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signs, either in person, or by attomey duly constltuted to enter upon all
and singular the premises hereby conveyed, and either in person, or by
attorney, to sell the same at public auction, after having first given thirty ;
i (80) days’ notice of the time and place of sale, (such sale to be made in
the city of Chicago,) by advertisement in any one of the daily newspa-
.pers that may at that time be published in said city of Chicago, (personal
notice of such sale to said party of the first part being hereby ev»ressly
waived,) and as the attorney ot the said party of the first part, by these
presents for such purpose - duly constituted, to make, execute and deliver
to the purchaser or purchasers at such sale, a good and sufficient deed of '
conveyance for the same,”&c. . C
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%upnmmz Gouet of llinois,

11

13
14

21

25

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

ISAAC SPEER, PrAINTIFF IN ERROR,

vs. Error 10 SUPERIOR COURT
oF CHIOAGO.
BEENJAMIN F. HADDUCK,
DEFENDANT IN ERROR.

ABSTRACT OF RECORD.

This was an action of Ejectment, brought by Hadduck against Speer,

 to obtain possession of part of lot anc (1), block one hundred and fortys

one (141), in School Section addition to Chicago.
Declaration in the usual form, with affidavit of service attached.
Plea of general issue and joinder.

Trial by jury, and verdict that Plaintift’ is owner in fee simple of
the premises, &c., and that Defendant is guilty of withholding the prem-
ises, &c.

Motion by Defendant for new trial under the statute overruled.

Judgment that Plaintiff have and recover from Defendant the posses-
sion #n fee simple of the premises described, &c.

BILn or Excspnonsm Mok 1318 s¢
The Plaintiff read in evidence a mortgageafrom Defendant, Speer
and wife, to Calvin H. Goodman, for the premises in controversy, to se-
cure the payment of a bond for $10,000, payable at three years after
date, at ten per cent. Mortgage contains no words waiving homestead.

The power of sale contained in it is as follows: ‘¢ It shall be lawful
for the said party of the second part, his persunal representatives or as-
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signs, either in person, or by attorney duly conmstituted, to enter upon all
and singular the premises hereby conveyed, and either in person, or by
attorney, to sell the same at public auction, after having first given thirty

(30) days’ notice of the time and place of sale, (such sale to be made in
the city of Chicago,) by advertisement in any one of the daily newspa-
pers that may at that time be published in said city of Chicago, (personal
notice of such sale to said party of the first part being hereby expressly
waived,) and as the attorney ot the said party of the first part, by these
presents for such purpose duly constituted, to make, execute and deliver
to the purchaser or purchasers at such sale, a good and sufficient deed of

conveyance for the same, &ec.

84, 35 & 36 Assignment of the bond and wmortgage by C. H. Goodman to

Seth Terry.

37, 38, 89 & 40, Assignment from Terry to Wadsworth.

41

43

44

44

47

50

51

The record shows that this assignment was not endorsed on either
the bond or mortgage.

Notice of sale of said premises under the authority contained in the
mortgage in Chicago Daily Journal, from May 5th, 1859, to June Tth,
1859, the day of sale.

Admitted that Journal was one of the daily papers published in city
of Chicago.

William O. Grant testified that he was attorney of Elisha S. Wads-
worth, in making the sale under said mortgage and notice. That Wads-
worth, personally, on the Tth of June, at 10 A. M., at the north Joor of
the Court House in the city of Chicago, exposed said premises at public
auction, and sold the same to Benjamin F. Hadduck, the Plaintiff, for
$11,200 cash, &c.

Deed from Elisha S. Wadsworth #n person, and not as attorney for
Speer and wife, to Benjamin F. Hadduck, for the property in question,
in which is recited that the said party of the first part ¢ doth hereby bar-
gain, sell, convey, remise, release and quit claim to said party of the sec-
ond part, his heirs and assigns forever, all the right, title and interest,
either in law or equity which the said party of the first part hath acquired
by virtue of the said assignment of the said mortgage deed above men-
tioned of, in and to the lands, tenements and premises hereinbetore de-

scribed, &c.”

Objection and exception by Defendant to the reading of assignment
from Terry to Wadsworth, and deed from Wadsworth to Hadduck.
Plaintiff here closed.

Defendant then offered to prove by Uharles W. Speer that when the
mortgage was executed, and from that time to the trial below, the Defend:
ant was a householder and the head of a family, and with said family
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resided upon said premises, in a building thereon, and that the debt was
not incurred for the improvement of said premises, or the purchase money

thereof.
Plaintiff objected, Court sustained and refused to allow the evidence
to be given, and Defendant excepted.

ERrRRORS ASSIGNED.

1st. The admission of improper evidence.
2d. The rejection of proper evidence offered by Defendant below.

8d. The rendering of judgment aforesaid in manner and form afore:
said.

4th. The overruling of said motion for a new trial under the Statute.

POINTS FOR PLAINTIFF IN ERROR.
I

The writing purporting to be an assignment of the bond and mort-
gage from Terry to Wadsworth, was not endorsed on the instruments
attempted to be assigned, and therefore did not constitute a legal assign-
ment under our Statute, and should therefore not have been admitted in
evidence.

1 Purple Stat.
Ryan v. Mag, 14 Ill., 59.
Reeler v. Campbell, 24 Ill., 287.

IL.

The deed from Wadsworth to Hadduck should not have been admitted
as evidence.

1st. Because Wadsworth had no authority to make any deed at all.
He was neither the mortgagee nor the mortgagee’s personal representative,
nor his Zegal assignee, and no other persons had authority under the mort-
gage either to sell, or make a deed.

2d. The deed from Wadsworth to Hadduck was not within the scope
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of the authority contained in the mortgage, and therefore was of no force
or effect as against the mortgagor, and conveyed no title to Hadduck.

The mortgage directed the mortgagee. his personal representatives or
assigns, as the case might be, as the attorney in fact of the mortgagor, to
convey in his name, and not otherwise,

Many analogous cases in regard to trustees and agents are found in
the books, and in them it is uniformly held, that the conveyances made
and acts done must be strictly within the scope of the authority, or they

are void.
7, %M/J v ,SC = Stainbach v. Reed, 11 Grat., 281:
S / Osborne v. Homer, 11 Ind., 359.
/6. e 7 Ind., 356.

et 7 T
o N . 35— J%@m% 0., 817. oﬁg /557 //yf
d—\

T, Bovron . LB wnes 0020 e

There was no waiver of the homestead contained in the mortgage, and’
the Defendant offered to prove facts showing conclusively that the premises:
in question were the homestead of the mortgagor, from the time of making
the mortgage to the trial below.

That the proof offered was sufficient to show the homestead, is*
settled in
Kilchen v. Burgwin, 21 Iil., 40.

That the homestead had not been conveyed (there being no express waiver
of it in the body of the deed,) is settled in
Vanzant v. Vanzant, 23 Ill., 536.

As the mortgage did not authorize a conveyance of the homestead under
the power of sale contained in it,

And as the sale was made for the entire estate, it was invalid.

In view of the foregoing facts, we think the testimony offered by
Defendant below was competent, and should not have been excluded.
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IV.

There was a motion for a new trial under the Statute. The record
shows that there had been only one trial of the case, and the Statute is
imperative that, in such case, a new trial shall be granted on payment of

costs.
1st Purple’s Stat., 508.

The motion was overruled, and judgment rendered. This Was error.

GLOVER, COOK & CAMPBELL,
For Plaintiff in Error.:
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Printed by Beacnm & BarNARrD, 14 South Clark St. Chicago.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

Isaac Speer,
Plaintiff in Error,
APPEAL FROM

Y S.
SureErior CourT oF CHICAGO.

Benjamin F. Hadduck,
- Defendant in Error.

ABSTRACT OF RECORD.

—— e e

Rec p.1 Placita.

3 Declaration in ejectment for 424 feet on Monroe street, city of Chi-
cago, by 198 teet deep.

Title in fee accerued 22d June, 1859.

4 Notice to plaintiff' in error, tenant in possession.

5 Affidavit of service sworn 24th June, 1859.

6 Pléa, not guilty ; and issue thereon.

{f Ver;il'e. e \

11 Verdict for defendant in error, finding him entitled to possession of

premises in declaration, and that he has an estate in fee therein.

13, 14 Motion for a mnew trial, and overruling of the same. Judgment on
verdict, 28th March, 1862.



15

16

18,19 20

21

25

26

o1, 28
28

99

30, 1, 2

33

Prayer of appeal and allowance of same, 28th March, 1862.

Kxtension of time to file bill of exceptions till first day of April Term,
1862.

Appeal bond signed by plaintiff in error, and John M. Van Osdell as
surety, penalty $500, approved by Hon. Van H. Higgins, Judge.

Filing of Dbill of exceptions, 7th of April, 1862,
Abstract of BILL OF EXCEPTIONS.

Sets out a mortgage, dated 13th day of March, 1856, from Isaac Speer
and wife, to Calvin H. Goodman, of the premises in question, to secure
the payment of a certain bond of £10,000, executed by said Speer to
Goodman, in three years from date, with interest at ten per cent. payable
halt yearly—with defeasance of payment duly made.

Covenant by Speer to pay bond and interest, and also to pay taxes,
and preserve the premises from waste.

Power of sale on default. Right of entry gi\;en on default. Thirty
days public notice of sale, in dai?y newspaper-published in Chicago.

Power given to make conveyances on such sale, as the attorney of the
mortgagor.

To pay the said bond and interest from the proceeds of sale, rendering
the surplus, it any, to the mortgagor.

- Covenants of seisin and for guiet enjoyment, &e.
Acknowledgment.
Recorded May 1, 1856.
Bond which said mortgage was given to secure.

Assignment of same endorsed thereon, as follows :

“In consideration of the sum of ten thousand dollars (8$10,000) to me
in hand paid by Seth Terry, commissioner of the American Asylum of
Hartford, Connecticnt, of Hartford aforesaid, the receipt whereof is
hereby acknowledged, I do hereby transfer, assign and set over unto
the said Seth Terry, commmissoner as aforesaid, lLis successor in office,
and assigns, all my right, title and interest, of, in and to the within in-
struinent, and T hereby constitute the said Seth Terry, commissioner as
atoresaid, my attorney, in my name or otherwise, but at his own costs and
clarges, to take all such legal measures as may be necessary for the re-
covery of the premises hereby assigned, and I hereby guarantey the
prompt payment of this bond at maturity.
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(3)

In witness whereof I have hereto set my hand and seal this first day

of May, A D. 1856.
C. H. GOODMAN, [x. s.]

In presence of’

Before exceation the word *lieirs”” in the sixth line erased, and * suc-
cessor in oftice ” inserted in lieu thereof.
“THOMAS HOGE,”
“« MOSES HALLETT.”

Coupon for $500, due 13th March, 1859, for interest on above bond,
payable to C. . Goodman or order. And endorsed by him to E. 8.
Wadsworth.

Protest of above coupon, 16th March, 1859.

Assignment of mortgage and bond above mentioned from C. H. Good-
man to Seth Terry commissioner as aforesaid. The operative part of
which is as follows :

“In consideration of ten thousand dollars to me in hand paid by Seth
Terry, commissioner of the American Asylum of Harvtford, Connecticut,
the receipt whereof is hereby acknowled, I do hereby assign, transfer
and set over unto the said Seth Terry, commissioner as aforesaid, and

s successors in gffice, the mortgage above described, together with the

bond accompanying the same as aforesaid for his own use and benefit:
hereby authorizing him to collect and enforce payment- thereof in my
name or otherwise but at his own costs and charges.”

Covenant that $10,000 is due with interest since 13th March, 1856.
Dated 1st May, 1856. '
Signed, C. H. GOODMAN. [sEAL.]

AckﬁO\vIeclgenletlt 1st May, 1856.
Memorandom of recording 1st May, 1856.

Assignment of said bond and mortgage from Seth Terry, commissioner
of the American Asylum at Hartford to Elisha J. Wadsworth, dated
1st, April, 1859. Setting forth the making of the mortgage by Speer
and wife to Goodman and the assignment thereof by said Gooman to

Seth Terry, commissioner of the American Asylum at Hartford.

Continues as follows :

“ Now therefore I, Seth Terry, commissioner of the American Asylum
of Hartford in the state Conneecticut, assign, &e., to said Wadsworth,
to hold as fully as I, the said Seth Terry, commissioner as aforesaid, my
heirs and assigns and snccessors in office. might hold and enjoy the same.”

Signed as follows :
SETH TERRY, [seAL.]
Commissioner of the dmerican Asylum

At Hartford.
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—to him, (defendant irn-error)—

(4)

Acknowledgment, 1st April, 1859.

Memorandum of record, 26th July, 1859. (Objected to by defend-
ant below.)

Notice of mortgage sale, showing daily publication, except Sundays.-

from May 6th, 1859 to 6th June 1839.

Notice set forth, to sell on the Tth June, at 10 A. M., signed by “ Elisha
S. Wadsworth,” assignee of said mortgage. Dated, Chicago, May 6th,
1859 .

Certificate of publication.

Testimony of W. C. Grant, proving sale by Wadsworth, on 7th June,
1859, at 10 A. M., at place appointed, to defendant in error, for $11,200.

Deed from E. S. Wadsworth, ¢n Ais own name, to defendant in error,
dated Tth June, 1859, of pemises in question, reciting the above mortgage
and assignments to Terry, commisioner as aforesaid, and by Terry to
Wadsworth, setting forth default in payment of principal and $500 in-
terest; advertisement and sale; in consideration of $11,200, paid by
defendant in error to said Wadsworth, he conveys the said premises to

Signed, E. S. WADSWORTH. [Seal.]
Acknowledgement, 11th June, 159.

Memorandum of record, 16th June, 1859.

Objectiors taken-at the trial below.

To the reading of the deed from said Wadsworth to Haddock, the
defendant below objected.

1. That the notice of sale, whicl was offered, did not comply with the
conditions of the mortgage from Speer to Goodman, not being for the
time specified in said mortgage.

2. There is no proof that said Haddock, either in person or by attor-
ney or otherwise, demanded or entered into possession of the premises
in said mortgage. according to the requirements of said mortgage, before
said sale.

8. That said deed was not made in accordance with the power in said
deed of mortgage, wheh préseribed that said mortgagee or his assigns,
as the attorney of the mortgagor, should make deed to the purchaser.

4. To the reading of the assignmeut from Seth Terry, commissioner,
to Elisha Wadsworth, the said defendant objected, because the estate in
the said premises, in said assignment mentioned, was vested in the said
American Assylum at Iartford, and no conveyance thereof from said
Assylum was shown, orauthority to said Terry to make such conveyance.
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Overruling of such objectior ===

~

Plaintiff below rested.

Defendant (Delow,) offered to prove that the premises were his
homestead.

Objection by plaintiff below. Objection sustained and exception.

Finding for plaintiff below; motion for a new trial and overruling of
same and exceptions. ;

Assignment of errors.

1. The admission of improper evidence.

2: The rejection of the evidence offered by defendant, (below.)
3. The overruling the motion for a new trial.

o ROBERT HERVEY & B. J. SEMMES,
. T
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Printed by Beacnn & Baryarp, 14 South Clark St. Chicago.

SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
. APRIL TERM, A. D. 1862.

Isaac Speer,

Plaintiff in Error,
APPEAL FROM

VS.
Svrerior Court or CHICAGO.

Benjamin F. Hadduck,
Defendant in Error.

ABSTRACT OF RECORD.

——— .-

Rec p.1 MPlacita.

3 Declaration in ¢jectment for 424 feet on Monroe street, city of .Chi-
cago, by 198 feet deep.

Title in fee acerued 22d June, 1859.

4 : Notice to plaintift in error, tenant in possession.
¢ 5 Aftidavit of service sworn 24th June, 1859.
6 Plea, not guilty ; and issue thereon.
7 Venire. oy Pt =
11 Verdict for defendant in error, finding him entitled to possession of

- premises in declaration, and that he has an estate in fee therein.
Vol The STau T
13,14 Motion for a new trialyand overruling of the same. Judgment on
verdict, 28th March, 1862.
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Prayer of anpeal and allowance of same, 28th March, 1862.

Kxtension of time to file bill of exceptions till first day of April Term,
1862.

Appeal bond signed by plaintiff in error, and John M. Van Osdell as
surety, penalty $500, approved by Hon. Van H. Higgins, Judge.

Filing of bill of exceptions, Tth of April, 1862.
Abstract of BILL OF EXCEPTIONS.

Sets out a mortgage, dated 13th day of March, 1856, from Isaac Speer
and wife, to Calvin II. Goodman, of the premises in question, to secure
the payment of a certain bond of 810,000, executed by said Speer to
Goodman, in three years from date, with interest at ten per cent. payable
halt yearly—with deteasance of payment duly made.

Covenant by Speer to pay bond and interest, and also to pay taxes,
and preserve the premises from waste.

Power of sale on defanlt. "Right of entry given on defauit. Thirty

_ days public notice of sale, in daiiy newspaper published in Chicago.

Power given to make conveyances on such sale, as the attorney of the
> R S A
mortgagor. <& &4 S
GBI

To pay the said bond aud interest from the proceeds of sale, rendering
the surplus, if any, to the mortgagor. /

Covenants of seisin and for quiet enjoyment, d&e.
Acknowledgment.

Recorded May 1, 1856.

Bond which said mortgage was given to secure.

Assignment of same endorsed thereon, as follows:

“In consideration of the sum of ten thousand dollars ($10,000) to me
in hand paid by Seth Terry, commissioner of the American Asylum of
Hartford, Connecticut, of Hartford aforesaid, the receipt whereof is
hereby acknowledged, I do hereby transfer, assien and set over unto
the said Seth Terry, commissoner as aforesaid, hLis successor in office,
and assigns, all my right, title and interest, of, in and to the within in-
strument, and I hereby constitute the said Seth Terry, commissioner as
aforesaid, my attorney, in my name or otherwise, but at his own costs and
clarges, to take all such legal measures as may be necessary for the re-
covery of the premises hereby assigned, and I hereby guarantey the
prompt payment of this bond at matuvity.
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In witness whereof' I have hereto set my hand and seal this first day

of May, A. D. 1856.
C. H. GOODMAN, (x. s.]

In presence of

Before exceution the word ** heirs ” in the sixth line erased, and ¢ suc-
cessor in office ” inserted in lieu thereof.
“THOMAS HOGE,”
“MOSES HALLETT.”

Coupon tor §500, due 13th March, 1859, tor interest on above bond,
payable to C. II. Goodman or order. Aund endorsed by him to E. S.

Wadsworth.

Protest of above coupon, 16th March, 1859.

Assignment ot mortgage and bond above mentioned from C. H. Good-
man to Seth Terry commissioner as aforesaid. The operative part of
which is as follows :

“In consideration of teu thousand dollars to me in hand paid by Seth
Terry, commissioner of the American Asylum of Hartford, Connecticut,
the receipt whereot' is hereby acknowled, I do hereby assign, transfer
and set over unto the said Seth Terry, commissioner as aforesaid, and
lds successors in office. the mortgage above deseribed, together with -the
bond accompanying the same as aforesaid for his own use and benefit ;
hereby authorizing him to collect and enforce payment thereof in my
name or otherwise but at his own costs and charges.”

Covenant that $10,000 is due with interest since 13th March, 1856.
Dated 1st May, 1856.
Signed, C. H. GOODMAN. [SEAL.]

Acknowledgement 1st May, 1856.
Memorandom ot recording 1st May, 1856.

Assignment of said bond and mortgage from Seth Terry, commissioner
of the American Asylum at Hartford to Elisha J. Wadsworth, dated
1st, April, 1859. Setting forth the making of the mortgage by Speer
and wife to Goodman and the assigmmuent thereof by said Gooman to

Seth Terry, commissioner of the American Asylum at Hartford.
Continues as follows :

* Now therefore I, Seth Terry, commissioner of the American Asylum
of Hartford in the state Connecticut, assign, &ec., to said Wadsworth,
to hold as fully as I, the said Seth Terry, commissioner as atoresaid, my
heirs and assigns and suceessors in oftice, might hold and enjoy the same.”

Signed as follows:
SETIH TERRY, [skaL.]
Conanissioner of the erican Asylum

At Hartford.
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(4)

Acknowledgment, 1st April, 1859.

Memorandum of record, 26th July, 1859. (Objected to by defend-
ant below.)

Notice of mortgage sale, showing daily publication, except Sundays.
from May 6th, 1859 to 6th June 1859.

Notice set forth, to sell on the 7th June, at 10 A. M., signed by * Elisha
S. Wadsworth,” assignee of said mortgage. Dated, Chicago, May 6th,
1859

Certificate of publication.

Testimony of W. C. Grant, proving sale by Wadsworth, on 7th June,
1859, at 10 A. M., at place appointed, to defendant in error, for $11,200.

Deed from E:. S. Wadsworth, 2n_Ais own name, to defendant in error,
dated Tth June, 1859, of pemises in question, reciting the above mortgage
and assignments to Terry, commisioner as aforesaid, and by Terry to
Wadsworth, setting forth default in payment of principal and $500 in-
terest; advertisement and sale ; in consideration of $11,200, paid by
defendant in error to said Wadsworth, he conveys the said premises to

to him, (defendant in error.)
Stgred; E-- S~ WADSWORTH. (Seal.]

Acknowledgewment, 11th June, 1859.
Memorandum of record, 16th June, 1859.
Objectiors taken at the trial below.

To the reading of the deed from said Wadsworth to Haddock, the
defendant below objected.

1. That the notice of sale, which was offered, did not comply with the

e GRET)
time specified in said mortgage.

conditions of the mortgage from Speer to Goodman, not being for the

2. There is no H)root' that said Haddock, either in person or by attor-
ney or otherwise, demanded or entered into possession of the premises
in said mortgage. according to the requirements of said mortgage, before
said sale. :

3. That said deed was not made in accordance with the power in said
deed of mortgage, wheh preseribed that said mortgagee or his assigns,
as the attorney of the mortyagor, should make deed to the purchaser.

4. To the reading of the assignmeut from Seth Terry, commissioner,
to Elisha Wadsworth, the said defendant objected, because the estate in
the said premises, in said assignment mentioned, was vested in the said
American Assylum at Hartford, and no conveyance thereof from said
Assylum was shown, or authority to said Terry to make such conveyance.



51 Overruling of such objections and exceptions.

Plaintiff below rested. -

51 Detendant (below,) offered to prove thut the premises were his
homestead.
52 Objection by plaintiff below. Objection sustained and exception.

Finding for jlaintiff below; motion for a new trial and overruling of
same and exceptions.

Assignment of errors.

1. The admission of improper evidence.

2. The rejection of the evidence offered by defendant, (below.)
3. The overruling the motion for a new trial.

ROBERT HERVEY & B. J. SEMMES,
' Lor Plaintiff in Error.
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