SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 18863.

GEORGE R. ARCHER et al.
V8.
WILLIAM CLAFLIN ¢ al.

BRIEF FOR PLAINTIEFS IN ERROR.

1. The affidavits, both original and amended, were clearly insufficient.
They were founded upon #nformation and belief, which will not do.
Dyer vs. Flint, 21 IIL 80.

9. The final judgment was rendered by default. If defendants were
out of Court then, they may now take advantage of any error in the
proceedings, as were done in the case of Dyer vs. Flint, 21 T11. 80.

3. There was a motion filed below to dismiss for want of sufficient
affidavit, which was overruled and plaintiff had leave toamend. He did
amend, but his amended affidavit was no better than the original. The
record therefore shows that the Court erred in rendering judgment
without a sufficient affidavit. It had no jurisdiction.

4. The rule on defendants to plead was made on the 29th November,
and the next day the plea was filed. It was also agreed by counsel that
defendant might plead on that day. Butitis urged the plea was in abate-
ment. To this we answer, there was no stipulation as to the kind of
plea which should be filed, and there was no rule of Court requiring the
plea to be filed sooner.

In fact, the plaintiff on the next day (Dec. 1st) filed his amended affi-
davit. To this new affidavit defendant had a right to plead in abate-



2

meet, because as to that he was guilty of no laches. The plea stood on
the record as an answer to that portion of the afidavit which asserted
that Areher was abont to remove his property to the injury of his credit-
ors. The plea was rightfully on the files, it was in apt time, and the
Court had no right to set it aside. Nor could the Oourt render judg-
ment by default, without first making order for defendants to plead anew.
A rule should have been entered for a new plea, and if not forthcoming,
then perhaps a judgment might have been rendered against them. Ten
days ought to have been allowed defendants atter the filing of the new
affidavit, to plead thereto. §

5. There was a fatal variance letween the note and declaration, The
words ‘“ without defalcation or discount” are omitted, and the note is
described in the declaration as being due on the 17th, whereas it was
due on the 16th.

But even if plea was not filed in time, plaintifts below waived their
right to object by taking other steps in the cause before making the mo-

tion to strike the plea from the files.
1 Seam. 250.
2 Scam, 463.
5 Gilm. 461.

WEAD & POWELL,
Attorneys for Plaintiffs.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM THEREOTF, .A. D. 1863.

GEORGE R. ARCHER ¢t al.
V8.
WILLIAM CLAFLIN ¢t al.

BRIEF FOR PLAINTIFEFS IN ERROR.

1. The affidavits, both original and amended, were clearly insufficient.
They were founded upon information and belief, which will not do.
Dyer vs. Flint, 21 I11. 80,

3. The final judgment was rendered by defaunlt. If defendants were
out of Court then, they may now take advantage of any error in the
proceedings, as were done in the case of Dyer vs. Flint, 21 Tl1. 80.

3. There was a motion filed below to dismixs for want of sufficient
affidavit, which was overruled and plaintiff had leave to amend. He did
amend, but his amended affidavit was no better than the original. The
record therefore shows that the Court erred in rendering judgment
without a sufficient affidavit. It had no jurisdiction.

4. The rule on defendants to plead was made on the 29th November,
and the next day the plea was filed, It was also agreed by counsel thag
defendant might plead on that day. Butitis urged the plea was in abate-
ment. To this we answer, there was no stipulation as to the kind of
plea which should be filed, and there was no rule of Court requiring the
plea to be filed sooner.

In fact, the plaintiff on the next day (Dec. 1st) filed his amended afti.
davit. To this new affidavit defendant had right to plead in abate-
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meet, because as to that he was guilty of no laches. The plea stood on
the record as an answer to that portion of the affidavit which asserted
that Archier was about to remove his property to the injury of his credit-
ors. The plea was rightfully on the fiies, it was in apt time, and the
Court had no right to set it aside. Nor could the Court render judg-
ment by default, without first making order for defendants to plead anew.
A rule should have been entered for a new plea, and if not forthcoming,
then perhaps a judgment might have been rendered against them. Ten
days ought to have been allowed defendants atter the filing of the new
aflidavit, to plead thereto.

5. There was a fatal variance between the note and declaration. The
words ‘‘ without defalcation or discount” are omitted, and the note is
described in the declaration as being due on the 17th, whereas it was
due on the 16th.

But even if plea was not filed in time, plaintiffs below waived their
right to object by taking other steps in the cause before making the mo-

tion to strike the plea from the files.

1 Scam. 250.
2 Scam. 463.
5 Gilm. 461.

WEAD & POWELL,
Attorneys for Plaintiffs.
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