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We shall make but a short argument in this case, but we
most respectfully ask of this Court a full consideration, for upon

‘the decision of this case, our client’s debt depends. A reversal of
‘this case is a loss of his debt.

The first point we shall make, is, the judgment in this case
was entered in open Court. The record recites the fact that A.
M. Herrington in open Court, came and waived the service of pro-
cess, and produced a power of Attorney duly proven giving him
the right to do so,

There is no proof whatever, contradicting the recitals of the
record. The record imports absolute verity. In our judgment
it could not be contradicted. But that question does not necess:



This Court has repeatedly decided that the appearance of an
Attorney in open Court is presumed to be good until the contra-
ry appears,

Ransom vs, Jones 1- Scam. 291.
Rust vs. Frothingham, Bre. 260.
Lagour vs. Patterson, 1 Blackford
3217,

Had judgment been entered of record in vacation, instead of
in open Court, the party placing on file only the cognovit, and
then if that cognovit had been explained by the affidavit of
James Herrington it might have called for some explanation
from us. In such a contingency there would have been no court
to make a record and to judicially look into the matter before
giving a judgment.

As the record now stands, the onwus probandi is upon the
plaintiffin error. e has not given us one word from A. M. Her-
rington. And upon the principle that what is not proven does
not exist, we say that he has not done it, for the reason that he
cannotdo it. C. B. Wells the Attorney who entered up the
jndgment has been nearly two years in the military service of the
United States; we could get no information from him. We know
that the foundations of everything seem broken up, but we hope
there is yet left some security in a record of a Court of superior
Jurisdiction, until at least some sort of proof is offered to over-

" throw it.

Second. It is undoubtedly true that the note is imperfectly
described in the declaration. If the case had been commenced
by suramons, a plea ot the general issue in, and then a bill of ex-
ceptions preserving the note, the only thing the Court could do
would be to reverse it. But such is not the case, there is no plea
that could get at the variance, nor raise that point by any known
principle. It could only be raised under the general issue.



1st. Chitty’s Pleading 476, has the following langnage re fer-
ring to the law as it existed bLefore the adoption of the recent
rules: “It was always a rule that when the defendant insisted
that no such contract as stated in the declaration had been in fact
made, he maust have pleaded the general issue?

The count is good as it stands. The party claims in his narr.
Three Thousand Dollars. The note and power of Attorney are
properly proven, and constitute a part of the record, and M. V.,
Hall agrees to waive all errors that may arise in the entering up
of said judgment, and taking out execution thereon. The plain-
tiffin error has no plea to raise the question of variance between
the note counted on, and the note introduced but on the contrary
hehas expressly agreed that he will not take advantage of any
errors. This Court has decided the power of an Attorney to he
an agreement and goes so far as to say that it can malke the note
appended to the power due before the note by its terms is due.

See Sherman ve. Boddley, 11 111.
622,

Again, although the pleader in describing the note,
has accidentally left out the word {¢wo next hefore

“the word thousand, yet the mnote and warrant of

Attorney accompanied the declaration and formed a necessary
part of the papers to identify the note upon which the judg-
ment was confessed. In a suit upon the note where the cause of
action need not necessarily be left on file, the reason for holding
that the declaration ought to describe the note accurately, and

for excluding the evidence for a variance description, is so that
-a former recovering might be pleaded, and proved in a s2cond ac-

tion. This reason does not apply where the power of Attorney,

mote, and proof of execution of cognovit, are necessary to be

placed on file in order to authorize the judgments Under these

«circumstances it seems hardly necessary to vacate the judgment .

-on account, of the accidental omission in the Narr. of the word
#wo which appews in the accompanying papers.




As to where a note is due payable on demand, with interest
after due, we refer the Court to the petition for a rchearing filed
at this term, in the case of Waterman et al vs. John Jones. - In
answer to the position taken there, the warrant of Attorney only
authovized a judgment to be confessed against llall & Broth-
ers, we say that the warrant of Attorney having only been exe-
cuted by M. V. Hall, a judgment against him alone was author-
ized. Hecould not authoriz: one to be confessed against his
partner who had not executed the power, and it is good only as
against him who executed—so far it is good. As to the proof of
the execution, Patten says that he is well acquainted with the
handwriting of Hall & Brothers, and says he believes that the
signatures to the note and power of Attorney are true and gen-
uire. ITe uses the plural expression, signatures, and refers clearly
to that of Hall & Brothers, to {he note, and to M. V. Hall to the
power of Attorney.

On the subject further of the proof, Mr. Metzner's affidavitis
that fie believes no further proof was offsred. See his affidavite
‘on record.

The belief is left out in the abstract. e does not say that he
had made any inquiry upon the subject, of the Clerk or of the
Judge of the Court or of the Attorneys in the case. in relation to
what proof was offered. In answer to the position that it is uncer-
tain, the case of A. G. Sloo & Co., vs. State Bank of Tll, 1 Scam.
428, is directly in point. In that case the power of Attorney was
signed by Horatio G. McClintoc, by name of A. G. Sloo & Co.—
Horatio G. McClintoc signed the power of Attorney, the judgment
was held good against McClintoc.

This judgment was rendered on the 20th day of November,
A.D. 1860. Execution was issued, a levy was made under it.
Hall does nothing for two years and upwards. He waits until the
Fecollection of the facts become in a manner weakened, and then




secks by allidavits, wicertain and insuflicient, based upon belief of
parties who at the time were not participants in the tmnsa_étion,
had made no examination into it, and then he comes in and tries to
“impeach the record. We insist he comes too late. Many terms
of Court had elapsed before he makes his motion to set aside the
«Judgment upon his affidavits;, We refer the Court to the following
authority : .
L Cook vs. Wool ct al, 24 TII, 296.
The only exception to the rule in that case, is that a judgment
way be disturbed at a subsequent term wherethere is fraud. When
:it is unconscionable that the Judgment should remain. If tha note
1 was given without consideration, or obtained by fraud and circum-
vention, or there was usury, any defence going to the merits
then under the equitable jurisdiction which the Court possesses
.over its judgments, it would permit a defendant in the Circuit Court
to come and defend at a subsequent term, not otherwfse. DBut
when no averments are made that there is™ anything wrong with =
the consideration upon which the Judgment is based, it will not do
it. It scems to us that no Court will allow a debtor two years af-
ter a judgment is rendered against him to Plaster a record over
with affidavits of third persons to try and catch up some technical
point upon which to reverse a judgment, and that too, to benefit a
broken Banker, who is trying to swindle his friend who deposited
his money with him, upon his solemn pledge of honor that he
would protect him.

We know this Court wants to do Justice and will. We say
then'that the affidavits came too late. Had the affidavits shown
merits, this Court would have been anxious to find some. place to
let those merits be adjudicated. But when the plaintiff in error
has nothing to say about merits, offers no meritorious defence, gives

a note on demand upon which three days after, a judgment is enter-
ed in open Court, we most respectfully submit that two years
alter, no Court who has a proper regard for the administration of

i v




~ public justice, will let a party in with affidavits to dry and get up a-
" technical question upon which to destroy a meritorious Judgment. -

<5 =

Hall himself does not make any affidavits. Waterma.n and
his Attorney make some, and # fo make out that A. M. Herring-
ton’s name has been improperly used. A. M. Herrington does not
complain. He has nothing to say. And we all know him well
enough to know that if any one had been using his name wrongful-
ly or improperly, this record would have been full of his indignant
protestations in that regard.

We repeat then that all the affidavits should be excluded as
coming too late.

‘We have no love for judgment notes, yet if they can occasion-
ally help a meritorious creditor get his dues out of those who have
constantly abused them, they ought to be allowed to do it as an-off-
set to the wrongs they hd\'O done.” - b

We say our debt is meritorious ; we have a right to say that,
because the plaintiff in error has said nothing to the contrary on
this record, and we respectfully ask the Court to consider that
question in deciding the case.

In conclusion, the plaintiff in error has seen fit to put in the
Bill of Exceptions his statement made through his Attorney in
the Court below. It is not sworn to; it is simply a part of his
speech made in the Circuit Court. It has no business in the rec-
ord. It seems to us a sort of a chuckle over the fact that Hall
& Brothers, with whom our chen had deposited Two Thousand
Dollars, & about to m ckzsel oub of’P his money. Since the

Plaintiff in error has been mdulged in his statement, let us make
ours.

Hall & Brothers were Bankers at Aurora, on the 17th day of



November, A. D. 1860. They failed owing their depositors one
. = ~ hundred and twenty thousand dollars, Our dient } o thiou-
} © sand deposited with them.  He had helped them- through one .. __
squall, and they promised to protect him. He got two notes, ag=~ 2/
collateral secuuty for his debt :—the note in suit in this case as A
also the note in the case of Waterman-and. Hall vs. Jones, now
pending before this Court, on a motion: for a rehearing. * It was
agreed that he should have judgments on them both Myron V.
Ha}l had a large and contr olling interest in a stocl\ of Hardware,
held in name of D. B. Waterman & Co. The notes were payable
on demand because every authority which could be got at, said
| that they could be sued instantly. The executions were levied
upon the stock of Hardware, under what was supposed to be an
amicable arrangement. Shortly after D. B. Waterman became
insolvent and transferred the Hardware to Harry White, lis
fatherinlaw. The Halls are entirely insolvent, White replev-
ined the Hardware, and we are defending under executions based
upon these judgments. If our judgments are set aside, We_rlqsg -
—— _ourdemand.. o L AR

We know that perhaps it is not strictly proper to say this,
but we claim we have just as good a right as the plaintiff in er-
ror, and we think a better, for the reason that we can prove our
statement, and we are advised by our client that they cannot.

Two thousand dollars in money is a large sum for a farmer
in good middling circumstance to lose, and we ask the Court to
give the matter a full consideration and make the law of the land
do us justice if possible.

B. F. PARKS and LELAND & BLANCHARD,
Att'ys for Def’t in Error,
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your %{gm?&;{/, you gove /ey R S
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’% Lreine (gowz/, a5 the nexl teeny c/x// Javd (gmzz/‘, lo Yo Aolden al @//fuﬂa,
o daid @%zz/g, o/ the /ZJ/ G%w(/ay ﬂ//&?‘ Lhe hvid Clonday v C&/i//’)
neat, to Loahd the record and /zzaceecé'}ya c%zwmb,{ aund the creors a/yncz/ /
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whony you e A A

_________________________________________________ (/%7(,%«/ @ Ko g
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Witwess, The JHon. _fohn 4. Falon, GFhicf _ fustice of Lur
said Fouet, and the Fegl thereof, al Cllawa, thin B
day of Attt A~ — n the year of our docd One
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Suprems Gouet of The Sfafe of Fllineis,
THIRD GRAKD DI¥ISION.

APRIT: TERDIE, 1383,
MYRON V, HALL
Vs
JOHN JONES.

ARGUMENT, BRIEF, AND POINTS FOR PLAINTIFF IN
ERROR.

The first point for which we rely for a reversal of this judg-
-ment, is that the declaration does not support the judgment. The

_cause of action described in the declaration is for one thousand dol-

lars, while the judgment is for $2020. But it is insisted by de-
fendant in error that such-is merely a variance, and cannot be ta-
ken advantage of at this stage of the cause. Iet us see whether
this is sound doctrine. Z%erecord is not in @ shape so that we could
by the record, sustuin a plea of former recovery, if another suit had
been brought on the note, and why (~—because the record, (the
declaration,) describes a cause of action for one thousand dollars,
while the note is for lewo thousand dollars, nor would we be pernvitted
to introduce parol evidence to show thal the judgment was in fuct entes-
ed upon this note. for by so doiny we would counlerdicl the record—

A



Again, there is a clear variance betewen the note in evidence,
and the one described in the declaration. While an appearance
might cure such a defect, (which is a proposition which we are
not willing to admit,) yet, before the Court can render judgment,
the authonty of the Attorney to appear and confess judgment,

must be clearly proven, which has not been done in this case, as
the affidavit purporting to prove the execution of the warrant of
Attorney is fatally defeclive, and hence there is no appearance.

But we insist that an appearance cannot cure the defect, and thatin
a proceeding of this kind, a sufficient declaration must be filed, to
make the record sufficient to sustain the judgment. The declara-

tion is a necessary part of the record.
24 T11. Rep. 600.

The second point is, that the note at the time of the entry
was not due, and therefore the judgment was prematurely entered.
A note payable on demand is due on demand, but there must be
an actual demand for the money; and while it is true that the
bringing of the suit is a sufficient demand, yet such is only the
case where the suit is commenced by summons. There the pay-
or can save further coste by paying the amount of the note, and
the costs of summans, which is but trifling. But in this proceed-
ing the first notice that the payor has of a demand for the money
is when the Sheriff calls on him with the execation. Will any
one say that a Court will permit such an abuse of its proceedings
Compel a man to pay a bill of costs without giving him an oppor-
tunity to avoid it? We think not. It is no hardship to the payce
to say to him, before you shall have the aid of the Court in this
matter, you must give the payor an opportunity to avoid costs,

especially, as this note was intended as a continuing security, and
was for a time to remain unpaid, and unsatisfied, drawing interest
at ten per cent. Nor is the position taken by the Attorney for
the defendant in error, upon this question correct, for the cases
by him cited, are not in point. These cases establish the doctrine
that a note payable on demand, is due on demand, but do not do



.away with the necessity of a demand, nor do they establish the
.doctrine that the institution of proceedings of this nature, is a suf-
Aficient demand.

The third point.is, that there was no proof of the execution
of the warrant of attorney. 1st. The affidavit does mot state how
the witness became acquainted with the handwriting of Hall &
Brothers. This Court in the case of Pate vs. People, 8 Gill 660,
said: “The general rule in relation to the proof of handwriting,
«is that it is not to be made by the comparison of hands, but by
«the production of witnesses who have acquired a knowledge of
« the general character of the handwriting of the party.

«The modes of acquiring tbis knowledge are either by hav-
“ing seen him write, or by having seen letters or other docu-
« ments which the party has, in the course of his business, recog-
« pized or admitted to be his own.

¢ A witness who has #%us become acquainted with the hand-
« writing of the party, is allowed to examine the writing in ques-
“tion, and declare his belief, founded on his previous knowledge
« concerning its genuineness.

« A witness ought first to be asked if he is acquainted with
¢ the handwriting of the party. If he answers in the affirmative,
« e is then asked how he obtained his knowledge. It ds only
« when he professcs to have this knowledge acquired from legitimate
« sources that he 1s permittedto ezpress an opinion.”

Tt seems that the above authority is directly in point. The
affidavit fails to show that the witness acquired his knowledge of the’
hundwriting from a legitimate source.



And 2d. The warrant of attorney is not signed by Hall &
Brothers, but by M. V. Hull alone; the witness nowhere states
that be is acquainted with the handwriting of M. V. Hall ; that
he obtained such acquaintanee from a legitimate sourcey either by
having seen him write, or secn papers cigned by Hall, which
Hall in due course of business admitted to be his own signatare.
Non constat but what some other member of the firm of Hall &
Brothers signed the warrant of atlorney,

But it will he argued by the Attorney for the defendant in
evror, that the judgment is entered in term time, and therefore
every presumption is in favor of sustainiug the judgment, and that
the proper proof was made. But in answer to that, we say that
the vecord shows that the affidavit on the back of the note and
warrant of attorney, was the only proof ofits execution. No evi-
decce was received in open Court. The aflidavit on the back
of the warrant of attorney, was the only proof, and by the affidavit
filed by the plaintiff in error, on the motion to vacate the
judgment, it appejts that no other proof of the execution of the
note and warrant of attorney was introduced at the time of con-
fession of the judgment. But the record shows conclusively that
the judgment was entered in the same manner as in vacation, the
same papers were filed as under the vacation practice.

The last point is that the cognovit was signed by a person
who had no authority to sign the name of A, M. Herrington to
such cognovit. James Herrington swears that he signed the
name of A. M. Herrington to said cognovit, that such signing was
wholly unknown to, and without the permission of said A. M. Her-
rington, and that such Dblank cogunovits were afterwards unbe-
known to said James Herrington, filled up and used in this cause.
T need not dwell at length upon the propriety of such practice,
but will confine mygelf entirely to the questions of law arising in
the case, This Court in the 24th 111 601, says: It i« a rule of
¢ general application that all powers not coupled with an in-
¢ gerest must be strietly pursued in their execution. And in 5th




“Hill N.Y. P. 497, the Court says: ‘An authority to confess judg-
“ ment without proe.ss must be clear and explicit and must be
“strictly pursucd.

«In the 15 Pick. 307, the Court says : ¢ The general princi-
« ple is that a delegated authority can be executed only by the
“ person to whom it is given, for the confidence being personal can-
“not Le assigned to a stranger?”

Apply the law as above quoted, to the facts in this case, and
there can be no doubt but what the judgimnent wasentered without
authority, Lvenif the cognovit had been signed by James Her-
rington in the name of A. M. Herrington by his consent and au-
thority, it would have heen illegal as he had no power to delegato
the authority conferred upon him.  The confidence
given was perscnal and could not be delegated, we had a right to
have an attorney with legal attainments to confess the judgment
in a proper manner, upon a declaration that describes the cause
of action correctly, so t/at the judgment would be a bar lo another
recovery wupon the sanie cause of action.

But in this case “he signature was without authority, and
null ard void, and the Judgnient for that alone, should have been
vacated.

But when this cognovit was signed by James A. Herrngton
this warrant of atterney and note were not in existence, and the
subsequent execution of the note and warrant of attorney, would
not make legal and valid, the act of James A, ITerrington, which
was unauthorized and illegal.

It has been urged by the Attorney for the defendant in ervor,
that this all might be true, and yet A. M. Hevrington might have
confessed the judgment in open Court ; such an event the record
clearly shows did not oceur, for the record shows (hat the declava-
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tion, note, warrant of attorney, «fiduvit, and cognovit were filed,
and by virtue of them the judgment was entered. Besides the af-
fidavit set out in the bill of exception shows that the judgment was
entered by virtue of the warrant of attorney, and that the aflidavit
on the back thereof, was the only proof of the execution of, and
signature to the warrant of attorney. Why should they file a cog-
novit, warrant of attorney:, affidavit, &e., it the judgment had been
entered in open Court by A. M. Herrington ?  The filing of those
papers, alonc is sufficient proof that the judgment was cntered un-

der the vacation practice.

_Again, it is urged by the attorney for defendant, in error, that
A. M: Herrington made no protestations as to the use of his name
to said cognovit. Assume that merc assertion to be true, and he
also knows that the imposition and unauthorised use of his name
was not discovered till at the last Tebruary Term of the Kane
County Circuit Cowrt, and that then A. M. Herrington, during the
entire term of said Court, was in Springficld, attending the meeting
of the Legislature.

It is also said by the gentlemen that the statement of the
Counsel for the plaintiff, in error, as to the facts in the case amount
to nothing &e., and in his argument the counsel for the defendant, in
_crror, proposes to give what he calls his side of the case, and while

the Court tries the case upon the law, and not upon questions of fact,

yet the statement of fucts as shown by the bill of exception, was made

at.the request, and for the information of the Cowrt, in the presence

of Mr. Wheaton, then counsel for the defendant in crror, by his
" consent, who acquiesced in the statement, and made no objection.

A few general remarks in answer:to the bombastic and untrue
assertions made by the counsel for the defendant in error, will
conclude my argumeut. It seems that the counsel for the defen-
dant has resorted to the old trick of erying stop thief. to cover up
{he illegal and rascally transactions of the defendant ‘in error andl



sonte of Nis-legal assistants.  His long statement of what he gives
as‘facts, ave utterly at variance with what in reality occurred. I
should not have answered any portion of them, ifi it were not for
the fact that silence might be construed as an acquieseence in his
statements. But so faras the statement that the note is an honest
debt, due by Hall to Jones is conceraed, it is entirely unwarranted
and untrue. When an opportunity is presented for making a prop-
er defence to the note, that defence will be made.

The gentlemaw says with reference to the statement made
by the Attorney in the Court below ¢ that it seems to them a sort
of chuckle over the fact that Hall & Brothers were about to chis-
el Jones out of his monev” Where is the evidencein the record
that any such attempt was ever ma le by Ilall & Brothers ; or
that Jones ever had money with them on deposit¢ There is none
in the record, and these statements seem to be necessary to prop
up, and uphold a judgment pregnant with errors and obtained by
fraud. The gentleman knows that the statement was made at

the request of the Court, an.l for tho information of the Canrt, hy

the consent of Mr. Wheaton, then attorney for Jones.

Then the gentleman goes on and makes a statement as to
the facts, which is entirely ut variance with what really occurred
in the transaction. He says: “Jones received these two notes as
collateral security for the payment of the money claimed by him.”
If the notes were the same debt, how is it that one is for $2000,
the other for $20202 We will show to the Court why our ver-
sion of the affair is correct ; the Hall note wasfor $2000, together
with $20 attorney fees. Judgment was entered upon it; the amount
of the judgment was $2020, and in the payment of that a note was
executed by Fall & Waterman, (Waterman as security,) for
82020 dollars, with the understanding that they were to have
time. It was to be a conlinuing securily, but the note had hardly
got into his possession before judgment was entered upon it by
Jones, and property levied upon amounting in value to £5000,
.and that was to be sacrificed for the benefit .of Mr. Jones, ata



Sherift’s sale eleven days after the execution was issued upon the
judgment, and then when ITall & *Waterman found that they
were to be sacrificed in violation of their agreement, they then
Tooked to the protection of their legal rights, by #uing ont a writ
of error on the Judgment. 7

The gentleman further says : *That two thousand dollars is
a large sum for a farmer in good middling civcumstances to lose.”
Where is the evidence in the record to warrant such an assertion?
Where is the evidence that Jones will lose the two thousarnd dol-
lars, if it is an honest hona fide debt? “A farmer in good middling
circumstances,” why is that expression used? where is the evi-
dence that Jones is a farmer? none whatever. A farmer is a man
whose occupation is to till the soil, and earns a living by honest,
hard work. In what part of the record does it appear that Jones
is a man of that calling? Nowhere, Aud if it did, the tears of
several homeless families of IKanc County, would testify to the
contrary. In conclusion we ask the Court to carefully consider
the record, the errors assigned, the authorifies cited, and with
pleasure we will submit to its adjudication. Sy

CHARLES J. METZNER, .
£ tt'y for P'ffin Irror,
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Supreme Gouek of The State of Pllinais,
HXBD GRAND DIVISION.

APRII: TERM, A. . 18e2

MYRON V., HALL, impl. &c,

\E

JOHN JONES.

JUDGMENT BY COFFESSION.

Page 1.  November 20th, 1860, there was filed in the Offiee of the
Clerk of the Kane Circuit Court a declaration containing one
special count, which alleges in substance that “on the 17th day
®° 7" wof November, A. D. 1860, the defendants made their certain
“note in wiiting and delivered the same to the plaintiff, by
“yhich said note said defendants by the name and style of Hall,
¢ & Brothers, promised to pay to the said plaintiff the sum of
“thousand dollars on demand with interest after duc at ten per

« cent for value received.”

And on the same day the following cognovite was filed in the
Office of said Clerk of said Court in said cause. “And the said
Paze 3, “Myron V. Hall defendants in the above entitled suit by A.
: « M, Harrington their attorney come and defend the wrong, and
“injury when, &e, and say that they cannot deny the action of”
“the said p]mntxﬁ nor but that the said plaintift has ststained
“ damages on occasion of the non-performance of the several
“ promises, and undertakings in said declaration mentioned, in~
¢ 4, “cluding the sum of twenty dollars for his reasonable attorney
“fees f01 entering up this judgement, over and above all other
« costs and charges, by him in his suitin this behalf expended to the
« amount of two thousand and twenty dollars, and tke said defen-
“ dants forther agree that no writ of error or appeal, shall be
“ prosecuted on the judgement entered by virtue hereof, nor any
“bill in equity filed to interferein any manner with the operation
“of said judgement and that zkey hereby release all ervors, ce.
A, M. Harrineron, Def’ts Atty.
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Page 5.,

Page 6.

And'also the following note and warrant of attorney was filed
in said cause on said day, to-wit:

$2000 Avurors, Nov. 17th, 1860.
« On demand, for value received, we promise to pay to John
« Jones or order, at the Bank of Aurora, two thousand dollars,
«yith interest after due at ten per cent per annum.”
Harn & Broruers.

« Know all men by these presents that we Hull & Brothers, of
¢ Aurora are indebted to John Jones, upon a certain promissory
“note bearing even date herewith, for the sum of two thousand
«dollars with interest after due, at the rate of ten per cent per
¢ annum, and due on demand. Now, therefore, in consideration
“ of the premises we do hereby make, constitute and appoint W.
« B, Plato, or any attorney of any court of record, to be our true
« and lawful attorney irrevocably for.aus, and ¢n our.pames places
« gnd stead to appear in any court of record:in term time or in
« yacation, or before any justice of the pedce in any of the Stafes
« or Territories of the United States, at any time from ‘and after
« the date hereof, to waive the service of process and confess a
«judgement in favor of said John Jones, or theirsaid assigns or
« gssignees, upon the said note for the above sum, or for as much
* as appears to be due according to the tenor and effect of said
« note and interest thereon to the day of entry of such judgement
« together with all costs and twenty dollars attorney fees and al-
“go to filea cognovit for the amount that may beso due, with an
“ agreement therein thatno writ of error or appeal shall be. pros-
« gcuted upon the judgement entered by virtue thereof nor any
« bill in equity filed to intexfere in any manner with the operation
“of said judgement, and to release all errors that may intervene
“in the entering up of said judgement, or issuing the execution
¢ thereon, and also consent to immediate execution upon such
«judgement. Hereby ratifying and confirming all that our said
« attorney may do by virtue hereof.

Witness our hands and seals, this 17th day of November,
A. D. 1860.

Tn presence of M.V.Han (B

On the back of which note and warrant of attorney was the
following affidavit : « Charles Patten being first duly sworn, doth
depose and say that ke is well acquainted with the handwriting of
Tlall & Brothers, and that he believes that the signatures to the within
note and power of attorney, to be true and genuine.



* “Then follows tke affidavit of C. J. Metzner, setting forth that
“ the affidavit on the back of said warrant of attorney was the
“only proof of the execution of swd warrant of atto; ey, upon ‘and by
“airtue of which the judgement was entered.

“ which affidavit together with the statement of C. J. Metzner,
“as to the issuing of the execution and levy upon said judgment
“was all the evidence in the motion introduced by either party,
“and said defendant having appeared by his attorney, and resis-
“ ted said motion, the Court overruled said motion, to which rul-
“ing the defendants excepted.

The errors assigned are: 1st. The Court erred in rendering
Jjudgment against defendant in favor of plaintiff 2d. The Court
erred in notgranting defendants motion to vacate said judgment.

o fC. 7. MerzNER.
» ) )
Q’é’fit\y for P i in Error.
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Supreme Gourt of The State of Pllineis,
THIBD GBRXND DIVISION.

APRIL TERM, A. D l8az
MYRON V., HALL, impl. &c.

vs
JOHN JONES.
JUDGMENT BY COFFESSION.
November 20th, 1860, there was filed in the Offiee of the
Clerk of the Kane Circuit Court a declaration containing oné
special count, which alleges in substance that “on the 17th day

"« of November, A. D. 1860, the defendants made their certain

“note in writing and delivered the same to the plaintiff, by
«which said note said defendants by the name and style of Hall,
¢ & Brothers, promised to pay to the said plaintiff the sum of
« thousand dollars on demand with interest after due at ten per
« cent for value received.”

And on the samie day the following cognovite was filed in the
Office of said Clerk of said Court in said cause. “And the said
« Myron V. Hall defendants in the above entitled suit by As
« M. Harrington thesr attorney come and defend the wrong, and
«jpjury when, &c, and say that they cannot deny the action of
« the said plaintiff, nor but that the said plaintift has ststained
« damages on occasion of the non-performance of the several
« promises, and undertakings in said declaration' mentioned, in-

. “cluding the sum of twenty dollass for his reasonable attorney

« fees for entering up this judgement, over and above all other®

« costs and charges, by him in his-suitin this behalf expended to the
« gmount of two thousand and twenty dollars, and the said defen-
« dunts farther agree that no wiit of error or appeal, shall be
« prosecuted on the judgement entered by virtue hereof; nor any

" whill in equity filed to interfere in any manner with the operation

«of said judgement and that tkey hereby release all ervors, dc.
A. M. Harrixeron, Def'ts Atty,
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Page 5,

Page 6.

And also the following note and warrant of attorney was filed
in said cause on said day, to-wit:

$2000 AvuRrora, Nov. 17th, 1860.

“ On demand, for value received, we promise to pay to John °

“Jones or order, at the Bank of Aurora, two thousand dollarvs,
“with interest affer duc at ten per cent per annam.”
Harn & BrorHERs.

“ Know all men by these presents that we Hull & Brothers, of
“ Aurora are indebted to John Jones, nupon a certain promissory
“note bearing even date herewith, for the sum of two thousand
“dollars with interest after due, at the rate of ten per cent per
“annum, and due on demand. Now, therefore, in consideration
“ of the premises we do hereby malke, constitute and appoint W.
“B, Plato, or any attorney of any court of record, to be our true
“and lawful attorney irrevocably for ws, and én our names places
“and stead to appear in any court of record in term time or in
“vacation, or before any justice of the peace in any of the States
“or Territories of the United States, at any time from and after
“the date hereof, to waive the service of process and confessa
“judgement in favor of said John Jones, or theirsaid assigns or
“assignees, upon the said note for the above sum, or for as much
*“as appears to be due according to the tenor and effect of said
“note and interest thereon to the dayv of entry of such judgement

“ together with all costs and twenty dollars attorney fees and al-

“so to file a cognovit for the amount thai may beso due, with an
“agreement therein thatno writ of error or appeal shall be pros-
“ecuted upon the judgement entered by virtue thereof nor any
“Dbill in equity filed to interfere in any manner with the operation
“of said judgement, and to release all errors that may intervene
“in the entering up of said judgement, or issuing the execution
“thereon, and also consent to immediate execution upon such
“judgement. Hereby ratifying and confirming all that our said
“attorney may do by virtue hereof.

‘Witness our hands and seals, this 17th day of November,
A. D. 1860.

In presence of M. V.Ha1n

On the back of which note and warrant of attorney was the
following affidavit : “Charles Patten being first duly sworn, doth
depose and say that ke is well acquainted with the handwriting of

Ilull & Brothers, and that he believes that the signatures to the within .

note and power of attorney, to be true and genuine.

—



Sworn and:subseribed to, &e. Cuarres Patron.

Page 7. Judgement for plaintiff; against Myron V. Hall for $2020 00
and costs of suit, Nov. 20th, 1869,

Page 8. February 16th, 1863. Motjon by defendants {o vacate the -
judgement ; motion overruled, defeudants except; leave given

Page 9. to defendant to file bill of exceptions ; bill of excepions filed
February 17th, 1863, ;

Bill of Exceptions states that on the 16th day of February A.
D. 1863, it being one of the days of the February term of said
court, the defendants in support of his motion, filed the following
affidavit.

Page 10.  1st. The affidavit of Daniel B. Waterman, who states that he
is well acquainted with the firm of Hall & Brothers, that said
firm on the 17th of November till after November 20th, A. D.
1860, was composed of Myron V. Hall and Philip A. Hall.

2d, The affidavit of James Harrington, which affidavit is as

follows :
3 JOHN;SJONES Kane County Circuit Court,
age 11. MYRON V. HALL impl. &. February term, A. D. 1863.

JUDGEMENT BY CONFESSION.

* James Harrington being first duly sworn on oath, doth de-
“pose and say that sometime previous to the entering up of the judge-
““ment herein, C. B. Wells, plaintiff’s attorney, came to the office of A.
“ M. Harrington, where this affiant then was, and presented to this af-
“ fiant three blank cagnovits and requested this affiant to sign the name
“ A. M. Harrington, as defendant’s attorney to the sume stating that
he had accommodated the swad A M. Harringfon, beforein the same
““av 1y, and that if your affiant would so sign the said cognovils as said
 Wells requested, it would be all right, that after some hesitancy on
“the part of this affiant, this affiant did sign said three blanl cognovits with
“the name of A. M. Harrington as defendant’s attorney, the signing
“aof which was wholly unknown to and without the permission of A.
“ M. Hurrington, that one of said blank cognovits was afterwards and
“unbelnown to this affiant, filled up and used in this cause ; and fur-

ther deponent says not.
Jayes HARRINGTON,

Subscribed and sworn to before me this 2d day of February
A. D, 1368. T. C. Mooxg, Clerk.



« Then follows tke affidavit of C. J. Metzner, setting forth that
“ the affidavit on the back of said warrant of attorney was the
“only proof of the execution of said warrant of attorney, upon and by
“udrtue of which the judgement was entered.

Whlch affidavit tormthel with the statenfgn’c of C. JoMeLaer,
“as to the issuing of the execution and levy pon said J[]drrment
“was all the evidence in the motion introduced by either party,
« and said defendant having appeared by his attorney,-and resis-
“ted said motion, the Comt overruled said motion, to which rul-
“ing the defendants excepted.

The errors assigned are : 1st. The Court erred in rendering
judgment against defendants in favor of plaintiff. 2d. The Court
erred in notgranting defendants motion to vacate said judgment.

. C.J. METzNER.,
© Attly for I’]’ﬁ in Error.
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Supreme Gouvt of The State of Plinvis,
THIRD GRAND DIVISION.

APRIT: TERM, 1863.
MYRON V. HALL
v8
JOHN JONES, g

We shall make but a short argument in this case, but we
miost respectfully ask of this Court a full consideration, for upon
the decision of this case, our client’s debt depends. A reversal of
this case is a loss of his debt.

The first point we shall make, is, the judgment in this case
was entered in open Court. The record recites the fact that A.
M. Herrington in open Court, came and wai ved the service of pro-
cess, and produced a power of Attorney duly proven giving lin
the right to do so.

There is no proof whatever, contradicting the recitals of the
record, The record imports absolute verity. In our judgment
it could not be contradicted. But that question does not necessi



rily arise. For there is no proot whatever, that A. M. Herrington
did not appear as the record recites,

It js true that some time previous. James Herrington, a
brother and clerk of A. M. Herrington's, signed some blank cogno-
vits in the exercise of the ordinary professional courtesy which
should exist amongrespectable gentlemen of the profession. The
affidavit does not say when, bat some time previous Jamas Ier-
rington does not state even upon belief that the blank in this case
which was used in open Court, wherce A. M. Herrington was present,
without his anthority. Must this Court presume against a record
without proof? There is not a word in the aflidavits contradiet-
ing the recitals of the record. It was done in open Court, before
a Judge who knew A. M. Herrington, knew bis handwriting,
where A. M. Herrington was constantly practicing. And when
the record says that A. M. ITerrington was present, it must he
taken as true, until at least some evidence is offered contradicting
the fact. And it seems to us that that evidence should be direct
and positive. The only evidence on the question is, that som.-
time before, professional courtesy existed between two lawyers
living at Geneva, the county seat of Kane County. Again, sup-
pose the blanks had been printed, with A. M. Herrington’s name
printed at the bottom, and the affidavit of the printer was that
Wells came and got one of them, and afterwards the record of a
Court should declare that A, M. Herrington appeared, and that
the blank was used. Suppose the affidavit of the printer was in
the exact language of James Herrington, yet the record said that
A. M. Herrington appeared, would this Court destroy the judg-
ment, and presume against the record ?

A. M. Herrington does not say that he did not appear, and
it is not his act. A Circuit Judge has judicially decided it was
Lis act in open Court.

If a record can be destroyed in this manner, then property
rests upon a weak and unsatisfactory basis.



This Court has repeatedly decided that the appearance of an
Attorney in open Court is presumed to be good until the contra-

Iy appeais,

Ransom vs, Jones 1 Scam. 291.
Rust vs. Frothingham, Bre. 260.
Lagour vs. Patterson, 1 Blackford

327,

Had judgment been entered of record in vacation, instead of
in open Court, the party placing on file only the cognovit, and
then if that cognovit had been explained by the affidavit of
James Herrington it might have called for some explanation
from us. In such a contingency there would have been no court
to make & record and to judicially look into  the matter before
giving a judgment.

As the record now stands, the onws probandi is upon the
plaintiff in error.  He has not given us one word from A, M. Her-
rington. And upon the principle that what is not proven does
not exist, we say that he has not done it, for the reason that he
cannotdo it. C. B. Wells the Attorney who entered up the
jndgment has been nearly two ycars in the military service of the
United States; we could get no information from him. We know
that the foundations of everything seem broken up, but we hope
there is yet left some security in a record of a Court of superior
Jurisdiction, until at least some sort of proof is offered to over-
throw it.

Second. It is undoubtedly true that the note is imperfectly
described in the declaration. If the case had been commenced
by suromons, a plea ot the general issue in, and then a bill of ex-
ceptions preserving the note, the only thing the Court could do
would be to reverse it. But such is not the case, there is no plea
that could get at the variance, nor raise that point by any known
principle. It could only be raised under the general issue.




Ist. Chitty’s Pleading 476, has the following language re fer-
ring to the Jaw as it existed before the adoption of the recent
rales:  “It was always a rule that when the defendant insisted
that no such contract as stated in the declaration had been in fact
made, he 7maust have pleaded the general issue

The count is good as it stands. The party claims in his narr.
Three Thousand Dollars. The note and power of Attorney are
properly proven, and constitute a part of the record, and M. V,
Hall agrees to waive all crrors that may arise in the entering up
of said judgment, and taking out execution thercon. The plain-
tiff in error has no plea to raise the question of variance between
the note counted on, and the note introduced but on the contrary
he has expressly agreed that he will not take advantage of any
errors, This Court has decided the power of an Attorney to be
an agreement and goes so far as to say that it can make the note
appended to the power due before the note by its terms is due.

See Sherman ve. Boddley, 11 I1I.

(12

Again, although the pleader in describing the note,
has accidentally left out the word Zwo next before
the word  ¢housand, yet the mnote and warrant of
Attorney accompanied the declaration and formed a necessary
part of the papers to identify the note upon which the judg-
ment was confessed. In a suit upon the note where the cause of
action need not necessarily be left on file, the reason for holding
that the declavation ought to describe the note accurately, and
for excluding the evidence for a variance description, is so that
a former recovering might be pleaded, and proved in a s:cond ac-
tion. Tbis reason does not apply where the power of Attorney,
note, and proof of execution of cognovit, ave necessary to be
placed on file in order to authorize the judgments. Under these
circumstances it seems hardly necessary to vacatethe judgment
on account of the accidental omission in the Narr. of the word
Zwo which appears in the accompanying papers.




As to where a note is due payable on demand, with interest
after due, we refer the Court to the petition for a rchearing filed
at this term, in the case of Watermun et al va. John Jones. In
answer to the position taken there, the warrant of Attorney only
authovized a judgment to be confessed against Ilall & Broth-
ers, we say that the warrant of Attorney having only been exe-
cuted by M. V., Hall, a julgment against him alone was aathor-
ized. Hecould not authoriz: one to be confessed against his
_partner who had not executed the power, and it is good only as
" against him who executed—so far it is good. As to the proot of
the execution, Patten says that he is well acquainted with the
handwriting of Hall & Brothers, and says he believes that the
signatures to the note and power of Attorney are true and gen-
uice. He uses the plural expression, signatures, and refers clearly
to that of Hall & Brothers, to the note, and to M. V. Hall to the
power of Attorney.

On the subject further of the proof, Mr. Metzner’s affidavit is
that ke belicves no further proof was oftered. See his affidavit
on record.

The belief is left out in the abstract. Me does not say that he
had made any inquiry upon the subject, of the Clerk or of the
Judge of the Court or of the Attorneys in the case. in relation to

« what proof was offered. In answer to the position that it is uncer-
tain, the case of A. G. Sloo & Co., vs. State Baunk of TIl, 1 Scam.
428, is directly in point. In that casc the power of Attorney was
signed by Horatio G. McClintoe, by name of A. G. Sloo & Co.—
Horatio G. McClintoc signed the power of Attorney, the judgment

. was held good against McClintoc.

This judgment was rendered on the 20th day of November,
A.D. 1860. Execution was issued, a levy was made under it.
Hall does nothing for two years and upwards. Ile waits until the
recollection of the facts become in a manner weakened, and then




secks by aflidavits, uacertain an:d insufficient, based upon belief of
parties who at the time were not participants- in the transaction,
had made no examination into it, and then he comes in and tries to
impeach the record. 'We insist he comes too late. Many terms
of Court had elapsed hbefore he malkes his motion to set aside the
Judgment upon his affidavits. We refer the Court to the following
authority :

Cook vs. Wood ct al, 24 TI1, 296.

The only exception to the rule in that case, is that a judgment
may be disturbed at a subsequent term wherethere is fraud. When
it is unconscionable that the judgment should remain. If the note
was given without consideration, or obtained by fraud and circum-
vention, or there was usury, any defence going to the merits
then under the equitable jurisdiction which the Court possesses
over its judgments, it would permita defendant in the Circuit Court
to come and defend at a subsequent terms not otherwfse. But
when no averments are made that there is anything wrong with
the consideration upon which the judgment is based, it will not do
it. It seems to us that no Court will allow a debtor two years af-
ter a judgment is rendered against him to plaster a record over
with aflidavits of third persons to try and catch up some technical
point upon which to reverse a judgment, and that too, to benefit a
broken Banker, who is trying to swindle his friend who deposited
his money with him, upon his solemn pledge of honor that he

would protect him.

We know this Court wants to do justice and will. We say
then that the affidavits came too late. ITad the affidavits shown
merits, this Court would have been anxious to find some place to
let those merits be adjudicated. But when the plaintiff in errvor
has nothing to say about merits, offers no meritorious defence, gives
a note on demand upon which three days after, a judgment is enter-

ed in open Court, we most respectfully submit that two Yyears
after, no Court who has a proper regard for the administration of




public justice, will let a party in with affidavits to try and get up a
technical question upon which to destroy a meritorious judgment.

Hall himself does not make any affidavits. Waterman and
his Attorney make some, and #y 7o make out that A. M. Herring-
ton’s name has been improperly used. A. M. Herrington does not
complain. He has nothing to say. And we all know him well
enough to know that if any one had been using his name wrongful-
ly or improperly, this record would have been full of his indignant
protestations in that regard.

We repeat then that all the affidavits should be excluded as
coming too late.

‘We have no love for judgment notes, yet if they can occasion-.
ally help a meritorious creditor get his dues out of those who have
constantly abused them, they ought to be allowed to do it as an off-
set to the wrongs they have done.

We say our debt is meritorious ; we have a right to say that,
because the plaintiff in error has said nothing to the contrary on
this record, and we respectfully ask the Court to consider that
question in deciding the case.

In conclusion, the plaintiff in error has seen fit to put in the -

Bill of Exceptions his statement made through his Attorney in
the Court below. It is not sworn to; it is simply a part of his
speech made in the Circuit Court. It has no business in the rec-
ord. It seems to us a sort of a chuckle over the fact that Hall
& Brotlé%with whom our c]ien}zllgg deposited Two Thousand
Dollars, ig about to @@ chisel out of his money. Since the

Plaintiff in error has been indulged in his statement, let us make
ours.

Hall & Brothers were Bankers at Aurora, on the 17th day of
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Suopreme Gonet of Fllinnis,

THIRD GRAND DIVISION.

APRIL TERHN, A. D. 1863.

MYRON V. HALL, ImprL. &c. )
I

8. i JUDGMENT BY CONFESSION.
JOHN JONES. )

e ——t——,e———

BRIEF AND POINTS FOR PLAINTIFF IN ERROR.

There are two assignments of error in this case: 1st, the Court erred in
rendering judgment for the plaintiff, and against the defendant. And 2d, the
Court erred in not vacating said judgment on plaintiff in error’s motion. Both
assignments of eri:. substantially involve the same questions, and can be dis-
posed ef together. It is insisted, on the part of the plaintiff in evror, first

That the declaration does not support the judgment. The declaration de-
scribes a cause of action for one thousand dollars, while the judgment is for
two thousand and twenty dollars.

The declaration is a necessary part of the record; it is a part of the pro-
per papers necessary to constitute the record,
24 I1l., 600.

2d. We insist that the note, at the time of the entry of the judgment,
was not due. The note is dated November 17th, 1860 ; the judgment was en-
tered Nov. 20th. The note is payable on demand for $2000, with interest after
due, at ten per cent. per annum. We claim that the record must show an ac-
tual demand for the money before the entry of judgment, otherwise the judg-
ment is prematurely entered.
A note payable on demand is considered a continuing securivy.
Merritt v. Todd. 23 N. Y. (Just published.)
Oth Mees. and Welsl., 15.



2

And the fact that a note draws interest strengthens the indication that it
was for o time to remain unpaid.
Pars. M. L.,p. 107.

Ordinarily, the bringing of suit is a demand by the payee upon the payor,
for payment; but Courts will hardly hold that instituting a proceeding of this
kind is a demand. The veason for the rule, is that by the payment of the debt
and other costs of the summons, the payor can avoid further cost; but in this
proceeding, the first notice the payor has of a demund, is Ly the sheriff, with
the execution.

But again we insist that the warrant of attorney is inconsistent with itself,
and authorizes no judgment ; it authorizes, in its body, a confession of a judg-
ment against Hall & Brothers, and is not signed by them, but only M. V. Hall.

3d. There is no proof of the execution of the warrant of attorney, in
two respects :—I1st, it does not state how the witness became acquainted with
the handwriting of Hall & Brothers.
3 Gull, 644,
4 G7ll, 85.

And 2d, Hall & Brothers did not sign the warrant of attorney, but one M. V.
Hall,

4th. Said cognovit is uncertain and insufficient. It does not properly
describe the parties in the cause, neither in the caption or body; it is in the
plural number.

And 5th, we claim that the cognovit was signed by a person without au-
thority from us. (See affidavit of James Herrington, p. 10 of record.) James
Herrington swears that he had no authority to sign the name of A, M. Her:
rington, to said cognovit, and that he signed said blank cognovit a long time
before the warrant of attorney was executed.

Powers, not coupled with an interest, must be strictly pursued. A. M.
Herrington would have no authority to confer upon any other person authority
to confess a judgment; much less would a person be authorized to enter judg-
ment in his name, without any authority from him, and without his consent.
‘W therefore insist that the Court must condemn such practice, and reverse
he judgment.

C. J. METZNER,
Attorney for Pltfs. in Error.
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Supreme Gouet of The State of Fllinois,

. APRIL TERDE, 1sea.
MYRON V. HALL
Vs
JOHN JONES.

ARGUMENT, BRIEK, AND POINTS FOR PLAINTIFF IN
ERROR.

The first point for which we rely for areversal of this judg:
ment, is that the declaration does not support the judgment. The
cause of action described in the declaration is for one thousand dol-
lars, while the judgment is for $2020. But it is insisted by de-
fendant in error that such is merely a variance, and cannot be ta-
ken advantage of at this stage of the canse. ILet us see whether
this is sound doctrine. Z%he record isnot in @ shape so that we could
by the record, sustuin « plew of former recovery, if another suit had
heen brought on the note, and why ‘—because the record, (the
declaration,) describes a cause of action jor one thousand dollars,
while the note is for two thousand dollars, nor would we be permitted
to introduce purol evidence to show that the judgment was infact entei-
ed upon this note, [or by so doiny we would counlerdicl the record —



Again, there is a clear variance betewen the note in evidence,
and the one described in the declaration. While an appearance
might cure such a defect, (which is a proposition which we are
not willing to admit,) yet, before the Court can render judgment,
the authority of the Attorney to appear and confess judgment,
must be clearly proven, which has not been done in this case, as
the affidavit purporting to prove the execution of the warrant of
Attorney is fatally defective, and hence there is no appearance.
But we insist that an appearance cannot cure the defect, and thatin
a proceeding of this kind, a sufficient declaration must be filed, to
make the record sufficient to sustain the judgment. The declara-

tion is a necessary part of the record,
24 Il1. Rep. 600.

The second point is, that the note at the time of the entry
was not, due, and thereiore the judgment was prematurely entered.
A note payable on demand is due on demand, but there must be
an actual demand for the money; and while it is true that the
bringing of the suit is a sufficient demand, yet such is only the
case where the suit is commenced by summons, There the pay-
or can save further costs by paying the amount of the note, and
the costs of summons, which is but trifling. But in this proceed-
ing the first notice that the payor has of a demand for the money
is when the Sheriff calls on him. with the execution. Will any
one say that a Court will permit such an abuse of its proceedings
Compel a man to pay a bill of costs without giving him an oppor-
tunity to avoid it? We think not. It is no hardship to the payce
to say to him, before you shall have the aid of the Court in this
matter, you must give the payor an opportunity to avoid costs,
especially, as this note was intended as a continuing security, and
was for a time to remain unpaid, and unsatisfied, drawing interest
at ten per cent. Nor is the position taken by the Attorney for
the defendant in error, upon this question correct, for the cases
by him cited, are not in point. These ceses establish the doctrine
that a note payable on demend,is due on demand, but do not do



away with the necessity of a demand, nor do they establish the
doctrine that the institution of procecdings of this nature, is a suf-
ficient demand.

The third point is, that there was no proof of the execution
of the warrant of attorney. 1st. The affidavit does not state Zow
the witness became acquainted with the handwriting of Hall &
Brothers, This Coust in the case of Pate vs. People, 3 Gill 660,
said : “The general rule in relation to the proof of handwriting,
«is that it is not to be made by the comparison of hands, but by
“the production of witnesses who have acquired a knowledge of
« the general character of the handwriting of the party.

« The modes of acquiring this knowledge are either by hav-
“ing seen him write, or by lLaving seen letters or other docu-
« ments which the party has, inthe course of his business, recog-
“nized or admitted to be his own.

« A witness who has #hus become acquainted with the hand-
« writing of the party, is allowed to examine the writing in ques-
“tion, and declare his belief, founded on his previous knowledge
“ concerning its genuineness.

« A witness ought first to be asked if he is acquainted with
¢ the handwriting of the party. If he answers in the affirmative,
¢ Lie is then asked how he obtained his knowledge. IZ 7s only
« when he professes to have this knowledge acquived from legitimate
 sources that he is permittedto express an opinion.”

Tt seems that the above authority is directly in point. ‘Lhe
affidavit fails to show that the witness acguired his knowledge of the
handwriting from a legitimate source.



And 2d. The warrant of attorney is not signed by Hall &
Brothers, but by M. V. Hall alone; the witness nowhere states
that he is acquaiuted with the handwriting of M. V. Hall ; that
he obtained such acquaintanee from a legitimate source, either by
having seen him write, or seen papers signed by Iall, which
Hall in due course of business adivitted to be his own signature.
Non constat but what some other member of the firm of Hall &
Brothers signed the warrant of attorney.

But it will be argued by the Attorney for the defendant in
error, that the judgment is entered in term time, and therefore
every presumption is in favor of sustainiug the judgment, and that
the proper proof was made, But in answer to that, we say that
the record shows that the affidavit on the back of the note and
warrant of attorney, was the only proof of its execution, No evi-
derce was reeeived in open Court. The affidavit on the back
of the warrant of attorney, was the only proof, and by the affidavit
filed by the pldintiff in error, on the motion to vacate the
judgment, it appears that no other proof of the execution of the
note and warrant of attorney was introduced at the time of con-
fession of the judgment. But the record shows conclusively that
the judgment was entered in the same manner as in vacation, the
same papers were filed as under the vacation practice.

The last point is that the cognovit was signed by a person
who had no authority to sign the name of A.M. Herrington to
such cognovit. James Herrington swears that he signed the
name of A. M, Herrington to said cognovit, that such signing was
wholly unknown to, and without the permission of said A. M. Her-
rington, and that such blank cognovits were afterwards unbe-
known to said James Herrington, filled up and usedin this cause.
I need not dwell at length upon the propriety of such practice,
but will confine myeelf entirely to the questions of law arising in
the case. This Court in the 24th IlL. 601, says: “ It is a rule of
“general application that all powers not coupled with an in-
¢ terest must be strietly pursued in their execution. And in 5th




“ITl N. Y. P. 497, the Court says: ‘An authority to confess judg-
“ment without process must be clear and explicit and must be
“strictly pursucd.

“In the 15 Pick. 307, the Court says : ¢ The general princi-
“ple is that a delegated authority can be executed only by the
“person to whom it is given, for the confidence being personal can-

“not be assigned to a stranger’”

Apply the law as above quoted, to the facts in this case, and
there can be no doubt but what the judgment wasentered without
authority. KEven if the cognovit had been signed by Jaries Her-
rington in the name of A. M. Herrington by his consent and au-
thority, it would have been illegal as he had no power to delegate
the authority conferred wupon him.  The confidence
given was perscnal and could not be delegated, we had a right to
have an’attorney with legal attainments to confess the judgment
in a proper manner, upon a declaration that describes the cause
'of action correctly, so 7kat the judgizent would be « bar to anolher

“recovery upon the same cause of action.

But in this case *he signature was without authority, and
‘null and void, and the Judgmentfor that alone, should have been
vacated,

But when this cognovit, was signed by James A. Ierrington
this warrant of atterney and note were not in existence, and the
subsequent execution of the note and warrant of attorney, would
not make legal and valid, the act of James A, Herrington, which

yas unauthorized and illegal. '

[t has been urged by the Attorney for the defendant in error,
that this all might be truc, and yet A. M. Herrington might have
“confessed the judgment in open Court ; such an event the record
“clearly shows did not vecur, (or the record shows that the declara-




tion, note, warrant of attorney, affidavit, and coynovit were filed,
and by virtue of them the judgment was entercd. Besides the af-
fdavit set out in the bill of exception shows that the judgment was
entered by virtue of the warrant of attorney, and that the affidavit
on the back thercof, was the only proof of the exccution of, and
signature to the warrant of attorney.  Why should they file a cog-
novit, warrant of attorney, aflidavit, &e., it the judgment had been
entered in open Court by A. M. Herrington ?  The filing of those
papers. alone is sufficient proof that the judgment was entered un-
der the vacation practice.

Again, it is urged by the attorney for defendant, in ervor, that
A. M. Herrington made no protestations as to the use of his name
to said cognovit. Assume that mere assertion to be true, and he
also knows that the imposition and unauthorised use of his name
was not discovered till at the last February Term of the Kane
County GCircuit Court, and that then A. M. Herrington, during the
entire term of said Court, was in Springficld, attending the meeting
of the Legislature.
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3 %\ Counsel for the plaintiff, in error, as fo the facts in the case amount
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Rp\ § “error, proposes to give what he calls his side of the case, and while
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YU/ yet the statement of facls as shown by the bill of exception, was made
§ - at the request, and jfor the information of the Court, in the presence

. of Mr. Wheaton, then counsel for the defendant in error, by his
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some of his legal assistants. Ilis long statement of what he gives
as facts, ave utterly at variance with what in reality occurred. I
should not have answered any portion of them, if it were not for
the fact that silence might be construned as an acquiescence in his
statements. But so faras the statement that the note is an honest
debt, due by Hall to Jones is concerned, it is entirely unwarranted
and untrue. When an opportunity is presented for making a prop-
cer defence to the note, that defence will he made.

The gentleman says with reference to the statement made
by the Attorney in the Court below ¢ thatit seems to them a sort
of chuckle over the fact that Hall & Brothers were about to chis-
el Jones out of his monev.” Where is the evidence in the record
that any such attempt was ever male by 1lall & Brothers; or
that Jones ever had money with them on deposit? ‘There is none
in the record, and these statements seem to be necessary to prop
up, and uphold a judgment pregnant with errors and obtained by
fraud. The gentleman knows that the statement was made at
the request of the Court, an for the information of the Court, by
the consent of Mr. Wheaton, then attorney for Jones.

Then the gentleman goes on and makes a statement as to
the facts, which is entirely at variance with what really occurred
in the transaction. IIe says: “Jones received these two notes as
collateral security for the payment of the money claimed by him.”
If the notes were the same debt, how is it that one is for $2000,
the other for $2020¢ We will show to the Court why our ver-
sion of the affair is correct ; the Hall note wasfor $2000, together
with $20 attorney fees. Judgment was entered upon it; the amount
of the judgment was $2020, and in the payment of that a note was
executed by Hall & Waterman, (Waterman as security,) for

82020 dollars, with the understanding that they were to have
time. It was to be a continwing securiy, but the note had hardly
got into his possession before judgment was entered upon it by

Jones, and property levied upon amounting in value to §5000,
and that was to be =acrificed for the benefit of Mr. Jones, ata



Sheriff’s saie eleven days after the execution was issued upon the
judgment, and then when ITall & Waterman found that they
were to be sacrificed in violation of their agreement, they then
looked to the protection of their legal rights, by suing out a writ
of error on the Judgment.

- The gentleman further says : *That two thousand dollars is
a large sum for a farmer in good middling circumstances to lose.
Where is the evidence in the record to warrant such an assertion?
Where is the evidence that Jones will lose the two thousard dol-
lars, if it is an honest bona fide debt? “A farmer in good middling
circumstances,” why is that expression used? where is the evi
dence that Jones is a farmer ? none whatever. A farmer is a man
whose occupation is to till the soil, and earns a living by honest,
hard work. In what part of the record does it appear that Jones
is a men of that calling ? Nowhere. And if it did, the tears of
several homeless families of Kane County, would testify to the
contrary. In conclusion we ask the Court to carcfull y consider
the record, the errors assigneil, the authorities cited, and with
pleasure we will submit to its adjudication.

CCHARLES J. METZNER,
2 tt'y for Pr'tin Error,
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