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SUFITIRIS N COTFRTI,

STATE OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM,-A. D. 1859.

‘

JOIN W. CHICKERING, Defendant in Error,) Exror to Cook Cotinty

ads. \ Court of

JOIIN W. DAVIS, Plaintiff in Error. 5 Common -Pleas.

BRIEF OF DEFENDANT IN ERROR.

The only point raised by the assignment of errors in this case
is—the order of the Court below in striking from the records the
defendant’s plea.

This Court will presume this order of the Court correct until
the contrary is shown.
This is not done in this case as the only manner the plea can

be brought before the Court, is by incorporating it into the bill of
exceptions, which is not done.

These principles have been too often decided in this Court,
and are too familiar ta it to require or even Justify a citing of author-
ities thereon,

Still if the Court is desirous of again reviving them, it is res-
pectfully referred to those upon the brief, in case before the Court
this term. 'Whiting et al vs Fuller.

Again, the affidavit of merits in this case, is clearly insuffi-
cient and not in accordance with the requirements of the Statute.
This is expressly decided in case McDonald vs. Murpby,
20 I11. Reports, p. 846.
J. W. CHICKERING,
A. F. WAITE, for defendant.
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SUF P IRIE\EFNBOE COWFIRY,

STATE OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, A. D. 1859.

JOIIN W. CHICKERING, Defendant in Error,) Error to Cook” County
ads. ; ) Court of
JOIIN W..DAVIS, l’laintiﬁ' ‘in, Error. ) Common_Pleas.

BRIEF OF DEFENDANT IN ERROR.

The only point raised by the assignment of errors in this case
is—the order of the Court below .in striking from the records the
- defendaut’s plea.

This Court will presume this order of the Court correct until
the contrary is shown.

This is not done in this case as the only manner the plea can
be brought before the Court, is by incorporating ‘it into the bill' of
exceptions, which is not done. '

These principles have been too often decided in this Court,
and are too familiar to it to require or even justify a citing of author-
ities thereon,

Still if the Court is desirous of again reviving them, it is res-
pectfully referred to those upon the brief, in case before the.Court
this term. Whiting et al vs Fuller.

Again, theaffidavit of merits in this case, is clearly insuffi-
cient and not in accordance with the requirements of the Statute.
This js expressly decided in case MeDonald vs. Murphy,
20 I1l. Reports, p. 346.
J. W. CHICKERING,
A. T. WAITE, for defendant.
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ypryme Gougt, Sttt of Jllinois.

THIRD GRAND DIVISION.
OF THE APRIL TERM, A.D. 18581

40>

JOHN W. DAVIS,
Plaintiff in Brror, Error to Cool County Court of

vs.
CommonPleas.

JOHN W. CHICKERING,
Defendant in Error.

ASSIGNMENT;OF (ERRORS.

in error, by M. R. M. Wallace, his attorney, and

the judgment and proceedings aforesaid, upon the
ought to be reversed and

chows to the court the

And now comes the said plaintiff
says, that there is manifest error in
face of the record thereof, on account of which the same

for naught held ; and, for 2 specification of said errors,
following :

1st. The court below erred in sustaining said motion of plaintiff, to strike

defendant’s plea from the files.
9nd. The court below erred in ordering
the files.

3rd. The court helow
of plaintiff.

defendant’s plea to be stricken from

erred in rendering judgment against defendant, and in favor

the said plaintiff in error asks that said

And for these and other manifest errors,
reversed, and for naught held, and that

judgment and proceedings may be set aside,

he may have judgment for his costs, etc.
M. R. M. WALLACE,

Attorney for Plaintiff in Error.

—_—

ABSTRACT OF RECORD.

This was an action of assumpsit, brought by John W. Chickering, defendant in
‘0 the Cook County Court of Common

error, against John . Davis, plaintiff in error,1
Pleas, to the January term, A. D. 1858.

1 Precipe and declaration, with copy of note sued on, filed November 14, 1857.

¢  Summons issued December 10, 1857, served on defendant December 16, 1857.

Plea, general issue, and defendant’s affidavit of merits filed January 5th, 1858.

Motion by plaintiff to strike defendant’s plea from the files, for want of a sufficient

affidavit of merits.
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Motion allowed by the court; and it was ordered by the court, that defendant’s

plea be stricken’ - “the files, for want of a sufficient affidavit of merits ; to which
ruling of "2l ofendant then and there excepted. Defendant’s default was
thereupon, e faken, and judgment entered against defendant.

/' Defendant’s Bill of Exceplions.

Be it remembered,  :hat the said motion of plaintiff, to strike defendant’s plea
from the files, was resisted by defendant, by his counsel ; and, on the hearing of said
motion, it was made to appear to the court that defendant, on the 5th day of January,
1858, filed, with his plea, in the office of the clerk of this court, his own affidavit of
merits, in the words and figures following :

STATE OF ILLINOIS, | In the Cook County Court of Common Pleas,
Coox Counry, JANUARY TERM, A.D. 1858.
JOHN W. CHICKERING,

vs.

JOHN W. DAVIS.

ASSUMPSIT.
Damages, $500.

John W. Davis, being duly sworn, according to law, on oath says, that he is
defendant in the above entitled canse, and that he believes he has a oand defence,
upon the merits, to a part of the amount of damages claimed by said plaintiff in said
action.

JOHN W. DAVIS.

Subseribed and sworn to before me, this 4th day ).
of January, A.D. 1858.

[seaL.] H. C. Morey, Nolary Public.

The court sustained said motion, and ordered said plea to be stricken from the files,
and judgment to be entered against defendant, as appears of record. To which
decision of the court, in striking said plea from the files and entering said judgment,
defendant, by his counsel, then and there excepted, and prayed that this bill of
exceptions should be allowed and made part of the record ; which is done.

JOHN M. WILSON, [SEAL.]
A i Judge.

Defendant, by his counsel, prayed an appeal in said cause to the Supreme Court,
which was allowed by the court.

Appeal bond.

Points and Authorilies.

The only question to be considered in this case is, was the affidavit of merits, filed
by defendant below, a sufficient compliance with the statute? If it was, then each
assignment of error is made good, and the judgment of the court below must be
reversed. Practice Act, Coolk county, Purple’s Statutes, page 323, sec. 3, and p. 324,
sec. 14 ; also, Olwell v. McDonnell, 17 Ill. R. 874.
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IN THE SUPREME COURT.

STATE OF ILLINOIS.

THIRD GRAND DIVISION OF THE APRIL TERM, A. D. 1859.

CHARLES MoDONALD, Appellant, .
vs. :
WM. HORTER, for use &c., Appellee. j Segls CiremviConzs,

Appealed from

BRIEF OF APPELLEE.

In this case the Court below properly struck from the files
the defendants’ plea, for want of a sufficient affidavit of merit.
McDonald vs Murphey et al. 20 Illinois Reports, p. 346.

The statement in the affidavit shows a clear admission of
indebtedness for $458, and for this amount alone the plaintiff took
judgment and dismissed his claim for the balance.

The point raised in this case is analogous to those arising at
common law, in regard to pleas to a part of the declaration, in which
judgment must be taken for the amount not covered by the plea as
replication to the plea, without this being done is a discontinuance.
Warren vs Nexsen et al. 3 Scammon’s Reps. p. 40

J. W. CHICKERING, and
H. F. WAITE, for Appellece.
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