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PHILIP MOSER
V8. Error to Superior C’m.u-t of Clicago,

JACOB MAITT axp
WILLIAM METZGER. !

' ARGUMENT FOR THE PLAINTIFF"iN ERROR.

This is a case of Mechanic’s Lien, and comes before this
Court upon error assigned to the decision of the Superior Court
of Chicago, in sustaining a demurrer to thepetition of the Plain-
tiff in Error, and dismissing the same.

The allegations of the Petition being admitted by the De-
murer to be the facts in the case, the only question to be deter-
mined is, were these allegations sufficient in law to entitle the
petitioner to the relief for which he prayed ?

The petitioner.sets out the date of the contract, March 1st,
1858 ; the description of the work; the price to be paid, and
when, to- wit, six months after completion of work; that work
was completed May 15th, 1858, and accepted by defendant Matt;
the amount of work performed, and the balance due Nov. 15,
1858, i. e., six months after completion ; that the time for com-
pletion was not extended over three years, nor time of payment
over one year from completion of work, and also the agreement
as to the time agreed upon for the completion of the work, which
is the only point in dispute here, and which will be fully set out
hereafter. '
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The payment was due Nov. 15th, 1858, and the petition
filed April 30th, 1859, which is within six mouths after the
money was to be paid. '

It is admitted by the Counsel for Defendants in Error, that
the allegations of the petition were sufficient in every respect to
entitle the petitioner to his lien, with one exception, to wit: that
no specific time (as Defendants in Error contend) was agreed up-
on, at the time of making the contract, within which the work
provided for therein was to be completed. It was upon this point
that the Demurrer was sustained by the Court below, and the
petition dismissed, and the question here presented is whether or
not the averments of the petition as to the time of-the comple-
tion of the work, presented such a contract as fulfilled the re-
quirements oft the statute in this regard, and entitled the peti-
tioner to enforce his lien ?

The language of the Petition on this point is as follows :

“That at the time of making the contract, no specific time
was fixed within which the work was to be completed, but avers
that -it was perfectly understood between the parties that the
work was #o be done at once, that the frame was then erected, and
the carpenters were at work finishing the same, and that the said
work was, by the reasonable construction of said contract, to be
commenced as soon as the house was ready to be plastered, and
to be finished within a reasonable time. That during the sane
spring was reasonable time, and that the work was done within
three months from the making of the contract.” [The Petition
also alleged that the contract was made March 1st, 1858, and
was for doing the plastering and building the chimnies of the
building in question.]

There can be no doubt that upon general understanding and
the current of authority before the decision of the cases in 21
L., pp. 425, 431 & 437, and 22 711, p. 252, these allegations as
to time of completion would have been held sufficient, and there-
fore the inquiry resolves itself into a single question,—does the
case at bar fall within the purview of those decisions ?

It is submitted on behalf of the petitioner (the Plaintiff in
Error here) and for the reasons hereinafter stated, that the line of
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demarcation between the case under consideration and those de-
cisions is clearly and definitely drawn ; that this case fully meets
and complies with the rule there established, and that therefore
the decision of' the Court below, in sustaining the demurrer, was
€rroneous.

The position which the Petitioner takes is this: that where
a definite time is not specified in the contract for the performance
thereof, it is then a presumption of law that the parties intended
and agreed that the thing to be done, should be done in a reasona-
ble time ; that in this case it was the distinet understanding be-
tween the parties that the work should be done at once, com-
menced as soon as possible and finishedin a reasonable tlme, and
that such reasonable time was "during the same spr ing in which
the contract was made, and that the worI\ was completed accord-
ingly. That if such be the irresistible implication of the law,
then this case cannot be considered as falling within the rule laid

. down in the decisions on this point in the 21 & 22 777, as those

were cases where the petitioners failed to set out any specific time
for completion of the work, or to aver that the work was to be
completed in a reasonable time, and what such reasonable time
was, and that the work was completed accordingly ; that is, those
petitions utterly failed to present such a state of facts as in any
point of view complied with the statute, or warranted the Court
in arriving at any different conclusion than they did, while the
case at bar, it is submitted, stands on entirely difterent ground,
contains all the necessary averments wanting in those cases, and
is not to be disposed of upon the authouty of. decisions Wlnch
were solely applicable to the cases in which they were made, and

" others of a similar character.

If a contract specifies no time for its performance, the law
implies that it shall be performed within a reasonable time.
2 Parsons’ Contracts, p. 113, and cases cited in note.
16 Pick., 227. 8 Metealf, 97. 20 Maine, 67.
. 8 Seott, 544. 34 Maine, 357. 22 Ala., 409.
12 7U., 72. 2 Ala., 425. 1 Story, 332.
And so thoroughly settled is this principlé that this implication

‘will not be permitted to be rebutted by extrinsic testimony going
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to fix a definite term, because this varies the contract (16 Pick.,
227) unless it be in connection with other facts as tending to
show what is a reasonable time under the circnmstances. 3 Swn-
nery 530. 3 AL & W, 445. Since where the language of an
instrument has a settled legal meaning, its construction is not
open to evidence. Thus, a promise to pay money, no time being
expressed, means a promise to pay it on demand; and evidence
that payment at a future day was intended is not admissible. 13
Betealf, 120. 8. .Jokns., 189. But a promise to do some-
thing other than to pay money, no time being expressed, means
a promise to do it within a reasonable time. ( Warren vs. Wheeler,
8 Aletcalf, 97.) And implications of the law of this character,
originally arising on the general ground that the parties to the
contract would have expressed that which the law implies, had
they thought of it, or had they not supposed it was unnecessary
to speak of it because the law provided for it, are as much parts
of the contracts upon which they arise, as any of the express
provisions of such contracts—so much so, indeed, that if the par-
ties to the contract expressly therein provided (as they did in the
case at bar) the very same thing which the law would have
implied, this provision would be regarded as made twice, that is,
by the parties and by the law, and as one of ‘these is surplusage,
that made by the parties is deemed to be so, since expressio
eorum quae tacite insunt, nihil operatur.

‘What is a reasonable time is, generally, but not always, a
question of law for the Court, but whether to be determined by
the Jury or the Court, can only be determined upon all the facts
and cirenmstances in the case.

2 B. & C.270. 4 B. &> Ald. 206.
3 AL & W 445. 15 Maine 350.
8 Sumner 350. 24 Maine 131,

5 Maryland 131. *

In 22 Ala.409, Drakew. Goree et al., which is a case upon a
contract for the erection of a building, the Court say: “Itis true
that the contract has fixed no time within which the work speci.
fied is to be performed, but it does not follow that the perform-
ance may therefore be extended beyond the time fixed for the

2 Y
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payment of the money. The rule as established by this Court
is, that when an act is to be done, and no time is prescribed for
its performance, the law requires 7t to be done within a reasonable
time, (2 Ala. 425, 1d. 181,) and although the rule may be laid
down rather too broadly, there can be no doubt that it is proper-
ly applicable to all agreements for 'me of the character specified
in the present contract. * * * * The undertaking of
the defendants in error, as we have already scen, was to com-
plete the work specified within a reasonable time ; and although
there may be cases in which the Court, in the construction of a
written instrument, might properly determine a question of this
character, there must also necessarily be many cases in which it
would be impossible to arrive at any certain or definite conclu-
sion. The contract may relate to the time required for the mak-
ing of an article, the process ot which is known only to those ac-
tually engaged in its manufacture; to a thousand matters of art
or skill where truth is only to be obtained through the mediumn of
experts ; and in cases of this character is the Court blindly to
grope its way to conclusions, for no other reason than because
the construction of a wntten instrument is involved, or to obtain
through testimony that infor m(mon upon which alone it can de-
cide undelstandmoly X s In the present case,
the work to be performed appertains to a trade; the specifica-
tions are in relation to matters which the Court cannot ‘be pre-
sumed to have any knowledge of, and the question of reaso:able
time either to the delivery of the articles or the doing of work,
is, generally speaking, one of fuct and to be determined by the
Jury under all the circumstances which surrounded the case at
the time the contract was made.” 1 Story 332.

The object of these citations as to the manner in which what
is a ‘“reasonable time” should be determined, is obvious.

The petitioner contends that, having averred that by the
terms of the contract the work was to be commenced at once, and
completed within areasonable time; that during the spring, when
the contract was made, was a reasonable time; and that the work
was completed accordingly; and that for these reasons the time
for completing the contract was not extended beyond three years;
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and having in all other respects complied with the statute, there-
fore the requirements of the statute so far as the allegations of
the Petition are concerned, were fully complied with—that con-
sequently the Court below should have overruled the demurrer
and ruled the defendants to answer the petition, and that a Jury
should have been allowed to determine on all the facts and cir-
cumstances in the case, among other things, whether the allega-
tions of the petitioner as to what constituted reasonable time in
this case, were true, and if so, then as matter of fact, the peti-
tioner (having brought himself within all the other provisions of
the statute, which it is admitted here he did) would be entitled
to his lien. :

Is there then anything in the decisions in 21 and 22 7/
incompatible or inconsistent with the position here assumed.
The plaintiff in error contends that there is not. In the leading
case of Cook, et al. vs. Vreeland, 21 TIL. 431, on page 436, the
Cowrt (Walker, J., delivering the opinion) say :

“It might be that if no time wus fixed for the completion of
the.work, and nothing was said about when the money should
be paid, that the law wonld mply a promise to pay when the
labor shall be performed. But in such a case the lien could not
attach unless the contract provided a time within which the work
was 1o be completed. The law could not imply any time Jor its
completion, and that must be left to express contract between the
parties.”

It is true, that the law could imply no fixed, specific and
definite time at or within which the work was to be completed,
and in the abscnce of any averments in the petition under con-
sideration in that case (Cook v. Vieeland) of a specified time for
the completion of the work, or of any averment that the work (if
no time was definitely specified) was to be done in a reasonable
time and of what was such reasonable time, and that it was a time
withinthe statutory limit, the Court might well declare that the
petitioner’s alleged lien would not attach. Certainly in theabsence
of these material averments the petitioner could not be aided by
any implication of law. ¢ The law” in such a case “could not,”
in the language of the Court, “imply any time for its (the work’s)
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completion,” but it is submitted that the Court did not thereby
mean to assert that if upon the terms ot a contract as alleged in
a petition and upon the facts and circumstances surrounding the
making and carrying out of the same, the law should raise a well
settled and unvarying presumption as to the time of the comple-
tion of the work, to-wit, that it should be done in a reasonable
time, which presumption or implication thereby became a part of
the contract itself, and no more liable to contradiction than any
other part of it, and if the averments of the petition reduced that
legal presumption to a definite and specified period of time, that
then and in that case the petitioner might not make his proof
and the lien might not attach.

This Court was deciding, and properly, the case before it.
It held that the petitioner should have made the averments ne-
cessary to bring him within the statute, and that he had not done
80, and that the law could not thercfore imply under such cir-
cumstances, a specific and definite time for the completion of the
work on the contract there in question. ~The Court could not
mero motu, straighten out a defective petition by legal inténd-
ment. But the Court did not hold that a petition with all the
proper averments and where the petitioner relied upon what the
law implied as to reasonable time, and upon the fact averred as
to what a reasonable time was, conld in no case be sustained. It
is impossible to conceive how the Court could have decided dif-
ferently than it did in the cases in 21s¢ and 22d 1., but it is
equally difficult to sec why this case, differing as it does toto calo
from them, shonld be decided in the same way. Thus in San-
som v. Lehodes, 8 Seott 544, which was an action by a purchaser
to recover back money deposited by him, on the ground that the
vendor had not deduced a good title to the property purchased
by the 28th ot November. It was held on special demurrer that the
declaration was bad, for not averring that a reasonable time for
deducing a good title had elapsed before the commencement of
the action, the conditions of sale naming no specific time for that
purpose,—and Zindal, C. J., said, “There does not appear on the
face of the declaration to have been any express stipulation that
the vendor should deduce a good title by any specific time ;-and if
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1o express time was stipulated, the law wilZ in this case as in every
other case, imply that a reasonable time was intended.  Znasmuch,
however, as it is not alleged in the declaration that « reasonable
time for deducing a good title had elapsed, I think the demurrer
must prevail, and consequently the defendant is entitled to judg-
ment.”

Upon the same reasoning, the cases in 21st and 224 I11.,
could not have been decided in any other way than they were,
but if the averments had been different, it may be questioned
whether the decisions would have been the same.

The case in 22 771. 252 Senior wvs. Brebnor, decides that a
Mechanics Lien can not be obtained on a contract which does not
contain a provision that the work shall be completed within the
period of three years. It is insisted that in the case at bar and
under the averrments of the petition, the contract did provide
that the work should be completed within three years, inasmuch
as the legal construction of the terms of the contract is, that the
work was to be done in a reasonable time; which legal intend-
ment was part and parcel of the contract, and the petition so de-
clares it; and the petition further states what that reasonable
time was, by which it appears fo have been within three years,
and finally alleges, that by reason of these facts, the time of com-
pleting the contract was not extended beyond three years. The
statute simply makes the proviso that the completion of the work
shall not be extended beyond three Years, and our petition an-
swered fully that proviso. Itis submitted that the Court did
not decide in Senior vs. Brebnor that the contract must contain
ipsissimis verbis the provision that the work shall be completed
within three years, but simply that it must contain such pro-
visions as to time as would put it beyond question that the com-
pletion must be within three years. (Vide cases in 21 IUl.).
Tested by this rule, our petition was suflicient.

The correctness of the proposition enunciated in the 21 and
22 711, that the statute in relation to mechanic’s liens being in
derogation of the common law, should be strictly construed, it is
not proposed to deny, but it should at the same time be 80 con-
strued as to carry out the objects for which it was enacted, and it
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was probably under this idea that this Court, in 17 7. 425, say
they “will give the act a liberal interpretation to preserve the
rights of mechanics and material men.” The language of the
Supreme Court of Towa (2 Greene 510) seems to present the cor- ;
rect course to be pursued in the* construction of such a statute,
and to exactly coincide with the views of this Court. Itis there
said: “The statute in relation to mechanic’s liens being in dero-
gation of the common law, should be strictly complied with.
Unless those entitled to the lien created by the statute come
within its provisions, they cannot obtain the aid for which it was
enacted. The lien is purely statutory, and the manner of en-
forcing it is clearly defined, and while such a statute should re-
ceive a construction so as to make it effective and accomplish its
object, the Legislature had in view, still an essential departure
from its plain and obvious requirements will be fatal to those
who attempt to enforce it.”

Construing our statute, then, so as to make it effective and
accomplish the object the Legislature had in view, while at the
same time bearing in mind tlmt the statute is in delo«ratlon of the
Common Law, the plaintiff in error here is certainly “entitled to a
reversal of the judgment; for he brought himself within the
statute in every essential particular. If the Petition, or the con-
tract alleged in the Petition, in this case, showed an essential
departure from the plain and obvious requirements™ of the stat-
ute, that would indeed be fatal to the Petitioner in his attempt to
enforce his lien ; but that is hardly to be contended.

It it be a correct position to assume that the statute should
receive the construction here put upon it, that is, that it should be
construed so as to carry out the intention of the Legislature in its
enactment, it may become important to inquire, though it seems
suﬁwnentlv plain, what that intention was.

In OooL vs. Vreeland, (21 ZUL., 433,) the court say “the obvi-
ous intention of the Legislature was to dispense with precision in
the contract, as to the kind of work to be performed and as to the
specific amount to be paid, but to require the contract to fix and
limit a time when the work should be completed and the money
should be paid. And if by the terms of the contract the work was
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to be performed within three years from the entering into the
contract, and the money was to be paid, by the eapress or implied
agreement under which it was to be performed, within one year
after its completion, then and not till then, could the creditor, as
between himself and the other party, avail himself of the benefit
of the lien.”

The court here say that the Legislature intended “to fix and
limit a time when the work should be completed and the money
paid.”  Exactly so, but 4ow was this time to be fixed and limited ?
‘Was it required to be done by the express stipulation of the par-
ties, fixing a specific and definite day and year? or might it not
be fixed and limited by inexorable implication of law? This
court gives the answer to this question. “If” it goes on to say,
“by the Zerms of the contract the work was to be performed
within three years, &ec., and the money was to be paid, by the
express or implied agreement under which it (i. e. the work) was
to be performed, within one year, &e.,” that would be a compli-
ance with the statute. The court here speaks of the implied
agreement under which the work was to be performed, conclu-
sively showing, as Petitioner’s counsel believe, that the court had
in view the precise state of facts presented in this case, that is to
say, an agreement for the performance of the work where the
law fixed and limited that it should be done in a reasonable time,
and the petitioner averred what such reasonable time was, and
that was within the statutory limit. This is such an implied
agreement as the court seems to have contemplated in what it
there says. Under the implication of the law, the work was to
be completed within three years by the terms of the contract, tor
that implication formed, as we have seen, as much a part of those
terms as any distinct stipulation would have done.

The agreement ab <nconvenicnti naturally enough suggests
itself in this case, but care has been used to present no consider-
ations but what result from a strict application of the law and
construction of the statute. It is however a legitimate argument
to urge upon the court in conclusion, the general facts presented
in the case at bar. The contract was not for the erection of a
building, but for the plastering of, and building the chimneys in,
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a building. It was entered into just as the carpenters were com-
pleting their work. Itwas made upon the express understanding
(and implied agreement) that the work should be commenced at”
once and finished immediately. It was made under such sur-
rounding circumstances as effectually exclude any hypothesis but
that of the immediate and rapid completion of the work. It was
to be finished “in a reasonable time,” and the rule of law is
that “that is a reasonable time which preserves to cach party the
rights and advantages he possesses, and protects each party from
lo%ea that he ouorht not to suffer;” and under that rule the work
must necessarily be done at once. According to no process of
reasoning, under no rule of law, and by not even the strictest
construction of the statute, could this contract be so construed as
to extend the time of the completion of the work beyond the
statutory limit; and it is submitted that upon principle and au-
thority the Petition in question was sufficient in law to entitle
the Petitioner to his lien.
MELVILLE W. FULLER,
Of Counsel for PUf in Error.
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Printed by Jameson & Morse, 14 La Salle Street, Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1860.

PHILIP MOSER

V8.
JACOB MATT anp
WILLIAM METZGER. J

ABSTRACT OF THE RECORD.

Preecipe filed, April 30, 1859, and petition setting forth that on
March 1, 1858, petitioner made a contract with Jacob Matt, who was the
owner of the lot therein mentioned, to furnish materials and to do work,
plastering and building chimnies, toward erecting a three story house on
sub-lot 8, lot 5, block 60, Canal Trus. Subd. of N. W. qr. sec. 21, T. 39,
N, R. 14 E. ' ’

That by terms of contract, Moser was to do all plastering, two coats,
and build all chimnies. That at the time of making the contract, no
specific time was fixed within which the work was to be completed, but
avers that it was perfectly understood between the partiés that the work
was to be done at once, that the frame was then erected, and the carpen-
ters were at work finishing the same, and that the said work was, by the
reasonable construction of said contract, to be commenced as soon as the
house was ready to be plastered, and to be finished within a reasonable
time. That during the same spring was reasonable time, and that work
" was done within three months from making of the contract.

That said Matt agreed with petitioner to pay.twenty-three cents per
yard for plastering, and seventy-five cents per foot for chimnies, and
that amount due should be paid to pet’r in six months after completion
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of the work. That petitioner completed the work on May 15, 1858, and
accepted by Matt. That petitioner did 1562 yards of plastering, and
built 75 feet of Chimnies, and said Matt owed petitioner, under contract,
$432.01.

Petitioner avers, time for completing contract was not extended over
three years, nor time of payment over one year from completion of con-
tract. That Matt has paid on the conlract $204.95, and that is still due
petitioner on the contract, $227.06, with interest from Nov. 15, 1858.
That one William Metzger pretends to have some claim or interest in
the premises.

Prayer in usual forin that amount be declared a lien and premises
sold to satisfy the same, and for other relief, &e.

Summons, in usual form, to sherift Cook County same date.
Sheriff’s return, May 8, 1857, served by reading and copy.
March 15, 1860, general demurrer by defendants to petition.

Joinder in demurrer by petitioner. Judgment by Court for defen-
dants on demurrer, and petition dismissed at petitioner’s costs.

Clerk’s certificates to transcript in usual form.

ERRORS ASSIGNED.

That Court erred in sustaining the demurrer of defendants to the
petition, and in dismissing the petition.
M. W. FULLER,
GEO. F. CROCKER,
Solrs for Petitioner.
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Printed by Jameson & Morse, 14 La Sallo Street, Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1860.

PHILIP MOSER ]
vs. L

JACOB MATT anp

WILLIAM METZGER. J

ABSTRACT OF THE RECORD.

Praecipe filed, April 30, 1859, and petition setting forth that on
March 1, 1858, petitioner made a contract with Jacob Matt, who was the
owner of the lot therein mentioned, to furnish materials and to do work,
plastering and building chimnies, toward erecting a three story house on
sub-lot 3, lot 5, block 60, Canal Trus. Subd. of N. W. qr. sec. 21, T. 39,
INWUR, 1459E% :

That by terms of contract, Moser was to do all plastering, two coats,
and build all chimnies. That at the time of making the contract, no
specific time was fixed within which the work was to be completed, but
avers that it was perfectly understood between the parties that the work
was to be done at once, that the frame was then erected, and the carpen-
ters were at work finishing the same, and that the said work was, by the
reasonable construction of said contract, to be commenced as soon as the
house was ready to be plastered, and to be finished within a reasonable
time. That during the same spring was reasonable time, and that work
was done within three months from making of' the contract.

That said Matt agreed with petitioner to pay twenty-three cents per
yard for plastering, and seventy-five cents per toot for chimnies, and
that amount due should be paid to pet’r in six months after completion
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of the work. That petitioner completed the work on May 15, 1858, and
accepted by Matt. That petitioner did 1562 yards of plastering, and
built 75 feet of Chimnies, and said Matt owed petitioner, under contract,
$432.01.

Petitioner avers, time for completing contract was not extended over
three yearsy nor time of payment over one year from completion of con-
tract. That Matt has paid on the conlract $204.95, and that is still due
petitioner on the contract, $227.06, with interest from Nov. 15, 1858.
That one William Metzger pretends to have some claim or interest in
the premises.

Prayer in usual formn that amount be declared a lien and premises
sold to satisfy the same, and for other relief, &e.

Summons, in usual form, to sherift Cook County same date.
Sheriff’s return, May 8, 1857, served by reading and copy.
March 15, 1860, general demurrer by defendants to petition.

Joinder in demurrer by petitioner. Judgment by Court for defen-
dants on demurrer, and petition dismissed at petitioner’s costs.

Clerk’s certificates to transeript in usual form.

ERRORS ASSIGNED.

That Court erred in sustaining the demurrer of defendants to the
petition, and in dismissing the petition.
M. W. FULLER,
GEO. F. CROCKER,
Sol'rs for Petitioner.
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