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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.
THIRD GRAND DIVISION.

APRITL, TERM, A.D. 1883

BENJAMIN E. MILES AND oTHERS,
Plaintiffs in Lrror,
Us. l LERROR TO T'AZIEWELL,
ALMON G. DANTORTH,
Defendant in Irror. J

ABSTRACT OF RECORD, ASSIGNMENT OF ERRORS, AND PLAINTIFES’
BRIEF AND POINTS.

This was an action of assupmsit, brought to the September Term,
1862, of the Tazewell County Circuit Court.

The declaration was filed August, 1862, ten days before the first day
of the term.

The Ist count was npon a note dated September 14, 1861, for $169.37,
payable one day after date, with interest at 10 per cent., to A. H. Dan-
forth & Co., and by the latter assigned to plaintiff.

The 2d count was upon a note dated January 21, 1861, payable to
A. H. Danforth & Co., at one month, for $594.27, with interest, and by
the latter assigned to plaintiff.

The 3d count was upon a note dated July 14, 1860, payable on the
first day of September next thereafter to William M. Thompson, for
$700, $300 of said sum to be paid in coin, with interest after maturity
at 10 per cent., and by the latter assigned to A. H. Danforth & Co., and
by the latter assigned to the plaintiff.

The 4th count was upon a note dated November 22, 1857, payable
one day after date to Asa H. Danforth & Co., for $1,000, with ten per
cent. interest from date, and by the latter, under the name and style of
A. H. Danforth & Co., assigned to the plaintiff.

The 5th count was upon a note. dated November 22, 1857, payable
one day after date to Asa H. Danforth & Co., for $1000, with ten per cent.
interest from date, and by the latter, under the name and style of A. H.
Danforth & Co., assigned to the plaintiff.

The 6th count was upon a note dated November 22, 1857, payable
one day after date to A. H. Danforth & Co., for $2,000, with ten per cent.
interest from date, and by the latter assigned to the plaintiff.

The 7th count was upon a note dated November 22, 1857, payable
one day after date to A. H. Danforth & Co., for $2,000, with ten per cent.
interest from date, and by the latter assigned to the plaintiff.
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The common counts aver that defendants were indebted to plaintiffs m
the sum ot $20,000, for money lent and advanced, and in same amount
for money paid, laid out, and expended, and for money had and received.

The defendants, on the 1st September, 1862, filed fifteen pleas.

First Plea, non assumpstt.

Second Plea,—to the 1st, 2d, 3d, 4th, 5th, 6th and 7th counts,—that the
notes in said counts mentioned were indorsed to the plaintiff after they
were due, and payment to A. H. Danforth & Co.

Third Plea,— to the 1st, 2d, 3d, 4th, 5th, 6th and Tth counts, — that
they paid to A. H. Danforth & Co. the whole amount due on the notes
in said counts mentioned, and the plaintiff took and accepted said notes
with notice of such payment.

Fourth Plea,— to the 1st, 2d, 3d, 4th, 5th, 6th and 7th counts, — that
the notes therein mentioned are the notes and proporty of A. IH. Dan-
forth & Co., and that the plaintiff had no,interest in said notes, and pay-
ment to A. H. Danforth & Co.

Fifth Plea,—to the 4th, 5th, 6th and Tth counts,—that the notes
therein mentioned were executed without consideration, and indorsed to
plaintiff after they became due.

Sixth Plea,—to the 4th, 5th, 6th and 7th counts,— that the notes
therein mentioned were not given for money loaned; that A. H Dan-
forth & Co., the payees, on the 22d of April, 1854, sold and delivered to
the defendants, Daniel L. Miles, and Paul N. Rupert, a stock of goods for
the sum of $14,215.85, for which the defendants and said Miles and Ru-
pert, executed their three notes, each for $4,738.45 —one at six,
one at twelve, and one at eighteen months, with ten per cent. interest;
that on the 22d of April, 1856, Danforth & Co. and the makers of said
notes computed the amount with interest at 10 per cent., and after de-
ducting payments the defendants and Daniel L. Miles executed three
notes of that date, amounting to $10,500; two for $5,000 each, and the
third for $500; all at one day, and bearing intercst at 10 per cent., and
that there was included in said three promissory notes the sum of about
8940 of unlawful and usurious interest, being four per cent. per annum on
said sum of $14,215,35 remaining unpaid, and in the part paid from
the date thereof until such payments were made; that on the 22d of
November, 1857, the defendants, after deducting payments actually made
on said last three mentioned notes, executed to the said A. H. Danforth
& Co. the said promissory notes in said 4th, 5th, 6th and 7th counts
mentioned, and their two other notes—one for $1,000, and one for
$3928.18,—in payment of said three promissory notes. Both of said notes,
one for $1,000 and the other for $328.18, have been fully paid, and the
defendants say that they have fully paid all the said several promissory
notes in said 4th, 5th, 6th and 7th counts mentioned, except as to about
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the sum of $1,704, and the interest thercon from the date of said notes;
and as to said sum of $1,704 and the interest thereon at 10 per cent.,
is for unlawful and usurious interest, which was well known to the
plaintiff when the said notes were assigned to him.

Seventh Plea,— to the 4th, 5th, 6th and Tth counts, — that the said
sums of money specified in said notes, as therein mentioned, were fully
paid before the commencement of this suit, except $1,752.66 and in-
terest on same at 10 per cent. from the time said notes were executed,
said §1,752.66 being unlawful and usurious interest that was included
in the sums specified in said notes in said counts mentioned, said unlaw-
ful and usurious interest having accrued on sums of money specified in
certain other notes which Danforth & Co. held against defendants and

other persons hereafter named. The only consideration of said notes in

said 4th, 5th, 6th and Tth counts mentioned was a stock of goods sold to
the defendants and said Miles and Rupert on the 19th April, 1854, and
of which a full and complete invoice was then taken, and the same de-
livered to said defendants and Miles and Rupert, on the 22d of the same
month, and in payment of which the said defendants and Miles and Ru-
pert executed three notes of same date, each for $4,738.45 —one at
six, one at twelve, and one at eighteen months, with 10 per cent. inter-
est: that on the 22d April, 1856, Danforth & Co., the defendants, and
said Miles and Rupert, computed the amount then due on said three notes
with 10 per cent. interest, and after deducting payments the defend-
ants and said Miles. executed three notes of that date— two for $5,000
ench, and one for $500 —all at one day, with 10 per cent. interest:
that these notes were given for the balance lawfully due on said first
mentioned notes, and $955 of unlawful and usurious interest, which sum
of $955 had accerued on said 14,215.35 at 4 per cent. per annumn, sev-
eral payments having been made previous to said change of notes: that
on the 22d November, 1857, Danforth & Co. and defendants computed the
whole amount due on said three last mentioned notes with 10 per cent.
interest, and after deducting payments the defendants executed the said
four notes mentioned in the 4th, 5th, 6th and 7th counts, and one note
for 81000, and one for $328.18, which two last named notes have
been paid in full: that on the 22d November, 1857, the time of giving
the notes specified in said 4th, 5th, 6th and 7th counts, the said $955
anlawful and usurious interest, which had been included in said two
$5,000, and said $500 notes, was exacted and reserved, as also the intcr—ejt
on said $955 at 10 per. cent., which up to November 22, 1857,
amounted to $151.20, in all $1,106.20. There was also reserved and
claimed $1,723.74 as interest on the balance due after deducting said
$955 on said two $5,000 and one $500 notes, when only $1,097.28
should have been claimed, making a total amount of $1,752.66 of usurious
interest included in the said notes in said 4th, 5th, 6th and Tth counts
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mentioned, and that plaintiff well knew the same, he being the son of
A. H. Danforth: that the assignment of said notes in said 4th, 5th, 6th
and Tth counts mentioned was made to plaintiff' long after they became

due: that said $1,752.66, with interest at ten per cent. from Nov. 22,

1857, should be deducted from the sums specified in said notes in said
4th, 6th, 6th and 7th counts mentioned.

Eighth Plea—Payment to plaintiff on the 14th August, 1862, in full
for all the promises and moneys in plaintiff’s declaration mentioned.

Ninth Plea—That plaintiff, on the 12th August, 1862, by a writing,
in consideration of $20,000, released to the said defendants the said
causes of action in plaintiff’s declaration mentioned.

Tenth Plea—Indebtedness of plaintiff on 15th August, 1862, in the
sum of $30,000, for work and labor, care and diligence, and attendance of
the said defendants, materials and other necessary things furnished; in
$30,000 for goods, wares and merchandise sold and delivered ; in 30,000
for money lent, advanced and paid out; in $30,000 for money had and
received; in §30,000 for storage on wheat, corn, ete., ete.

Eleventh Plea,—To the 1st count,—that the only consideration in the
said note therein mentioned was unlawful and usurious interest on other
and different sums long since paid: that on the 14th April, 1861, Dan-
forth & Co., the payees of said note, exacted and claimed said sum of
$169.37, as specified in said 1lst count, the same being usurious in-
terest; all of which the plaintiff well knew when said note was indorsed
to him.

Twelfth Plea,—To the 4th, 5th, 6th and 7th counts; payment of the
notes therein mentioned, except the unlawful and usurious interest which
said notes contained, and interest at 10 per cent. on said usurious and un-
lawful interest.

Thirteenth Plea,— to 3d count, — that the note therein mentioned was
assigned to A. . Danforth & Co. by William M. Thompson long after it
became due; that it was indorsed by the former to A. G. Danforth long
after it became due: that defendants paid said note before the com-
mencement of this suit, by delivering to the payee and indorsers seven
hundred dry hides, which they received as money.

Fourteenth Plea,—to the 1st, 2d, 3d, 4th, 5th, 6th and 7th counts,—
that the plaintiff received the notes therein mentioned well knowing that
they had been fully paid to A. H. Danforth & Co., except the unlawful
and usurious interest: that the indorsement of said notes in said counts
mentioned to A. G. Danforth by A. H. Danforth & Co. was made for the
sole and only purpose of collection.

Fifteenth Plea,— that on the 14th August, 1862, defendants furnished
and delivered to plaintiff 10,000 barrels of No. 1 flour, at $5 per barrel,
amounting to $50,000; also 1,000 sacks of shorts, at §2 per sack; also
20,000 bushels of corn, at 25 cents per bushel.
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The plaintiff below filed the following replications :

To 1st Plea, issue to the country.

To 2d, 3d and 4th Pleas, that defendants did not pay notes as in said
pleas mentioned.

To 5th Plea, that said notes in said counts mentioned were not given
without consideration.

To 6th and 7th Pleas,— that the said notes in said 4th, 5th, 6th and”
7th counts mentioned were made for a good consideration: that there
was no usurious interest included in said notes.

To 8th Plea,—that defendants did not pay the said plaintiff or satisfy
said promises and moneys specified in said plaintiff’s declaration men-
tioned.

To 9th Plea,—that the plaintiff, by a certain writing, in consideration
of' $20,000, did not release to the said defendants the said causes of action
in plaintiff’s declaration mentioned. '

To 10th Plea,—that the plaintiff is not indebted as in said plea alleged.

To 11th Plea,—that the only consideration of the said note in said
1st count mentioned is not unlawful and usurious interest, or other sums
which defendants have paid.

To 12th Plea,—that the note in said 4th, 5th, 6th and Tth counts
mentioned had not been paid, except usurious and unlawful interest, as
alleged.

To 13th Plea,—that said note in said 3d count mentioned was not as-
signed to A. H. Danforth & Co. by William H. Thompson after the same
became due, nor indorsed by the former to plaintiff after the same became
due: that defendants before the commencement of this suit did not pay
said note, by delivering to the payee and indorsers 700 dry hides which
they received as money, or otherwise.

To 14th Plea,—that plaintiff did not receive the notes in said 1st, 2d,
3d, 4th, 5th, 6th and 7th counts mentioned of A. H. Danforth & Co.
well knowing that they had received payment for the same, except
usurious interest that said Danforth & Co. were claiming of said
defendants: that said indorsement was not made for the sole purpose of
collection, thereby attempting to collect usurious interest.

To 15th Plea,— that before the commencement of this suit defendants
did not furnish to plaintiff 10,000 barrels of flour at $5 per barrel, or
1,000 sacks of shorts at $2 per sack, or 20,000 bushels of corn at 25 cents

per bushel.

Issue to the country was joined on all the replications.

tecord: ge 20— On the first day of the term the defendants below filed their petition

for a change of venue in these words:
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STATE oF ILLINOIS,) In the Circuit Court of Tazewell County aforcsaid,
Tazewers Counry, | to September Term, A. D. 1862.
ALMON G. DANFORTH, )

vS.
BENJAMIN E. MTLES, |
WELLS ANDREWS, Jr., und In Assumpsit.
JOHN A. ANDREWS, purtners,

trading under the nume and style of
ANDREWS, MiLes & Co.

Wells Andrews, jr., one of the defendants in the above entitled cause, being first duly sworn
according to law, on oath states that he fears that the defendants above named will not re-
ceive a fair trial in the Court in which the above action is pending (being the Tazewell
County Circuit Court), on account that the judge of said Court, the Hon. James Harriott,
is prejudiced against the defendants, so that the defendants can not expect a fair trial in
said Court. He therefore, by way of petition, prays that the Court may award a change of
venue in said cause to some County and Court where the causes complained of do not exist.
He further states that he makes this petition and application by and with the consent of all
the defendants in said cause. He makes this application at the first time of this Court
that the application could be made. WELLS ANDREWS, Jr.

Subscribed and sworn to before me this 1st day of September, 1862.

GEO. H. HARLOW, Clerk,
Per A. P. Grisworp, Deputy.

The bill cf exceptions, filed September 3d, 1862, Record, pages 26, 27
and 28, shows that on the hearing of the motion for a change of venue
it appeared that said motion and petition was filed in the afternoon of
the first day of the term; and David Kyes, attorney for defendants, at
the time of filing said motion and petition, observed to Roberts, plaint-
iff’s attorney, that defendants expected to take a change of venue, and
that he had filed pleas in said cause, and also a motion and petition for a
change of venue, without mentioning said fact as notice: and the motion
for change of venue was taken up and heard on the morning of the sec-
ond day of the Term. And plaintiff objected to granting the motion,
because no notice was given, and no consent of all the defendants shown.
The Court overruled said motion, and refused to change the venue, to
which the defendants objected and excepted.

See Record, pages 25, 26 and 27.

At the September Term, 1862, the cause was continued on the appli-
cation of the defendants. At the February Term, 1863, the defendants
made a motion to continue the cause, upon the following affidavit,
to wit:

StAaTE oF ILLINOIS, y In the Circuit Court of Tazewell County,
TAZEWELL COUNTY,} 3 February Term, A. D. 1563.
ALMON G. DANFORTH,

vs.
BENJAMIN E. MILES, t Motion to continue this cause.
WELLS ANDREWS, Jr., and
JOHN A. ANDREWS.

Wells Andrews, jr., being first duly sworn, on oath states that the defendants can not
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safely proceed to trial at this Term of this Court without the testimony of' Chester An-
drews and I'rank Lawson, both of whom are residents of Tazewell County, but now and
for the twelve months last past have been in the military service of the United States, and
both are now somewhere in the state of Mississippi, Tennessee, or Alubama. He further
states that the suit is brought by the plaintiff to recover the amount of several promissory
uotes set out in plaintiff’s declaration, and that all of the notes de
declaration were assigned to the plaintiff, as deponent is informed a
D:m'forth & Co., just before the commencement of this suit. He further states that the
dealings between the defendants and said A. H. Danforth & Co. for the past eight years
have been large, and exceed in amount the sum of ninety thousand dollars. That on the
22d day of April, 1854, said A. H. Danforth & Co. sold to the defendants in this suit,
Daniel L Miles, and Paul N. Rupert, a stock of goods, at and for the price and sum of’
$14,215.35, in payment of which said Miles, Paul N. Rupert and these defendants exe-
cuted their three promissory notes of that date to said A. H Danforth & Co., each for
$4,738.45,— one at 6 months, vne at 12 months, and one at 18 months,—all bearing in-
terest at 10 per cent.: no other consideration was paid or received for said three notes.
Deponent further states that the deposition of Paul N. Rupert, on file, shows the foregoing
statement as to the sale of the goods and the giving of said notes to be truc. Depo-
nent further states that between the time said three notes were given and the 22d April,
1856, the makers of said three notes made sundry payments thereon, amounting to a large
sum of money, the precise sum deponent can not now state; and that on said 22d April,
1856, the defendants, Daniel L. Miles, and Paul N. Rupert, and said A. H. Danforth &
Co., figured up the amount of said three notes, and added interest on the said three notes
at the rate of 10 per cent. per annum on all then remaining unpaid, and upon all the re-
mainder until the time payments were made, and deducted therefrom the amount paid on
said notes; and three new notes were executed for the balance by the defendants and Dan-

iel L. Miles,— one for $500, and two for $5,000 each,— all payable to said A. H. Danforth &

Co., at one day, and all bearing interest at 10 per cent. per annum. These defendants ex-

peet to prove by said Chester Andrews that said original three notes were taken up as

stated, and that three new notes were given for balance of old notes and interest, after de- -
ducting payments, and that included in the three new notes exccuted by the defendants

and said Daniel L. Miles there was included over nine hundred dollars of unlawful and
usurious interest. He further states that he expects to prove by said Chester Andrews
that between the said 22d April, 1856, and the 22d Novewber, 1857, the defendants and
said Miles made large payments on said three notes, dated April 22d, 1856, and on said
22d November, 1857, the defendants, Daniel L. Miles and said A. H. Danforth & Co.
figured up the amount of said three last notes, and added interest thereto on all remuining
unpaid, and on all the balance until payments were wade, and deducted payments actually
made; and the defendants for the balance executed to said A. H. Danforth & Co. the notes
described and set forth in the 4th, 5th, 6th and 7th counts in plaintiff's declaration, and
two other notes,— one for $1,000, and one for $328.18, both of which last notes the de-
fendants have fully paid to said A. H. Danforth & Co., and cancelled the same. He also
expects to prove by said Chester Andrews that no other or further consideration was paid
or received for said last mentioned notes, and that the further sum of eight hundred and

scribed in plaintiff’s
nd believes, by A. H.

. four dollars of unlawful and usurious interest was included in said notes so executed by

the defendants on said 22d November, 1857, making in all the sum of $1,704 of usurious
and unlawful interest included in and forming part of the notes so exccuted November
22d, 1857. He further states that these defendants have at various times had other deal-
ings with said A. H. Danforth & Co., and have paid them large sums of money, drafts, ete.,
that these defendants intended to apply on the claims said A. H. Danforth & Co. held
against them. DBut just before the commencement of this suit A. H. Danforth & Co. as-
signed the notes in suit to plaintiff, the effect of which is to embarrass the defendants in
making their defense. He further states that the plaintiff is a son of one of said firm of

1
'
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A. H. Danforth & Co., and a nephew of the other, and was acting as clerk and cashier of
said firm during the principal part of the time the dealings between defendants and said
A. H. Danforth & Co. were going on. Deponent further states that said A. H. Danforth
& Co. have also commenced suit against these defendants in this Court, which is now pend-
ing herein, to recover for a bank account against the defendants, He further states that
this deponent has filed his affidavit in said cause for a continuance, in which deponent sets
out a statement of payments, credits, ete., and showing that these defendants have over
Jpaid said account of A. H. Danforth & Co. some G to 8,0008, which ought to be credited
and allowed to defendants in this suit: he makes said afidavit a part of this application
the same as if here inserted at length. He expects to prove the same facts in this cause by
the said Chester Andrews and Frank Lawson as stated in said affidavit; and defendants
have no other witnesses by which to prove the same facts known to deponent. He further
states that he also expects to prove by said Chester Andrews that all said notes in plaintifl’s
declaration mentioned were assigned to plaintiff after they became due. He further states
that he at the lust term fully believed he could prove by said Paul N. Rupert all the facts
in relation to the lifting and giving the notes as herein before stated ; but said Rupert ov
being examined could only state as to the notes given for said goods. He further states
that he has other witnesses to prove some other and additional payments aund credits on the
notes in this suit, but. he knows of no witness by whom the defendants can prove the same
facts as he expects to prove by said Chester Andrews and Frank Lawson. He further
states that he believes there will be a controversy about the fucts in the case, and it will be
indispensably necessary for the defendants to have the testimony of said Chester Andrews
and said Lawson. or defendants will he oreatly ininwes
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The following is the affidavit referred to in the foregoing affidavit.

StATE oF [LLINOTS, In the Circuit Court of Tazewell County,
TazewerLn Counry, : Fehruary Term, 1863.

ASA H. DANFORTH anp '

GEORGE W. DANFORTH,

BENJAMIN E. MILES, ¢ 1% dssumpsit.
WELLS ANDREWS, jr.,
AND JOHN A. ANDREWS.

Wells Andrews, jr., one of the defendants in the above
cutitled cause, being first duly sworn, on oath states that the defendants ean not safely pro-
ceed to trial in the above cause at the present term of this court, on agcount of the absence
of Frank Lawson and Chestep Andrews, both of whom are residents of Tazewell county,
and both of whom are material and important witnesses on the part of these defendants,
e further states that this action is brought by the plaintiffs to recover for money loaned,
paid, ete., and to recover for rent of certain premises, and for greater certainty this defend-
ant, as showing the cause of action only, refers to the plaintiffs’ declaration on file.

Deponeut further states that these defendants have fully paid to the plaintiffs, between
the 22d day of June, 1857, and the commencement of this suit, all the mouney, items, arti-
cles, drafts, checks, ete., mentioned in the account hereta annexed, marked A, and amount-
ing to the sum of 73,626.68 dollars, and at the times, and in the amounts, and in the way
and manner, set forth in said account, which account is annexed lereto and made part of
this application and affidavit; and said account is in all respects true and correct.

Depouent further states that, in addition to said sum of 73,626.68 dollars mentioned and
set forth in said account hereto annexed, the defendants have also delivered to said plain-
tiffs drafts on 8. S. Guthrie, of Buffalo, N. York, amounting to the further sum of 15,054.64
dollars, which drafts are more particularly set forth in the account filed herewith marked
B, and which account is true and correet, and shows the date and amount of each draft, all
of which drafts were fully and promptly paid by said Guthrie; and these defendants fully
paid said Guthrie for the same, and these defendants are entitled to and should be credited
with the full amount of said drafts on any claim the plaintiffs may have against these de-
fendants.

Deponent further states that, in addition to the above two amounts, said two amounts
being $88,681.32 cents, these defendants have still other claims and demands against said
plaintiffs, which ought to be allowed to these defendants on any amount proved by the
phuintiffs. He further states that said other claims and demands are as follows, for storage,
goods, mill account, etc., amounting to some four hundred dollars.

Deponent further states that the accounts and demands of the defendants against the
plaintiffs exceed by some six to eight thousand dollars the Just claim of plaintiffs against the
defendants, if' these defendants are credited with payments they have actually made, and
credited with their just credits.

Deponent further states that he expects to prove by said Chester Andrews and Frank
Lawson that they, and each of' them, acted as clerks for the defendants, at the store of the
defendants in Washington, Tazewell county, for a long space of time; that said Chester
Andrews acted as clerk for these defendants about two years, commencing about the first of
Juune, 1857, and that said Frank Lawson acted as clerk for these defendants some three
months in the fall of 1861, and whilé the clerk of these defendants Kli Heiple was absent,

He further states that these defendants can prove by said Frank Lawson and Chester
Andrews that these defendants paid all the moneys and delivered to plaintiffs all the drafts,
property, ctc., shown in the accounts hereto annexed, up to about the first of May, 1859,
and for the period of three months in the fall of 1861, and these defendants expect to
prove all the items of said account true and correct during the times above wmentioned.
These defendunts expect to prove by Heiple that said accounts herewith filed are true and



Record, page 38.

Record, page 39.

[10]

correct from and after May 1, 1859, except during the three months of his absence, in the
fall of 1861 : they also expect to prove the delivery of the principal part of the drafts set
forth in account marked B, by the deposition of said S. S. Guthrie, on file. He further
expects that there will be some conflict in the testimony of the parties, and that it will be
indispensably necessary for these defendants to have the testimony of said Frank Lawson
and Chester Andrews on the trial of this cause. He further states that there is no other
wi'bnesses by which the defendants can prove the same -facts as they expect to prove by
said Lawson and Andrews. HHe farther states that said Chester Andrews is now and for
the twelve months past has been a soldier in the 47th Regiment Illinois Volunteers, and
since the last term of this court he has been moving with his company and regiment {rom
place to plage in the line of his duty, in the states of* Mississippi, Alabama, and Tennes-
see : that said Andrews has not been in this state since the last term of this court. He
further states that the said Frank Lawson is also a volunteer in the military service of the
United States, and has been absent from the State of Illinois since the last term of this
court, and has during said last mentioned tiwe been in active service as a member of the
8th Regiment Illinois Volunteers, and moved from place to place with his regiment, in the
states of Tennessee, Mississippi, and Alabama, as depanent is informed and believes. He
further states that these defendants caused a summons to issue in this cause in the first
part of December, 1862, to the Sheriff of Tazewell county, for said Frank Lawson and
Chester Andrews; but said sheriff has not been able to find said witnesses, as deponent
verily believes. He further states that these defendants caused a potestatem comnission to
issue in this cause out of and under the seal of this court, directed to Capt. Joseph B.
Miles (a captain in the 47th Regiment Illinois Volunteers), commissioner to take the
depositions of said Frank Lawson and Chester Andrews in this cause, upon interrogatories
duly filed, which commission was issued on or about the 3d day of December, 1862, which
was forwarded to him, the said commissioner, at once by mail ; but said commissioner has
not as yet been able ta take said depositions, or either of them, and has not taken and re-
turned the same ta this court. He further states that said commission was procured,
issued and forwarded in good faith, bona fide, as soon as these defendants found out where
to forward the same. That said commission and interrogatories were forwarded by mail on
the 5th day of December, 1862, to said commissioner at Corinth, Mississippi, where said
commissioner and said witnesses were at that time, as he verily believes. He further states
that, owing to the disturbed condition of affairs in that neighborhood, said commissioner has
been unable to take and return said commission and depositions. He states expressly and
positively that these defendants know of no other reliable person to take said depositions.
That said commission was procured and forwarded as soon as these defendants learned tue
whereabouts of said Frank Lawson and Chester Andrews, and were forwarded without
delay. He further states that he fully expects to procure the depositions of said witnesses,
Lawson and Andrews, by the next term of this court; that this application is not made
for delay, but that justice may be done. He therefore prays that this cause may be con-
tinued until the next term of this court.
WELLS ANDREWS, Jr.
Subscribed and sworn to before me this 3d day of February, 1863.
GEQ. H. HARLQW, Clerk.
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Account marked “ A” referred to and made part of Wells Andrews’ affi-
davit.
A. H. Danrortn & Co. in account with ANpRrEWS, MiLes & Co.
1857. 5
Jume 22, To Cash 200.00 | July® 1, To Cash 400.00
July 8, ¢« do. 240 50 10, * do. 806.22
GO Gy, 54.00 15, ¢« do. 100.00
10, « do. 150.00 20, « do. 150.00
WGl 38.00 22, ¢ do. 130.00
14, « do. 135.00 24, « do. 135.00
SR b 400.00 26, “ do. 250.00
15, « do. 539.69 31, « do. 100.00
16, « do. 62.00 August 7, “ do. 100.00
18, ¢« do. 100.00 11, « do. 200.00
23, « do. 87.00 12, « do. 140.00
24t d o 26.00 13, « do. 120.00
“ « do. 75.00  [|iecord, page 42.
25, « do. 93.00 August 16, “ do. - 300.00
30, « do. 191.50 ' 17, « do. 195.00
August 3, « do. 34.00 21, « do. 111.00
(e d o) 36.00 25, “ do. 376.00
8, “ do. 76.00 27, « do. 115.00
12, ¢« do. 130.00 30, ¢« do. 300.00
15, « do. 54.00 Sept. 30,  Cy.draft Chicago 348.25
(e do. 325.00 Oct. 13, ¢ Cash 1150.00
20, « do. 26.00 14, « do. 1750.00
29, « do. 41.00 15, ¢« do. 145.00
Sept. 1, “ Draft Munn, Gill 16, “ do. 250.00
& Co. 500.00 29,0 « do. 100.00
Oct. 6, ¢« Cash 103.00 25, ¢« do. 400.00
8, ¢« do. 176.1+ 27, « do. 166.00
27, « do. 356 00 30, “ do. 1700.00
Nov. Zyatado: 256.00 || Nov. 1, ¢« Cy. check Pekin
11, * do. 112.00 || Bank 150.00
17, « do. 20.50 |l 4, ¢« Cash 25.00
Dee. 5, * Draft on Harlan 9 e d o 1000.00
& Hull 476.41 18, « do. 1000.00
22, ¢ Cash 120.00 22, « N.Y. dftand ex.
30, « do. 500.00 and cy. 1470.00
5 2 « as
JZ:ILI?;S 13, ¢ Difference on certif- Dec é’ « (()lth ?—)8388
icate of deposit .78 10 et 500.00
¢« Peter Cannon 1.50 14’ B Gl 550.00
15, ¢« Drafton Powell&Co. 84.H8 18, «  Draft on St. Louis 1000.00
“ « Cash 496.00 23, « Cash 400.00
To & 100, 500.00 31, “ do. 540.00
12, “« do. 500.00 1859. 2
23, “ Draft Powell & Co. 336.30 Jany 1, « do. 4.00
%« Cash 999.00 12, « do. 500.00
295t d o 226 00 13, « do. 300.00
30, ¢« do. 145 00 17, ¢« do. 150.00
Feb. W do. 383.68 Record, page 43.
9, « do. 695.00 Jany 27, ¢ do. 100.00
16, « do. 26 64 29 N do; 51.50
25, « do. 160.00 Feb. 8, « do. 150.00
March 2, ¢« do. 128.00 22, “ Draft on Chicago 109.95
3, ¢ do. 113.00 26, ¢ Check and cash  250.00
11, « do. 120.00 28, ¢« Cash 100.00
April 7, ¢ Sight draft Powell March 2, « do. 50.00
& Co., St. Louis 600.00 1, ¢« (omitted) Cash 50.00
June 9, « Cash 300.00 4, ¢ Cash 175.00
24, « do. 200.00 5, « do. 60.00
26, *« do. 300.00 11, ¢« do. 100.00
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1859,
March 15,

April

May 21,

June
May

June

July

Sept.

27,
13
{3

15,
{3

October13,
15,
8,
19,
19,
29,
28,
21,
113

Nov.

Dec. 6,

[12]

2 Miles &

To Cash 100.00 Dee. 23, To Dn;f\';r(i):hihks & s
o 1000 29, « Cash 500.00
« do. 175.00 = :

1860.
‘¢ (omitted) Cash  1000.00 Jan. 7, ¢« do 500.00
¢« QCash 740.00 O d o 500.00

¢« do. 130.00 25, ¢« do. 670.00
“  do. 100.00 Feb. 9, « do. 400.00
‘: do. 100.00 March 8, ¢ Drafton Chicago 100.00
¢ do. 100.00 April 21, ¢« Cash 100.00
« do. 181.25 May 1, « do. 80.00
“ do. 60.00 2, ‘ Draft King Broth-

“ do. 70.00 ers & Co. 684.42
“ do. 140.00 2, “ do. do. 523.09
“ do. 100.00 3, “ Premium on drafts 3.00
“ do. 100.00 « « Dft. K.B.& Co. 652.53
“ do 100.00 4, ¢« (Cash and check  800.00
“ do. 100.00 17, « Dft. K.B.& Co. 812.16
“« do 70.00 26, « do. do.  448.28
“ do. §55.00 ¢« « Premium 3.15
“ do. 50.00 June 1, « Dft. K.B.& Co. 498.27
“  do. 60.00 “ « Premium 1.25
“ do 50.00 5, ¢ Cash 80.00
“ do 125.00 20, ¢« do. 230.00
« do. 40.00 11, « DftK.B.&Co.& ex. 268.29
“ do. 68.50 23, ¢ Cash 55.00
<l dos 50.00 27, « do. 50.00
“ do. 100.00 [[Record, pago 46.

“ do. 180.00 June 29, « do. 150.00
“ do. 85.00 July 3, « do. 150.00
¢« do. 163.00 28, « do. 100.00
“ do. 90.00 “ ¢« Draft on New York 957.39
“ do. 100.00 ¢« ¢« Premium on do. 4.79
R dot 100 00 7, “ Cash 142.00
« do. 50.00 11, « do. 1077.50
“ do. 100.00 14, « do. 40.00
“ do. 50.00 August 18, ¢« do. 237.73
“ do. 103.00 Gy e Gl 277.50
“ Dft. Miles& Wright 20, ¢« do. 452.41.

Chicago 300.00 23, « do. 481.56

St do e do; 56.03 ¢« Storage 14.65
¢« David Kern 78.65 29, ¢ Dft on St. Louis 300.00
¢« ¢ Hobbs&Oliphant200.00 4, « « Miles, Wright &

A Chicago 100.00 Sherman 290.80
¢ Cash 100.00 8, «“ DftonN.Y.&ex. 984.03
“ do. 60.00 )y W do. 234.97
“ do. 38.00 15, « « Miles, Wright &

‘ Dft on Chicago  300.00 Sherman 214.61
£ do. 50.00 17, ¢« Cash 56.00
£ do. 101.94 Sept. 1, « DitonN.Y.&ex. 98.91
£ do. 98.00 11, ¢« Cash 514.21
s do. 240.00 W Gl 300.00
¢ Draft on Chicago 300.00 12, « do. 275.00
« Coll. of Wilson & 13, “ do. 125.00

Vesey 20.00 14, <« do. 365.00
¢« Cash 310.00 18, « do. 50.00
¢ Coll. of Wilson 78.72 19, ¢« Dft on Toledo 114.76
¢« Cash 90.00 « ¢ QCash 122.47
¢ Dft. on Miles & 22, ¢« do. 100.00
Wright 500.00 26, “ do. 850.00
¢ Cash 500.00 28, ¢« do. 75.00
G 500.00 Oct. 5, ¢« do. 85.00
“ do. 100.00 Record, page 47.
“ do. 1000.00 Oct. 13, ¢ Dfton H.Roop - 62.01
S C do. 250.00
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- A ¢
QOct. 13, To Cash 48.70
20, ¢« do. 109.00
20, “ Dft on Buffalo 896.05
Nov. 2, ¢« QCy.dft. 250.00
G L do. 264.30
8, ¢ Dfton Roop 299.00
‘ L) ee do. 299.00
Dec 12, ¢ Premium on drafts 4.05
19, ¢« Currency check and
premium drafts 565.00
21, ¢ Cash 400.00
Jnll?y(.n' 8, ¢ Dft.on N.Y. and
premium 230.35
March 6, ¢ Dft.onNewOrleans
(shipments) . 862.21
¢ ¢ Premium on same 17.60
8, “ Remittance A. H.
Henkle& Co &ex. 416.23
12, « Dft.G. W. & Co.,
St. Louis 443.90
16, ¢« Cash 165.00
“ « Dfts.and ex. 523.37
26, do. 684.92
28, « Cash 381.00
April 1, ¢ Coll. of Henkle & Co. 8.07
6, ¢ Cash 112.95
13, « do. 256.37
20, ¢ Dft. on Buffalo 274.18
20, ¢ do. on New York 275.00
May 3, “ 19, on Buffalo 1000 00
3, *“ Premium on do. 70.00
¢« « Check on Peoria 50.00
« « Dft. Walbridge&Co 152.60
“ ¢« Premium on do. 10.64
April 23, ¢ Premium of N.Y.
drafts 2475
Record. page 48. 23, ¢« Premium on Buffulo 21.92
May 3, ¢ QCash 18.00
- 4, & do. 20.00
11, « do. 500.00
13, ¢ do. 50.00
20, «“ do 100.92

Record, page 49,

May 23,
13
16,
21,
June 1,
5,
19,
29,
July 38
81
26,
Sept. 3,
9,
Oct. 1,
Sept. 30,
14,
Oct. 8,
12,
23,
Nov. 30,
18GO.
Nov. 3,
1861.
May 23,
June 31,

v

Dft.on N.Y. 835.01
Premium 50.10
Cash 29.00
do. 30.17
Dfts. H. D. Wal-

bridge & Co. 967.04
Dfts. Brown, Wal-

bridge & Co. 400.00
Dfts. Buffalo 175.00
Peter Fifer 10.00
Dft. H. D. Wal-

bridge & Co. 186.21
Brown, Walbridge

& Co. 100.00
Coin 25.00
Cash 23.00
Dft. on Walbridge

& Co. 300.00

Two checks (eoin) 204.00
Dfts. Brown, Wal-

bridge & Co. 100.00

Smith’s dft. on

Dowds 12.19

School order Dist.

No. 5 31.44

Cash 7.00

Dft. Brown, Wal-

bridge & Co. 100.00

Dft. H. D. Wal-

bridge & Co. 64.64

Dft. Brown, Wal-

bridge & Co. 200.00

Oats to Williard

& Co. 149.50
§73516.41

Omitted cash 65.00

do. dft. on

N.Y. & prem. 32.42

Omitted eash 12.85
$72626.68

Account marked “B” referred to in Wells Andrews’ affidavit.

A. H. Danrorra & Co. in account with ANDREWS, MiLEs & Co.

1860.

August 4,
Sept. 14,

26,
Oct. 12,

18,

",

30,
Nov 9,
Qct. 31,
Nov. 22,
Dec. 19,
1861
Jany. 28,
Feb. 8,

To IMt. on Guthrie & ex. 1503.75

cl

do. 300.00
do. 600.00
do. 400.00
do. 400.00
do. 62.72
do. 400.00
do. 132.19
do. 500.00
do. 300.00
do. 184.13
do. 21.32
do. 300.00
do. 219.45

- March 16,

[

April 20,

May 3,
June 17,
July 15,
June 4,
Aug. 19,

26,
Sept. 3,

10,

Record, page 50.

Sept. 12,

23,

To Dft, on Guthrie & ex, 160.27

““

(lO. Dec. 12, 60, 8163

do. 340.00
do. 274.18
do. 1000.00
do. 150.00
do. 400.00
do. 175.00
do. 500.00
do. 500.00
do. 300.00
do. 300.00
do. 300.00
do. 600.00
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Oct. 1, To Dft, on Guthrie & ¢x., 300.00 Nov. 18, To Dft. on Guthric & ¢x. 750.00
o 13

8, do. 600.00 28, do. 500.00
gy A0 do. 300.00 Dee. 6, « do. 300.00
23, « do. 800.00 1862. :
31, « dg. 400.00 April 23, « do. 500.00
Nov. 4, « do. 300.00
9, « do. 400.00 $15054.64

Thereupon the plaintiff, under objection of the defendants, read in
evidence the affidavit of said Wells Andrews, jr., filed at the last term
of this court, in words and figures following :

STATE oF ILLINOIS, In the Circuit Court of Tazewell County,
TazeweLL Counry, } September Term, 1862.
ALMON G. DANIFORTH, )
vs.

BENJAMIN E. MILES, L Motion for continuance.
WELLS ANDREWS, sr., and
JOHN A. ANDREWS. J

) Wells Andrews, jr., being first duly sworn, on oath
states that he is one of' the defendants above named, and that Paul N. Rupert and Eli
Heiple are material and important witnesses on the part of the defendants in this cause,
and without whose testimony they can not safely proceed to trial at the present term of this
court. He further states that the defendants on the trial of this cause expect to prove by
said Paul N. Rupert that on or about the 22d day of April, 1854, the defendants and Dan-
iel L. Miles and said Paul N. Rupert purchased a stock of goods of A. H. Danforth &
Co., and said purchasers executed three notes to said A. H. Danforth & Co., in payment
therefor, as follows,— one note due at 6 months, one at 12 months, and one at 18 months —
each note for $4,738.45, amounting in all to the sum of $14,215.35, and cach and all of
said notes were payable with interest at the rate of 10 per cent. per annum; and that no
other consideration was given by said A. H. Danforth & Co., or received by the makers of
said notes, than said stock of goods. The defendants further expect to prove by said Paul
N. Rupert that between the time said notes were given and the 22d day of April, 1856,
the makers of said notes paid to said A. H. Danforth & Co. a large awount on said notes,
but the precise amount deponent can not state exactly. He further states that the defend-
ants expect to prove by said Paul N. Rupert that on said 22d day of April, 1856, the ma-
kers of said notes and said A. H. Danforth & Co. figured up the amount of said notes and
added interest thereon at the rate of 10 per cent. per'annum ou all then remaining unpaid,
and upon ali the remainder until the time payments were made thereon, and deducted
therefrom the amount paid on said notes; and three new notes were given for the balance
by the defendants and Daniel L. Miles. He further expects to prove by said Rupert that
the sum of nine hundred dollars, at least, of usurious and unlawful interest was added in and
to the amount of said three notes, after deducting the payment, and the sume was included in
and formed a part of the three new notes, dated April 22, 1856. He further expects to
prove by said Eli Heiple, and by the said notes, that said three new notes were payable to
said A. H. Danforth & Co.; two of which were for $5,000 each, and the third for $500,
all payable at one day, and all bearing interest at the rate of 10 per cent. per annum. The
defendants further expect to prove by said Heiple that the makers of suid three last notes.
so executed by the defendants and said Miles, made large payments thereon, and that said
A. H. Dauforth & Co. charged interest on the whole sum of said notes until payments
were made, and interest on all the unpaid part, at the rate of 10 per cent. per annum, and
that on the 22d day of November, 1857, the notes described in plaintiff’s declaration, and
sued on in this cause, and set out in the 4th, dth, 6th and 7th counts, and two other notes,
were given for the balance unpaid of said notes, dated April 22d, 1856, and the interest
thereon at the rate of 10 per cent. per annum. He further states that the further sum of eight
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hundred and four dollars of unlawful and usurious interest was included in and made part
of the said notes executed by the defendants to the said A. H. Danforth & Co. at the time
the notes sued on and described in said 4th, 5th, 6th and Tth counts were executed, mak-
ing $1,704 of unlawful and usurious interest, which they expect to prove by said Heiple.
The defendants also expect to prove by said Heiple that the two other notes — one noto
for $1,000, and the note for $328.18, dated November 22, 1857 — have long since been
ﬁ{]ly paid by the defendants. He further states that he fully expects to prove by suid two
witnesses that seventeen hundred and four dollars of the principal of the notes sued on
and set out in the 4th, 5th, 6th and 7th counts is for unlawful aud usurious interest, and
that amount should be deducted from the face of the notes sued on, all which are set out
in said 4th, 5th, 6th and 7Tth counts (copies of which are filed with the declaration in this
cause), as of their date. He further states that he expects to prove by said Heiple that
the defendants have paid eight hundred dollars on said notes sued on, and that the de-
fendants have other just credits amounting to the sum of about $1,487.43, as follows :
goods, $249.13 ; storage on 2,400 bushels corn one year, $288; storage on pork, $63.20 ;
flour, $100; draft on Guthrie, $297.10; and one other draft on same for $500, whicl.
ought to be applied on some or all of the notes deseribed in plaintiff’s declaration. He
further states that the defendants expect to prove by said Heiple that the notes sued were
assigned and indorsed to the plaintiff after they became due, and that plaintiff took said
notes with notice of all matters herein before set forth. He further states that the de-
fendants have no other witnesses by whom they can prove the same facts. He states that
the declaration was filed in this cause on the 22d day of August, 1862, and that said Paul
N. Rupert resides somewhere in the south part of this state, and the defendants do not
know in which county he does reside in, and they could not therefore procure his attend-
ance (nor take his deposition) at this term of court, for want of time, and for the addi-
tional reason that they do not know where he lives. He further states that said Heiple is
a resident of Tazewell county, and left said county with his family some time in the fore
part of July, 1862, for Pennsylvania on a visit, and has not as yet returned, at least the
defendants have no knowledge of his return. He further states that the defendants fully
expect to procure the attendance of both said witnesses at the next term of this court, or

- they will procure the depositions of said witnesses by next term of this court if they can

not procure their attendance.
He further states that, in consequence of the shortness of the time and the unsettled

and disturbed condition of the country, and other causes, the defendants have not in other
respeots been able to prepare their case for trial as fully as its importance to them requires ;

that this application is not made for delay, but that justice may be done.
WELLS ANDREWS, Jsr.

Subsoribed and sworn to before me, September 3d, 1862.
JNO. GRIDLEY, Clerk County Court.
But the Court overruled the motion to continue, and the defendants
excepted. The defendants then filed their motion to consolidate this
cause with case No. 67, which motion is in the words and figures follow-
ing, to wit:
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,S"I‘A'I‘I-l ofF ILnniNors, % In the Circuit Court of Tazewell County,
TazeweLn County, 5 , February Term, 1863.
A. H. DANFORTH aAnp G. W. DANFOR/ 'H,
vs. :
WELLS ANDREWS, sr., BENJAMIN No. 67.

MILES anp JOHN A. ANDREWS.
ALMON G. DANFORTH,
WELLS ANDREWS, sx., BENJAMIN o108
MILES axp JOHN A. ANDREWS.
The defendants enter a motion to eonsoli-
date the above causes No. 67 and No. 68, for the reasons following ;

1. All the subject matter involved in the above suits constitute in fact but one cause of
action.

2. The notes sued on in No. 67, and which is the only cause of action in said suit, were
assigned by A. H. Danforth & Co. to the plaintiff just before the commencement of this
suit, and long after the said notes became duye. }

3. The account sued on in the case No. 68 accrued while said notes in No. 67 were held
and owned by said A. H. Danforth & Co., and the defendants made payments from time to
time on both, and in separate trials great injustice will be done to the defendants.

4. If the defendants are compelled to go into separate trials on the trial of 67, the
plaintiffs will insist that the credits, and payments, and offsets, of the defendants ought to
be applied on the account in 68, and when 67 is disposed of then the plaintiff in 68 will
probably dismiss it, and thus greatly injure the defendants; and these defendants claim
that as against the claims in both suits they have credits offsets and payments amounting
to more than any just claim of the plaintiffs in both. /

5. That A. H. Danforth and G. W. Danforth, the plaintiffs in 67, and Almon G. Dan-
forth, the plaintiff in 68, constitute and compose in fact the firm of A. H. Danforth & Co.

6. The bringing of two suits was designed to, and does in fact, embarrass the defendants
in making their defense.

7. There are a large number of witnesses in the case, and the maintenance of two suits
will be attended with additiopal expense, and trouble, and cost to the defendants.

8. Other reasons, ;

KYES & GROVE,
For Defendants.

The defendants to support their motion read in evidence the affidavits of lidwin F. Iish,
B. D. Smith, Thomas Birkett, and Wesley B. Harvey, and the affidavits of Wells Andrews,
jr., on motion to continue 67 and this cause, which said affidavits of said Edwin F. Fish,
R. D. Smith, Thomas Birkectt, Wesley B. Harvey, and Wells Andrews, jr., are in words and
figures following, to wit :

StATE OoF ILLINOIS, In the Circuit Court of
TazeweLn County, }ss. Tazewell County.
A. H. DANFORTH axp G. W. DANFORTH, )

VS.
WELLS ANDREWS, sr., BENJAMIN 67,

MILES, and JOHN A. ANDREWS.
ALMON G. DANFORTH,

vS. 8.
WELLS ANDREWS, Jsr., BENJAMIN 6 . h
MILES, anp JOHN A. ANDREWS. Motion to consolidate.

Edwin T. Fish, being sworn,
on oath says that the above named A. H. Danforth, G. W. Danforth (.plniut,-
iffs in 67), and Almon G. Danforth, plaintiff in 68, are now, and for a number of years
have resided in Washington, in Tazewell county, in Tllinois, and 'they have been engaged
in business as bankers in that town a number of years. He further states that said A. H.
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Dllflf'Ol‘tll, G. W. Danforth, and Almon G. Danforth, were during the same time apparently
acting as partners in the banking business in Washington, and managed a bank called the
Prairie State Bank at that town. He further states that said Almon G. Danforth on more
;hm;\'onebocc'usiou informed deponent that he was a partner of A. H. Danforth & Co. in the
i e e R A R
the members of said firm, on which d th " “.hwh s patphntad by
: 5 cur he names of said A. H. Danforth, G. W Dan-
forth, and Almon G. Danforth, were printed and set forth as constituting the owners of the
Prairie State Bank. Deponent further states that deponent has also lived in Washington
for a number of years, but was absent at times; and deponent has for a number of years
always understood that said three constituted and composed said firm. He further states
that he has acted as clerk for the defendants and has been on good terms with the Dan-
forths, and deponent has considerable knowledge about the claims and matters in contro-
versy in said suits; and deponent believes that payments made by defendants to said Dan-
forths were made and were to apply on their indebtedness to said firm. Deponent further
states that the defendants have claims to large amount against said firm, and in the best
judgment of deponent great injury may be done to defendants if compelled to make sepa-
rate defenses. EDWIN T. FISH.
Subseribed and sworn to before me this 6th day of February, A. D. 1863.
GEO. H. HARLOW, Clerk.

Thomas Birkett, being sworn, on ocath says that he resides at Washington, Tazewell
County, Illinois, and has for some twelve years; and during the same time deponent has
been engaged in the business of making and manufacturing carriages, wagous, ete., at that
place. He further states that he is well acquainted with said A. H. Danforth and G. W.
Danforth, plaintiffs (in 67) and Almon G. Danforth, plaintiff in 68; all of said Danforths
have resided and done business in said Washington for a number of years, and deponent
always understood that the three Danforths above named constituted and composed the
firm of A. H. Danforth & Co. in the banking business, loaning money, ete. He further
states that about four years ago deponent went to the place of business of said A. H.
Danforth & Co. to get them to accept a draft, which they done, and at the same time said
Almon G. handed to deponent a printed card, on which it was printed, and appeaved to
the best of deponent’s recollection, that said A. H. Danforth, G. W. Danforth, and Almou
G. Danforth, composed or constituted the firm of A. H. Danforth & Co. He further states
that he always understood and believed that said three Danforths owned and controlled the
bank called the Prairie State Bank at Washington. Deponent further states that he done
considerable business with said firm ; paid them money and borrowed moncy of them from
time to time ; and said Almon G. appeared to be the managing man of the concern, and in
conversation frequently said, in speaking of business, that we could aceept a draft or trans-
act business, referring to himself as being one of the firm.

THOS. BIRKETT.

Subscribed and sworn to before me this 6th day of February, 1863.

GEO. H. HARLOW, Clerk.
Per A. P. GrisworLp, Deputy.

R. D. Smith, being sworn, on oath says he has lived at Washington und has been ac-
quainted with A. H. Danforth, Geo. W. Danforth, and Almon G. Danforth, for near three
years. He further states that he always supposed said three were partners in the banking
business, and it is the impression of depouent that A. H. Danforth a year ago last sum-
mer told depouent that Almon G. had an interest in the bank, meaning the Prairie State
Bank at Washington. R. D. SMITH.

Subseribed and sworn to before me this 12th day of February, A. D. 1863.

GEO. H. HARLOW, Clerk.



Record, page 67.

Record. page 83.

Rec rl, page 84.

[18]

STATE oF ILLINOIS, At the February Term, A. D. 1863, of the Circuit Court
TAZEWELL COUN’I‘Y,} of Tazewell County, State of Illinois.

Wesley B. Harvey, being first duly sworn, on his oath s:\y.s that he is a citizen of the
town of Washington in said Tazewell county, and that he has been acquainted with A. H.
Danforth, George W. Danforth, and Almon G- Danforth, for at least five years; and that
he done business with the firm of A. H. Danforth & Co. during the time that they were
carrying on the Prairie State Bank in the said town of Washiogton, and that during the
time that said Prairie State Bank was in operation said Almon G. Danforth was acting ax
cashier, and appeared to conduct the business; and that he, affiant, was in the habit of de-
positing money in said bank, and that at the time said bank broke, and at the time the banks
of Illinois suspended payment, being on or about the first day of May, A. D. 1861, he had
deposited in said Prairie State Bank about the sum of one hundred and sixty dollars; and
that soon after he heard that said bank had suspended he called at said bank for the pur-
pose of withdrawing his said deposits from said bank. Almon G. Danforth charged and
required this affiant to pay a discount of sowe fifteen per cent.on the said one hundred
and sixty dollars, which he did under protest. In a few days afterwards affiant called at
said Prairie State Bank and asked said Almon G. Danforth why he had exacted and re-
quired a larger discount of him than they were requiring of other persons who had money
deposited in said bank, affiant having been informed that they were charging other de-
positors a few cents less than they had taken from him. Affiant says that in answer to
said question said Almon G. Danforth said we had not then consulted together and deter-
wined on the amount that we would discount our depositors.

WESLEY B. HARVEY.

Sworn to and subscribed before me this 9th day of February, A. D. 1863.

[sEAL.] DAVID KYES, N. P.
SraTe oF ILniNoIs, 33 In the Circuit Court of Tazewell County,
TazeweLn County, { February Term, 1863.

ALMON G. DANFORTH, )
vS. |
BENJAMIN E. MILES, ¥ Motion to continue this cause.

WELLS ANDREWS, gr., and
JOUN A. ANDREWS, J

Wells Andrews, jr., being first duly sworn, on
oath states, that the defendants can not safely proceed to trial at this term of' this court
without the testimony ot Chester Andrews and Frank Lawson, both of whom are residents
of Tazewell County, but now and for the twelve months last past have been in the military
service of the United States, and both are now somewhere in the states of Mississippi,
Tennessee, or Alabama, t

He further states that the suit is brought by the plaintiff to recover the amount of sev-
eral promissory notes set out in plaintiff’s declaration, and that all of the notes described in
plaintif’s declaration were assigned to the plaintiff, as deponent is informed and believes,
by A. H. Danforth & Co. just before the commencement of this suit.

He further states that the dealings between the defendants and said A. H. Danforth &
Co., for the past eight years, have been large, and exceed in amount the sum of ninety
thousand dollars.

That on the 22d day of April, 1854, said A. H. Danforth & Co. sold to the defendants
in this suit, Daniel L. Miles, aud Paul N. Rupert, a stock of goods, at. and for the price
and sum of $1-4,215.85, in payment of which said Miles, and Paul N. Rupert, and these
defendants, executed their three promissory notes of that date, to said A. H. Danforth &
Co, each for $4,788.45— one at 6 months, one at 12 months, and one 18 months— all
bearing interest at 10 per cent. No other consideration was paid or received for said three
notes.
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Deponent further states that the deposition of Paul N. Rupert, on file, shows the fore-
going statement, as to the sale of the goods and the giving of said notes, to be true.

Deponent further states that between the time said three notes were given and the 22d day
of April, A.D. 1856, the makers of said three notes made sundry payments thereon, amount-
ing to a large sum of money, the precise sum the defendant can not now state ; and that on
sn‘id 22d day of April, A.D. 1856, the defendants, Daniel L. Miles, and Paul N Rupert, and
said A. H. Danforth & Co., figured up the amount of said three notes, and added interest
on the said three notes at the rate of 10 per cent. per annum, on all then remaining unpaid,
and upon all the remainder until the time payments were made, and deducted therefrom
the amount paid on said notes; and three new notes were execnted for the balance by the
defendants and Daniel L. Miles— one for §500, and two for 85,000 each — all payable to
said A. H. Danforth & Co. at one day, and all bearing interest av 10 per ¢ent. per annum.

These defendants expect to prove by said Chester Andrews that said original three
notes were taken up, as stated, and that three new notes were given for balance of old
notes and interest, after deducting payments, and that included in the three new notes
exccuted by the defendants and said Daniel L. Miles there was included over nine hundred
dollars of unlawful and usurious interest.

He further states that he expects to prove by said Chester Andrews, that between the
said 22d day of' April, 1876, and the 22d day of November, 1857, the defendants and said
Miles made large payments on said three notes dated April.22, 1856 ; and on said 22d day
of November, 1857, the defendants, Danicl L. Miles, and said A. H. Danforth & Co.,
figured up the amount of said three last notes, and added interest thereto on all remaining
uwpaid, and on all the balance until payments were made, and deducted payments actually
made; and the defendants for the balance executed to said A. H. Danforth & Co. the notes
described and set forth in the 4th, 5th, 6th and 7th counts in plaintiff’s declaration, and
two other notes— one for $1,000, and one for $328.18 — both of which last notes the de-
fendants have fully paid to said A. H. Danforth & Co., and cancelled the same.

He also expects to prove by said Chester Andrews, that no other or further consideration
was paid or veceived for said last mentioned notes, and that the further sum of cight
hundred and four dollars of unlawful and usurious interest was included in said notes so
executed by the defendants on said 22d day of Nov., 1857, making in all the sum of
$1,704 of usurious and unlawful interest, included in and forming part of the notes so
executed Nov. 22d, 1857.

He further states that these defendants have at various times had other dealings with
said A. H. Danforth & Co., and have paid them large sums of money, drafts, etc., that these
defendants intended to apply on the claims said A. H. Danforth & Co. held against them.
But just before the commencement of this suit said A. H. Danforth & Co. assigned the
notes in suit to the plaintiff, the effect of which is to embarrass the defendants in making
their defense.

He further states that the plaintiff is a son of one of' said firm of A. H. Danforth & Co.,
and a nephew of the other, and was acting as clerk and cashier of said firm during the
principal part of the time the dealings between the defendants and said A. H. Danforth &
Co. were going on.

Deponent further states that said A. H. Danforth & Co. have also commenced suit against
these defendants in this court, which is now pending herein, to recover for a bank account

agaiust these defendants.

He further states that this deponent has filed his aflidavit in said cause for a continuance,
in which deponent sets out a statement of payments, credits, etc., and showing that these
defendants have overpaid said account of A. H. Danforth & Co. some 6 to 80008, which
ought to be credited and allowed to defendants in thissuit. He makes said affidavit a part
of this application the same as if here inserted at length.

He expeets to prove the same facts in this cause by the said Chester Andrews and Frank
Lawson as stated in said affidavit, and defendants have no other witnesses by which to prove

the same facts, known to deponent.



Record, pago 87,

[ 20]

He further states that he also expects to prove by said Chester Andrews that all said
notes in plaintiff’s declaration mentioned were assigned to plaintiff after they became due.

He further states that he at the last term fully believed he could prove by said Paul N.
Rupert all the facts in relation to the lifting and giving the notes, as herein before stated ;
but said Rupert, on being examined, could only state as to the notes given for said goods.

He further states that he has other wituesses to prove some other and additional payments
and credits on the notes in this suit, but he knows of no witnesses by whom the de-
fendants can prove the same facts as he expects to prove by said Chester Andrews and Frank

- Lawson.

Record, page 88.
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He further states that he believes there will be a controversy about the facts in the case,
and it will be indispensably necessary for the defendants to have the testimony of said
Chester Andrews and said Lawson, or defendants will be greatly injured.

He further states that said Chester Andrews is now, and since this suit was commenced
was, a captain of a company in the 47th Regiment of Illinois Volunteers, and in the active
discharge of his duties as such; and that said Lawson, during the same period, was, and
still is, a soldier in the 8th Regiment of Iilinois Volunteers, and moving about from place to
place in the states of Mississippi, Tennessee and Alabamua. He further states that these defend-
ants caused a summons to issue in this cause in the first part of’ December, A.D. 1862, to the
sheriff of Tazewell county, for said Frank Lawson and Chester Andrews, but said sheriff
has not been able to find said witnesses, as defendant is informed and verily believes.

He further states that these defendants caused a potestatem commission to issue in this
cause, out of and under the seal of this court, directed to Captain Joseph B. Miles, a captain
in the Forty-seventh Regiment Illinois Volunteers, commissioner to take the deposition of
said Frank Lawson and Chester Andrews in this cause, upon interrogatories duly filed;
which commission was issued on or about the third day of December, A.D. 1862, which
was forwarded to him, the said commissioner, at once by mail; but said commissioner has
not as yet been able to take said depositions, or either of them, and has not taken and re-
turned the same to this court.

He further states that said commission was procured, issued and forwarded in good faith,
bona fide, as soon as these defendants found out where to forward the same; that said com-
mission and interrogatories were forwarded by mail to said commissioner, at Corinth, in the
State of Mississippi, where said commissioner and said witnesses were at that time, as he
verily believes. i

He further states that, owing to the disturbed condition of affairs in that neighborhood,
said commissioner has been unable to take and return said commission and depositions.

He states expressly and positively that these defendants know of no other reliable person
to take said depositions; that said commission was procured and furnished as soon as the
defendants learned the whereabouts of said Frank Lawson and Chester Andrews, and were
forwarded without delay.

He further fully expects to procure the depositions of said witnesses Lawson and Andrews .
by the next term of this court.

That this application is not made for delay, but that justice may be done. He prays,

therefore, that this cause may be coutinued.
' WELLS ANDREWS, Jr.

Subseribed and sworn to before me, this 8d day of February, A.D. 1863.
GEO. H. HARLOW, Clerk.

The affidavits of Wells Andrews, jr., read in evidence on the motion
to consolidate, and the account attached to the same, may be found in

record on pages from 67 to 89 inclusive, and appear in printed abstract
on pages 9, 10, 11, 12, 13, 14, 18, 19, 20.

The defendants also read in evidence in support of the motion the bill
of particulars in 67, and the notes and indorsements set out in this cause,
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which said bill of particulars in case 67 was filed February 12th, 1863,
and is in words and figures following, to wit

Messrs. Andrews, Miles & Co. To A, H. Danforth & Co,, Dr.
Dec. 5th, 1861.

To balance of account rendered as per pass-book of account current to
this date, (all checks and vouchers having been returned to said

Andrews, Miles, & Co.) $1,619.29
Dec. Gth, 1861. Cr.
By 15 days draft on S. 8. Guthrie, Buffalo, N. Y., for $300.00
Less discount and exchange 2.90 297.10
May 3d, 1862. By one day sight draft on S. S. Guthrie, ——
Buffalo, N. Y., dated May 3, 1862, 500.00 797.10
Balance, $822.19

Both of the above drafts were drawn by Miles, Andrews & Co.

Said notes and indorsements are in the words and figures following,
to wit:

$169.37. Washington, Tazewell County, Ill., Sept. 14th, 1861.
One day after date, we, the subscribers, of Washington, County of Tazewell, State of Il-
linois, promige to pay to-A. H. Danforth & Co., or order, at their office in . Washington,
one hundred and sixty-nine #7% dollars, for value received, with 10 per cent. interest.
ANDREWS, MILES & CO.
Indorsed : Pay ALMoN G. DANFORTH,
A, H, DANFORTH & CO.
8594.27. Washington, Tazewell County, Ill., 21 January, 1861.
One month after date, we, the subscribers, of Washington, County of Tazewell, State of
Illinois, promise to pay to A. H. Danforth & Co., or order, at their office in Washington,
five hundred and ninety-four %% dollars, for value received, with interest.
ANDREWS, MILES & CO.
Indorsed : Pay AnMoN G. DANFORTH,
A. H. DANFORTH & CO.

$700. Washington, Tll., July 14th, 1860.

On the first day of September next, we promise to pay to the order of William M.
Thompson seven hundred dollars, three hundred dollars to be paid in coin, value
received, with interest after maturity at 10 per cent. per annum.

ANDREWS, MILES & CO.

Indorsed : September 14, 1861. Interest paid on this note from September 1, 1860,
to September 1, 1861 — 870. _

Pay A. H. DanrorrE & Co.,

WILLTAM M. 1;1(; THOMPSON.

mark.
Attest, Tnos. TAYLOR.

Pay ALMoN G. DANFORTH,
A. H. DANFORTH & CO.
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$1,000.00. Washington, Ill., November 22d, 1857.
One day after date, we, jointly or severally, promise to pay to Asa H. Danforth & Co.,
or order, one thousand dollars, with interest from date, at the rate of 10 per cent. per an-
num, for value received.
Indorsed: Credit this note one year inter-} B. E. MILES,
est, up to Nov. 22, 1858. $100.00. WELLS ANDREWS, Jr.,
Feb. 22, 1860. Interest paid on this JOHN A. ANDREWS.
note from Nov. 22, 1858, to Nov. 22, 1859, $100.00.
Sept. 14, 1861. Interest paid on this nate from Nov. 22, 1859, to August 22, 1861,
$175.
Pay ArnMoN G. DANFORTH,
A. H. DANFORTH & CO.

$1,000.00. Washington, Ill., November 22d, 1857.

One day after date, we, jointly or severally, promise to pay to Asa H. Danforth & Co.,
or order, one thousand dollars, with interest from date, at the rate of 10 per cent. per an-
num, for value received.

Indorsed : Credit this note one year inter- B. E. MILES, !
est up to Nov. 22, 1858. 8100.00.} WELLS ANDREWS, Jr.,
Feb. 22, 1860. Interest paid on this note JOHN A. ANDREWS.

from Nov. 22, 1858, to Nov. 22, 1859, 100.00.
Sept. 14, 1861. Interest paid on this note from Nov. 22, 1859, to August 22, 1861,
$175.
Pay ArMoN G. DANFORTH,
A. H. DANFORTH & CO.

$2,000.00. Washington, Illinois, November 22d, 1857.

One day after date, we, jointly or severally, promise to pay to A. H. Danforth & Co., or
order, two thousand dollars, with interest from date, at the rate of 10 per cent. per annum,
for value received.

Indorsed : Credit this note one year interest B. E. MILES,
up to Nov. 22, 1858. 8200.00.} WELLS ANDREWS, Jr.,

Feb. 22, 1860. Interest paid on this note JOHN A. ANDREWS.
from Nov. 22, 1858, to Nov. 22, 1854, $200.00.
Sept. 14, 1861. Interest paid on this nate from Nov. 22, 1859, to August 22, 1861, $350.00.
Pay ALMoN G. DANFORTH,
A. H. DANFORTH & CO.

$2,000.00. Washington, Ill., November 22d, 1857.

One day after date, we, jointly or severally, promise to pay to A. H. Danforth & Co., or
order, two thousand dollars, with interest from date, at the rate of 10 per cent. per an-

num, for value received.

Indorsed : Credit this note one year interest) B. .. MILES,
up to Nov. 22, 1858. $200.00. WELLS ANDREWS, Jr.,
Feb. 22, 1860. Interest paid on this nol:ej JOHN A. ANDREWS.

from Nov. 22, 1858, to Nov. 22, 1859, $200.00.
Sept. 14, 1861. Interest paid on this note from Nov. 22, 1859, to August 22, 1861, $350.00.
Pay ALMoN G. DANFORTH,
A. H. DANFORTH & CO.

The plaintiff, in opposition to said motion, then read in evidence the
affidavits of Thomas Taylor and Almon G. Danforth, which said affi-

davits are in the words and figures following, to wit:
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STATE oF ILLINOIS, In the Tazewell County Circuit Court,
TazewELL CoUNTyY, February Term, A. D. 1863.

A. H. DANFORTH & CO.,
vs.
ANDREWS, MILES & CO. %

Thomas Taylor, being duly sworn according to law, de-
pose and say, that he went into the employ as book-keeper of A. H. Danforth & Co., the
plaintiffs in the above entitled cause, oa or about December 1, 1858, and continued in that
capacity until December 21, 1861, and that the parties composing the said firm of A. H.
Danforth & Co. were Asa H. Danforth and Geo. W. Danforth. Deponent further saith
that Almon G. Danforth, during said time, acted in the capacity of cashier for said A. H.
Danforth & Co., for a salary, and that said Almon G. Danforth had ne capital invested in
the business of said A. H. Danforth & Co., and was not a partner in said firm; and further
deponent saith not

THOMAS TAYLOR.
Subseribed and sworn to before me this 12th day of February, A. D. 1863.

GEO. H. HARLOW, Clerk.

StATE OF ILLINOTS, In Circuit Court,
TazEwELL CouUNTY, February Term, A. D. 1863.

ALMON G. DANFORTH,
vS.
ANDREWS, MILES & CO. )§

Almon G. Danforth, being duly sworn according to law,
depose and say, that he is the plaintiff in the above entitled cause, and that he was at the
time of the commencement of the above suit, and still is, the sole owner in his own indi-
vidual right, of the notes upon which the above suit was brought, and that he will be en-
titled to the proceeds of said notes, when collected, in his own individual right. And this
depouent further saith that he has no interest whatever in the suit brought by A. H. Dun-
forth & Co. against Andrews, Miles & Co ; and further deponent saith not.

ALMON G. DANFORTII.
Subseribed and sworn to before me this 12th day of February, A. D. 1863.

GEO. H. HARLOW, Clerk.

But the court overruled the motion, and refused to consolidate the
causes 67 and 68; to which decision of the court in overruling said mo-
tion, and in refusing to consolidate the causes 67 and 68, the defendants
then and there at the time objected and excepted. '

The court then directed a jury to be called, to which the defendants
objected and excepted, on the ground that a change of venue should
have been granted by the court; and the plaintiff, to maintain the issues
upon his part, offered in evidence the following notes, with the indorse-
ments thereon, to wit:

One note, dated September 14, 1861, payable at one day to A. H. Dan-
forth & Co., for $169.37, with interest at 10 per cent., made by Andrews.
Miles & Co., and by the former indorsed to plaintiff. One note, dated
January 21, 1861, payable at one monih, to A. H. Danforth & Co., for
$594.27, with interest, made by Andrews, Miles & Co., and by the former
indorsed to plaintiff. One note, dated July 14, 1860, payable on the
first day of September next thereafter, to William M. Thompson, for
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$700 —$300 to be paid in coin — with interest after maturity, at 10 per
cent., made by Andrews, Miles & Co., and by the former indorsed to A.
H. Danforth & Co., and by the latter to plaintiff. Indorsed September
14, 1861.: Interest paid from September 1, 1860, to September 1, 1861,
$70. Two notes, each dated November 22, 1857, payable at one day to
Asa H. Danforth & Co., for $1,000, with interest at 10 per cent., made by
B. E. Miles, Wells Andrews, jr., and John A. Andrews, and by A. H.

Danforth & Co. indorsed to plaintiff. Indorsed: Interest paid to Aug.
22,1861, $375. Two notes, each dated Nov. 22, 1857, payable at one
day, to A. H. Danforth & Co., for $2,000, with interest at 10 per cent..
made by B. E. Miles, Wells Andrews, jr., and John A. Andrews, and by
the former indorsed to plaintiff. Indorsed: Interest paid to Aug. 22,
1861, $7560. (The notes and indorsements are set out at length in
printed abstract on pages 2land 22.)

To which the defendants objected. Objection overruled. Defendants
excepted.

The plaintiff here rested.

The defendants then called Asa H. Danforth, who testified as follows,
to wit :

These notes in suit were assigned by A. H. Danforth & Co. to the
plaintiff at the time I brought them to Pekin to be sued. It was about
two weeks before the commencement of this suit; was in August, 1862.
I am one of the firm of A. H. Danforth & Co. The defendants then asked
what consideration, if any, was paid by the plaintiff to A. H. Danforth &
Co. for the assignment of the notes: to which plaintiff objected. Ob-
jection sustained. Defendants excepted. The defendants then proposed
to prove that the notes still belonged to A. H. Danforth & Co., and were as-
signed to plaintiff for collection merely. Plaintiff objected. Objection
sustained. Defendants excepted. The defendants then called John A.
Andrews, who testified that on the 22d April, 1854, the defendants and
Daniel L. Miles, and Paul N. Rupert, purchased a stock of goods of
A. H. Danforth & Co. for $14,215.35, and gave their notes at 6, 12 and
18 months, each for $4,738.45, at 10 per cent. interest.

First note was paid before maturity and delivered up. On 22d April.
1856, A. H. Danforth & Co., and malkers of notes, footed up amount ofinter-
est on two remaining notes at ten per cent., added same to principal, and
then computed interest on the amount for the second year at 10 per cent.,
and then deducted sundry payments and credits. Defendants and Dan-
iel I.. Miles then gave their notes of same date for the balance.

Witness executed the two-following notes, which were read to the
jury, to wit: One at 12 and the other at 18 months, each for $4,738.45,
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payable to A. H. Danforth & Co., with 10 per cent. interest, and dated
April 22, 1864, and signed by Paul N. Rupert, Daniel L. Miles, Wells
Andrews, John A. Andrews, and B. E. Miles. Witness then identified
the three notes executed April 22d, 1856, which were read to the jury.
as follows: Two for $5,000 each, and one for $500, all payable at one
day to Asa H. Danforth & Co., with 10 per cent. interest, and signed by
Daniel L. Miles, John A. Andrews, Wells Andrews, jr., and B. B. Miles.

Witness further stated that on the 22d Nov., 1857, the defendants and
A. H. Danforth & Co. computed the amount due on said three notes
dated April 22d, 1856, at 10 per cent. interest, and deducted the credits
and payments, and then gave the notes described in the 4th, 5th, 6th and
Tth counts, and one other note for $1,000, and one for $328.18, for the
balance due on the notes dated April 22d, 1856. '"hat defendants paid
said iwo last mentioned notes. On cross examination witness stated that
he could not tell the amount paid on notes dated April 22, 1854, at the
time the next notes were given, nor whether the payments excceded the
amount. But on comparing the interest then due with the notes then
given, stated that the amount defendants then paid exceeded all the in-
terest charged, and also paid part of the principal, and that when the
notes were changed, April 22, 1856, the amount then paid to A H. Dan-
forth & Co. exceeded the interest also then charged in said notes, and
also discharged part of the then unpaid principal, and said three notes of
that date were executed for the balance then due after deducting said

payments: Defendants then called Wells Andrews, who stated that on

22d April, 1854, the defendants, and Daniel L. Miles, and Paul N. Ru-

pert, purchased a stock of goods of A. H. Danforth & Co. for $14.215.35,
and gave their notes at 6, 12 and 18 months for $4,738.45 cach, with 10
per cent. interest. That no other consideration was given. That the
note at six months was paid before due, aud on the 22d April, 1856, the
defendants and Daniel L. Miles settled with A. H. Danforth & Co. for
the two notes, at 12 and 18 months. That at that time the interest on
same was computed for one ycar at 10 per cent. and added to the prin.
cipal, and interest on amount computed for second year at 10 per cent. and
added to the principal, and after deducting the credits and payments the
three notes dated April 22, 1856, were given for the balance of said two
notes and interest. That on 22d Nov., 1857, defendants and A. H. Dan-
forth & Co. computed the amount due on the three notes dated April 22,
1856, at 10 per cent. interest, and after deducting credits, the notes in
suit of that date, and two others of same date —one for $1,000, and one
for $328.18 — were given, which two last named notes have been paid.

That the stock of goods was the only counsideration for notes in suit.

Cross examined. That at the settlement of April 22, 1850, defendants

had an account against A. H. Danforth & Co., and the latter had an

account against defendants, but could not tell how much. Yet at
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the time of giving up the notes in 1856, and also in 1857, and executing
the new ones, the amounts then paid and settled exceeded the amount of
interest accrued then on the notes. Defendants then called Eli Heiple,
and proposed to prove that they had an account of $200 for storage
against A. H. Danforth & Co. that ought to be credited on notes. Plaint-
iff’ objected, because account had been allowed in suit No. 67. Objection
sustained. Defendants excepted.

Plaintiff' then called Thomas Tayler, who, on being handed an account.
stated that in the settlement of Nov. 22, 1857, there was an item of
$100 in money that A. H. Danforth & Co. had paid tor defendants, and
defendants were credited with $2.11 of interest. The amount of defend-
ants’ account at that time exceeded the interest on the notes over $2,000.
Cross examined. Had no recollection of the facts except as his memory
was refreshed by the account, and only swore as matters appeared on the
account in his hands, and he tcok the amounts from the account. That
he made the entries stated in the account, and also made the calculations,
and would swear to his own work. The parties here rested their cause.

This was all the evidence in the case.

The plaintiff then asked the following instructions :

The jury are instructed that if' they believe from the evidence that after the 21st day
of January, 1857, the defendants and the plaiuntiffs had a full settlement, and -the defend-
ants gave plaintiffs their notes, including interest, calculated at the rate of 10 per cent. on
notes due before that time, this would not be a usurious transaction, and the: plaintiffs
‘would be entitled to recover the amount due upon said notes and interest, that were given
alter January 21, 1857.

It the jury believe from the evidence that in 1854 A. IT. Dauforth & Co. sold a stock of'
goods to the defendants and two other persons and took the notes of the purchasers for the
price thereof. with interest at the rate of 10 per cent., and that upon a settlement of ae-
counts between them new notes were executed leaving out one of the obligors ; and again
in Nov. 22, 1857, the notes sued on were exccuted leaving out another of the obligors to
the second notes. bearving interest at the rate of 10 per cent. from date, the said last
transaction would not be usurious, and the plaintiff will recover the amount of the notes,
and interest at 30 per cent.

Defendants objected. Objection overruled. Defendants excepted.
The defendants then asked the following instructions :

The jury are instructed that by the act of the General Assembly of the State of Illi-
nois, approved Junuary 80, 1849, it is provided that in the trial of any action brought
upon a promissory note or writing obligatory in any of the courts of this state, wherein is
veserved a higher rate of interest than six per cent. per annum, it shall be lawful for the
defendant to set up and plead as a defense in any such suit, that the consideration of said
uote or writing obligatory, upon which such suit was not for moucy loaned. And if it
appear upon the trial of' the cause that the vote sued on was not given for money loaned,
then the court shall only render judgment for the principal sum in the said note, and six
per cent. interest.

The defendants in this case set up as a defense, in part, to four of the notes set out in
plaintift’s declarvation, that in April, 1854, they, with Daniel Miles and Rupert, purchased
a stoek of goods of A. II. Danforth & Co., amounting to the sum ot $14,215.35, and gave
them three notes for the amount, and that said notes were given for money loaned, and
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that said notes bore interest at the rate of ten per cent., and that on the 22d day of April,
A.D. 1856, the defendants and Daniel Miles figured up with A. H. Danforth & Co. the amount
of said three notes, and interest thereon at 10 per cent., added the sums together and de-
ducted sundry payments, and then gave three notes for the balance, amounting to the sum
of $10,500, and on the 22d November, 1857, the defendants, with A. H. Danforth & Co.,
again figured up the amount of the $10,500 notes, and interest on the same at the rate of
ten per cent., and from the whole amount deducted payments and credits, and gave the
notes dated Nov. 22, 1857, for the balance; and the defendants now seek to have deducted
from suid notes the difference between interest at six per cent. and the interest actually
charged.

(The foregoing instructions, as asked by defendants, the court refused
to give, and to which decision defendants excepted.)

Whatever interest was agreed to be paid on any contract, for any thing except money
loaned, under the law of 1849, over the rate of 6 per cent., was usurious, and the six per
cent. only can b recovered ; but if new notes are given for the former purchase under the
law of 1857, and made to draw 10 per cent., the new notes would not be usurious ; but if
they are a part of the former transaction, the 4 per cent. usury in the former notes so
taken may be deducted from the amount due on the latter notes.

The jury returned the following verdict:

We, the jury, find for the plaintiff, and assess his damages in the sum of seven thousand
eight hundred and forty-eight dollars.

The defendants then entered a mdtion to set aside the verdict and for
a new trial, which motion is in the words and figures following, to wit :

StaTE or ILLINOIS, ) In the Circuit Court of Tazewell County,
TazewEeLL County, February Term, 1563.
ALMON G, DANFORTH,
8. DMMotion to set aside verdict, and for a new trial.
MILIS AND OTHERS.
The defendant enters a motion for to set aside the verdict in this cause, and for a new

trial, for the following, among other reasons :

1. The court improperly refused to grant a change of venue in this cause.
2. The court improperly overruled the motion to continue this cause at this term.
3. The court allowed improper evidence to be given on the part of the plaintiffs.
4. The court excluded proper evidence on the part of the defendants.
5. The court gave improper instructions on the part of the plaintiffs,
6. The court refused proper instructions asked by the defendants.
7. The verdict is against the weight of evidence.
8. The verdict is against law.
9. The court improperly refused to consolidate this cause with case number 67, tried at
this term.
Other reasons. ; GROVE & KYES,
For Defendants.
Motion overruled. Defendants excepted.

The court then rendered the following judgment on the verdict :

Rucord, page 109- Tt js therefore ordered and adjudged by the court that the plaintiff have and recover of

the said defendants the damages aforesaid in form aforesaid found, likewise the costs and
charges by him about his suit expended, and that execution issue therefor.

Defendants excepted.
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The plaintiff assigns the following errors on the record:

1. The court below erred in not awarding a change of venue, as prayed.

2. The court below erred in not granting a continuance of the cause
at the February term, 1863.

3. The court helow erred in not consolidating the cause with case
No. 67.

4. The court admitted improper evidence on the part of the plaintiff
below.

9. The court excluded proper evidence offered by the defendants

below.

6. The court below erred in giving improper instructions for plaintiff

below.

7. The court belaw erred in refusing proper instructions asked by de-
fendants below. §

8. The verdict was against the weight of evidence.

9. The verdict was against the law of the case.

10. The verdict is for too much.

11. The court below erred in overruling the motion for a new trial.

12. The instructions were calculated to mislead the jury, and were
contradictory.

13. Other reasons.

By GROVE & KYES, Their Attorneys.



BENJAMIN E. MILES AND OTHERS,
Plaintiffs in Error,
v8. PLAINTIFFS’ BRIEF AND POINTS.
ALMON G. DANFORTH,
Defendant in Error,

1. A change of venue should have been awarded.

The petition was presented on the first day of the term; heard on the
second day; was in proper form, and the adverse party had reasonable
notice.

See on this point

Clark vs. the People, 1 Scam. 117.
Berny vs. Wilkinson, 1 ¢« 164.
McGoon vs. Little et al., 2 Gil. 42.
Pearl et al. vs. Wellman, 11 Ills. 3566.
Searls vs. Munson, 17 Ills. 561.
Moss et al. vs. Johnson, 22 Ills. 640.
As to the question of notice generally — )
Cody ws. Hough, 20 Ills. 43. !
Cox et al. vs. Millner, 23 Ills. 476. ‘

2. The court should have continued the cause at the Feb. Term, A. D.
1863.

See affidavits of Wells Andrews, jr., and account attached, printed
abstract, pages 9, 10, 11, 12, 13, 14, 18, 19, 20.

In deciding this point the court will consider the amount in contro-
versy, the disturbed condition of the country, and the difficulty of pro-
curing depositions of soldiers in the field.

See also

Lyon et al. vs. Boilvin, 2 Gil. 637.
Cole ws. Choteau et al., 18 Ills. 441.
Shook ws. Thomas, 21 Ills. 89.
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3. The court below erred in not consolidating the case with case No. 67.

The affidavits, account and notes read in evidence on the hearing of
the motion show that A. H. Danforth & Co., the plaintiffs in case No. 67,
and the defendants in both cases had large dealings together, amounting in
the aggregate to over $90,000. That Danforth & Co. held sundry notes
against the defendants, as well as a bank and other accounts. Just be-
fore the commencement of the suits, Danforth & Co. assigned the notes
they held against the defendants to A. G. Danforth, a son of one of the
firm of A. H. Danforth & Co., and the nephew of the other, and the
clerk of both. Almon G. Danforth sued on the notes, and A. H. Dan-
forth & Co. brought suit on the accounts. The design of A. H. Danforth &
Co.in thus splitting the cause of aclion was to make the payments of the
defendants apply in payment of usurious interest charged in A. H. Dan-
forth & Co.’s account.

See 1 Chitty on Pleading, 198.

“ Where the plaintiff has two causes of action which may be joined in
one action, he ought to bring one action only; and if he commence two
actions he may be compelled to consolidate them, and to pay the costs of
the application.”

See cases cited in note, 1 Chitty on Pleading, 9th American Edition.
page 199. '

g

Here Danforth & Co. had an account running for several years, and
sundry notes. They could have sued and tried the whole together. They
brought two suits—one on the account in their own names, and one in
the name of their clerk. It is submitted that the whole record shows
that they were the parties interested in both suits. (It may be stated
here, as illustrative of the whole proceeding, that in Case 67 Miles ef als.,
the defendants, recovered a verdict against A. H. Danforth & Co. for over
twenty-five hundred dellars, which the court below set aside and granted
a new trial, although it does not appear in the record.)

\

4. The court excluded proper evidence offered by the defendants below.
See testimony of A. H. Danforth, printed abstract, page 24. The witness
was asked what consideration, if any, was paid by Almon G. Danforth
for the notes. The question was not permitted to be put. The defend-
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ants below then proposed and offered to prove by the witness that the
notes were assigned to Almon G. Danforth for collection only.

See also the testimony excluded as to the storage.

" The dcctrine is that a party to a negotiable instrument is not a com-
petent witness to inquire into the consideration. But this does not apply
to the indorser, when he is called on to testify as to the consideration paid

by his indorsee, or whether the indorsement was not. made merely to col-
lect, or whether the note has not bheen paid.

Bradley et al. »s. Morris, 3 Scam. 1883.
Webster et al. vs. Vickers, 2 Scam. 2986,
Lyon et al. vs. Boilvin, 2 Gilman 637,
Smith »s. Lovett, 11 Pick. 417,

Byles on Bills, 237, '

5. The court gave improper instructions on the part of the plaintiff’
below.

Sufford et al. vs. Vail, 22 I11. 328.

Great Western R.R. Co, vs. Hanks, 25 IIl. 242.

Springdale Cemetery Association vs. Smith et al. 24 II1. 482,
Brown vs. Graham, 24 Ill. 630 and 631,

6. The court refused proper instructions asked by defendants below.
See same authorities last above cited.

7. The instructions given are contradictory, and calculated to mislead.

8. The court should have granted a new trial.

H. GROVE,
For Plaintyffs in BError.

R —
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.
THIRD GRAND DIVISION.

APRIL TERM, A.D. 18683_

BENJAMIN . MILES AND OTHERS,
Plaintifls in Error,

vs. ERROR 70 TTAZEWELL,
ALMON G. DANFORTII,

Defendant in Irror,

ABSTRACT OF RECORD, ASSIGNMENT OF ERRORS, AND PLAINTIFES’
BRIEF AND POINTS.

This was an action of assupmsit, brought to the September Term,
1862, of the Tazewell County Circuit Court.

The declaration was filed August, 1862, ten days before the first day
of the term.

The Ist count was upon a note dated September 14, 1861, for $169.37,
payable one day after date, with interest at 10 per cent., to A. H. Dan-
forth & Co., and by the latter assigned to plaintiff.

The 2d count was upon a note dated January 21, 1861, payable to
A. H. Danforth & Co., at one month, for $594.27, with interest, and by
the latter assigned to plaintiff.

The 3d count was upon a note dated July 14, 1860, payable on the
first day of September next thereafter to William M. Thompson, for
$700, $300 of said sum to be paid in coin, with interest after maturity
at 10 per cent., and by the latter assigned to A. H. Danforth & Co., and
by the latter assigned to the plaintiff.

The 4th count was upon a note dated November 22, 1857, payable
one day after date to Asa H. Danforth & Co., for $1,000, with ten per
cent. interest from date, and by the latter, under the name and style of
A. H. Danforth & Co., assigned to the plaintiff.

The 6th count was upon a note dated November 22, 1857, payable
one day after date to Asa H. Danforth & Co., for $1000, with ten per cent.
interest from date, and by the latter, under the name and style of A. H.
Danforth & Co., assigned to the plaintiff.

The 6th count was upon a note dated November 22, 1857, payable
one day after date to A. H. Danforth & Co., for $2,000, with ten per cent.
interest from date, and by the latter assigned to the plaintiff.

The 7th count was upon a note dated November 22, 1857, payable
one day after date to A. H. Danforth & Co., for $2,000, with ten per cent,
interest from date, and by the latter assigned to the plaintiff.
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The common counts aver that defendants were indebted to plaintiffs in
the sum of $20,000, for money lent and advanced, and in same amount
for money paid, laid out, and expended, and for money had and received.

The defendants, on the 1st September, 1862, filed fifteen pleas.

First Plea, non assumpsit.
Second Plea,—to the 1st, 2d, 3d, 4th, 5th, 6th and 7Tth counts,—that the
notes in said counts mentioned were indorsed to the plaintiff after they

were due, and payment to A. H. Danforth & Co.

Third Plea,— to the lst, 2d, 3d, 4th, 5th, 6th and Tth counts, — that
they paid to A. H. Danforth & Co. the whole amount due on the notes
in said counts mentioned, and the plaintiff’ took and accepted said notes
with notice of such payment.

Fourth Plea,— to the 1st, 2d, 3d, 4th, 5th, 6th and 7Tth counts, — that
the notes therein mentioned are the notes and proporty of A. H. Dan-
forth & Co., and that the plaintiff had no interest in said notes, and pay-
ment to A. H. Danforth & Co.

Fifth Plea,—to the 4th, 5th, 6th and 7th counts,— that the notes
therein mentioned were executed without consideration, and indorsed to
plaintiff after they became due.

Sixth Plea,—to the 4th, 5th, 6th and 7th counts,— that the notes
therein mentioned were not given for money loaned; that A. H Dan-
forth & Co., the payees, on the 22d of April, 1854, sold and delivered to
the defendants, Daniel L. Miles, and Paul N. Rupert, a stock of goods for
the sum of $14,215.85, for which the defendants and said Miles and Ru-
pert, executed their three notes, each for $4,738.45 —one at Six,
one at twelve, and one at eighteen months, with ten per cent. interest;
that on the 22d of April, 1856, Danforth & Co. and the makers of said
notes computed the amount with interest at 10 per cent., and after de-
ducting payments the defendants and Daniel L. Miles executed three
notes of that date, amounting to $10,500; two for $5,000 each, and the
third for $500; all at one day, and bearing intercst at 10 per cent., and
that there was included in said three promissory notes the sum of about
$940 of unlawful and usurious interest, being four per cent. per annum on
said sum of $14,215,35 remaining unpaid, and in the part paid from
the date thercof until such payments were made; that on the 22d of
November, 1857, the defendants, after deducting payments actually made
on said last three mentioned notes, executed to the said A. H. Danforth
& Co. the said promissory notes in said 4th, 5th, Gth and 7th counts
mentioned, and their two other notes—one for $1,000, and one for
$328.18,—in payment of said three promissory notes. Both of said notes,
one for 81,000 and the other for $328.18, have been fully paid, and the
defendants say that they have fully paid all the said several promissory
notes in said 4th, 5th, 6th and Tth counts mentioned, except as to about



Recond, page 17,

Record. page 18,

Reeord, puge 10,

tecori, pegee 20,

[3]

the sum of $1,704, and the interest thercon from the date of said notes;
and as to said sum of $1,704 and the interest thereon at 10 per cent.,
is for unlawful and usurious interest, which was well known to the
plaintiff when the said notes were assigned to him.

Seventih Plea,— to the 4th, 5th, 6th and 7th counts, — that the said
sums of money specified in said notes, as therein mentioned, were fully
paid before the commencement of this suit, except $1,752.66 and in-
terest on same at 10 per cent. from the time said notes were executed,
said $1,752.66 being unlawful and usurious interest that was included
in the sums specified in said notes in said counts mentioned, said unla-
ful and usurious interest having accrued on sums of money specified in
certain other notes which Danforth & Co. held agaiust defendants and
other persons hereafter named. The only consideration of said notes in
said 4th, 5th, 6th and Tth counts mentioned was a stock of goods sold to
the defendants and said Miles and Rupert on the 19th April, 1854, and
of which a full and complete invoice was then taken, and the same de-
livered to said defendants and Miles and Rupert, on the 22d of the same
month, and in payment of which the said defendants and Miles and Ru-
pert executed three notes of same date, each for $4,738.45 —one at
six, one at twelve, and one at eighteen months, with 10 per cent. inter-
est: that on the 22d April, 1856, Danforth & Co., the defendants, and
said Miles and Rupert, computed the amount then due on said three notes
with 10 per cent. interest, and after deducting payments the defend-
ants and said Miles executed three notes of that date— two for $5,000
each, and one for $500 —all at one day, with 10 per cent. interest:
that these notes were given for the balance lawfully due on said first
mentioned notes, and $955 of unlawful and usurious interest, which sum
of $955 had accrued on said 14,215.35 at 4 per cent. per annum, sev-
eral payments having been made previous to said change of notes: that
on the 22d November, 1857, Danforth & Co. and defendants computed the
whole amount due on said three last mentioned notes with 10 per cent.
interest, and after deducting puyments the defendants executed the said
four notes mentioned in the 4th, 5th, 6th and 7th ‘counts, and one note
for 81000, and one for $328.18, which two last named notes have
been paid in full: that on the 22d November, 1857, the time of giving
the notes specified in said 4th, 5th, 6th and 7th counts, the said $955
anlawful and usurious interest, which had been included in said two
$5,000, and said $500 notes, was exacted and reserved, as also the interest
on said $955 at 10 per cent., which up to November 22, 1857,
amounted to $151.20, in all $1,106.20. There was also reserved and
claimed ‘$1,723.74 as interest on the balance due after deducting said
3955 on said two $5,000 and one $500 notes, when only $1,097.28
should have been claimed, making a total amount of $1,752.60 of usurious
interest included in the said notes in said 4th, Sth, 6th and Tth counts
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mentioned, and that plaintiff well knew the same, he being the son of
A. H. Danforth : that the assignment of said notes in said 4th, 5th, 6th
and 7th counts mentioned was made to plaintift’ long after they became
due: that said $1,752.66, with interest at ten per cent. from Nov. 22,
1867, should be deducted from the sums specified in said notes in said
4th, 5th, 6th and 7th counts mentioned.

Eighth Plea—Payment to plaintiff on the 14th August, 1862, in full
for all the promises and moneys in plaintiff’s declaration mentioned.

Ninth Plea—That plaintiff, on the 12th August, 1862, by a writing,
in consideration of $20,000, réleased to the said defendants the said
causes of action in plaintiff’s declaration mentioned.

Tenth Plea—Indebtedness of plaintiff on 15th August, 1862, in the
sum of $30,000, for work and labor, care and diligence, and attendance of
the said defendants, materials and other necessary things furnished ; in
$30,000 for goods, wares and merchandise sold and delivered ; in §30,000
for money lent, advanced and paid out; in $30,000 for money had and
received ; in §30,000 for storage on wheat, corn, etc., ete.

Eleventh Plea,—To the 1st count,—that the only consideration in the
said note therein mentioned was unlawful and usurious interest on other
and different sums long since paid: that on the 14th April, 1861, Dan-
forth & Co., the payees of said note, exacied and claimed said sum of
$169.37, as specified in said 1st count, the same being usurious in-
terest; all of which the plaintiff well knew when said note was indorsed
to him.

Twelfth Plea,—To the 4th, 5th, 6th and 7Tth counts; payment of the
notes therein mentioned, except the unlawful and usurious interest which
said notes contained, and interest at 10 per cent. on said usurious and un-
lawful interest.

Thirteenth Plea,— to 3d count,— that the note therein mentioned was
assigned to A. H. Danforth & Co. by William M. Thompson long after it
became due; that it was indorsed by the former to A. G. Danforth long
after it became due: that defendants paid said note before the com-
mencement of this suit, by delivering to the payee and indorsers seven
hundred dry hides, which they received as money.

Fourteenth Plea,— to the 1lst, 2d, 3d, 4th, 5th, 6th and 7th counts,—
that the plaintiff received the notes therein mentioned well knowing that
they had been fully paid to A. H. Danforth & Co., except the unlawful

and usurious interest: that the indorsement of said notes in said counts
mentioned to A. G. Danforth by A. H. Danforth & Co. was made for the

sole and only purpose of collection.
Fifteenth Plea,— that on the 14th August, 1862, defendants furnished

and delivered to plaintiff 10,000 barrels of No. 1 flour, at $5 per barrel,
amounting to $50,000; also 1,000 sacks of shorts, at §2 per sack; also

20,000 bushels of corn, at 25 cents per bushel.
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The plaintiff below filed the following replications:

To 1st Plea, issue to the country.

To 2d, 3d and 4th Pleas, that defendants did not pay notes as in said
pleas mentioned.

To 5th Plea, that said notes in said counts mentioned were not given
without consideration.

To 6th and Tth Pleas,— that the said notes in said 4th, 5th, 6th and
7th counts mentioned were made for a good consideration: that there

was no usurious interest included in’'said notes.

To 8th Plea,—that defendants did not pay the said plaintiff or satisfy
said promises and moneys specified in said plaintiff’s declaration men-
tioned.

To 9th Plea,—that the plaintiff, by a certain writing, in consideration
of $20,000, did not release to the said defendants the said causes of action
in plaintiff’s declaration mentioned.

To 10th Plea,—that the plaintiff is not indebted as in said plea alleged.

To 11th Plea,—that the only consideration of the said note in said
1st count mentioned is not unlawful and usurious interest, or other sums
which defendants have paid.

To 12th Plea,—that the note in said 4th, 5th, 6th and 7th counts
mentioned had not been paid, except usurious and unlawful interest, as
alleged.

To 13th Plea,—that said note in said 3d count mentioned was not as-
signed to A. H. Danforth & Co. by William H. Thompson after the same
became due, nor indorsed by the former to plaintiff after the same became
due: that defendants before the commencement of this suit did not pay
said note, by delivering to the payee and indorsers 700 dry hides which
they received as money, or otherwise.

To 14th Plea,—that plaintiff did not receive the notes in said 1st, 2d,
3d, 4th, 5th, 6th and 7th counts mentioned of A. H. Danforth & Co.
well knowing that they had received payment for the same, except
usurious interest that said Danforth & Co. were claiming of said
defendants: that said indorsement was not made for the sole purpose of
collection, thereby attempting to collect usurious interest.

To 15th Plea,— that before the commencement of this suit defendants
did not furnish to plaintiff 10,000 barrels of flour at $5 per barrel, or
1,000 sacks of shorts at $2 per sack, or 20,000 bushels of corn at 25 cents

per bushel.

Issue to the country was joined on all the replications.

On the first day of the term the defendants below filed their petition
for a change of venue in these words:
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STATE OF ILLINOIS, % In the Circuit Court of Tazewell County aforesaid,
TAzEWELL COUNTY, | 7" to September Term, A. D. 1862.

ALMON G. DANFORTH, 8\
vSs.
BENJAMIN E. MILES,
WELLS ANDREWS, Jr., and In Assumpsit.
JOHN A. ANDREWS, partners,
trading under the name and style of
ANDREWS, MiLes & Co.

Wells Andrews, jr., one of the defendants in the above entitled cause, being first duly sworn
according to law, on oath states that he fears that the defendants above named will not re-

ceive a fair trial in the Court in which the above action is pending (being the Tazewell
County Circuit Court), on account that the judge of said Court, the Hon. James Harriott,
is prejudiced against the defendants, so that the defendants can not expect a fair trial in
said Court. IHe therefore, by way of petition, prays that the Court may award a change of
venue in said cause to some County and Court where the causes complained of do not exist.
He further states that he makes this petition and application by and with the consent of all
the defendants in said cause. He makes this application at the first time of this Court
that the application could be made. WELLS ANDREWS, Jr.

Subseribed and sworn to before me this 1st day of September, 1862.

GEO. H. HARLOW, Clerk,
Per A. P. GriswoLp, Deputy.

The bill cf exceptions, filed September 3d, 1862, Record, pages 26, 27
and 28, shows that on the hearing of the motion for a change of venue
it appeared that said motion and petition was filed in the afternoon of
the first day of the term; and David Kyes, attorney for defendants, at
the time of filing said motion and petition, observed to Roberts, plaint-
iff’s attorney, that defendants expected to take a change of venue, and
that he had filed pleas in said cause, and also a motion and petition for a
change of venue, without mentioning said fact as notice: and the motion
for change of venue was taken up and heard on the morning of the sec-
ond day of the Term. And plaintiff objected to granting the motion,
because no notice was given, and no consent of all the defendants shown.
The Court overruled said motion, and refused to change the venue, to
which the defendants objected and excepted.

See Record, pages 25, 26 and 27.

At the September Term, 1862, the cause was continued on the appli-
cation of the defendants. At the February Term, 1863, the defendants
made a motion to continue the cause, upon the following affidavit,
to wit:

StaTE oF ILTINOIS, | . In the Circuit Court of Tazewell County,
TazeweLn County, } 2 February Term, A. D. 1863.
ALMON G. DANFORTH,

US. X
BENJAMIN E. MILES, + Motion to continue this cause.
WELLS ANDREWS, Jr., and
JOHN A. ANDREWS.

Wells Andrews, jr., being first duly sworn, on oath states that the defendants can not
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safely proceed to trial at this Term of this Court without the testimony of Chester An-
drews and Frank Lawson, both of whom are residents of Tazewell County, but now and
for the twelve months last past have been in the military service of the United States, and
both are now somewhere in the state of Mississippi, Tennessee, or Alabama. He further
states that the suit is brought by the plaintiff to recover the amount of several promissory
notes set out in plaintift’s declaration, and that all of the notes described in plaintiff’s
declaration were assigned to the plaintiff, as deponent is informed and believes, by A. H.
Danforth & Co., just before the commencement of this suit. He further states that the
dealings between the defendants and said A. H. Danforth & Co. for the past eight years
have been large, and exceed in amount the sum of ninety thousand dollars. That on the

22d day of April, 1854, said A. H. Danforth & Co. sold to the defendants in this suit,
Daniel L Miles, and Paul N. Rupert, a stock of goods, at and for the price and sum of
$14,215.35, in payment of which said Miles, Paul N. Rupert and these defendants exe-
cuted their three promissory notes of that date to said A. H Danforth & Co., each for
84,738.45,— one at 6 months, one at 12 months, and one at 18 mouths,— all bearing in-
terest at 10 per cent.: no other consideration was paid or received for said threc notes.
Deponent further states that the deposition of Paul N. Rupert, on file, shows the foregoing
statement as to the sale of the goods and the giving of said notes to be true. Depo-
nent further states that between the time said three notes were given and the 22d April,
1856, the makers of said three notes made sundry payments thercon, amounting to a large
sum of money, the precise sum deponent can not now state; and that on said 22d April,
1856, the defendants, Daniel L. Miles, and Paul N. Rupert, and said A. H. Danforth &
Co., figured up the amount of said three notes, and added interest on the said three notes
at the rate of 10 per cent. per annum on all then remaining unpaid, and upon all the re-
mainder until the time payments were made, and deducted therefrom the amount paid on
said notes; and three new notes were executed for the balance by the defendants and Dan-
jel L. Miles,— one for $500, and two for $5,000 each,— all payable to said A. H. Danforth &
Co., at one day, and all bearing interest at 10 per cent. per anuum. These defendants ex-
pect to prove by said Chester Andrews that said original three notes were tuken up as
stated, and that three new notes were given for balance of old notes and interest, after de-
ducting payments, and that included in the three new mnotes exccuted by the defendants
and said Daniel L. Miles there was included over nine hundred dollars of unlawful and
usurious interest. He further states that he expects to prove by said Chester Andrews
that between the said 22d April, 1856, and the 22d November, 1857, the defendants and
said Miles made large payments on said three notes, dated April 22d, 1856, and on said
22d November, 1857, the defendants, Daniel L. Miles and said A. H. Danforth & Co.
figurcd up the amount of said three last notes, and added interest thereto on all remaining
unpaid, and on all the balance until payments were made, and deducted payments actually
made; and the defendants for the balance executed to said A. H. Danforth & Co. the notes
described and set forth in the 4th, dth, 6th and Tth counts in plaintiff's declaration, and
two other notes,— one for $1,000, and one for $328.18, both of which lust notes the de-
fendants have fully paid to said A. H. Danforth & Co., and cancelled the sume. He also
expects to prove by said Chester Andrews that no other or further consideration wus paid
or received for said last mentioned notes, and that the further sum of eight hundred and
four dollars of unlawful and usurious interest was included in said notes so executed by
the defendants on said 22d November, 1857, making in all the sum of §1,704 of usurious
and unlawful interest included in and forming part of the notes so executed November
92d, 1857. He further states that these defendants have at various times had other deal-
ings with said A. H. Danforth & Co., and have paid them large sums of money, drafts, etc.,
that these defendants intended to apply on the claims said A. H. Danforth & Co. held
against them. But just before the commencement of this suit A. H. Danforth & Co. as-
signed the notes in suit to plaintiff, the effect of which is to embarrass the defendants in
making their defense. He further states that the plaintiff is a son of one of said firm of
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A. H. Danforth & Co., and a nephew of the other, and was acting as clerk and cashier of
said firm during the principal part of the time the dealings between defendants and said
A. H. Danforth & Co. were going on. Deponent further states that said A. H. Danforth
& Co. have also commenced suit against these defendants in this Court, which is now pend-
ing herein, to recover for a bank account against the defendants. He further states that
this deponent has filed his affidavit in said cause for a continuance, in which deponent sets
out a statement of payments, credits, ete., and showing that these defendants have over-
paid said account of A. H. Danforth & Co. some 6 to ¥,0008, which ought to be credited
and allowed to defendants in this suit: he makes said affidavit a part of this application
the same as if here inserted at length. He expects to prove the same facts in this cause by
the said Chester Andrews and Frank Lawson as stated in said affidavit; and defendants
have no other witnesses by which to prove the same facts known to deponent. He further
states that he also expects to prove by said Chester Andrews that all said notes in plaintiff’s
declaration mentioned were assigned to plaintiff after they became due. He further states
that he at the last term fully believed he could prove by said Paul N. Rupert all the facts
in relation to the lifting and giving the notes as herein before stated ; but said Rupert ov
being examined could only state as to the notes given for said goods. He further states
that he has other witnesses to prove some other and additional payments and credits on the
notes in this suit, but he knows of no witness by whom the defendants can prove the same
facts as he expects to prove by said Chester Andrews and Frank Lawson. He further
states that he belicves there will be a controversy about the facts in the case, and it will be
indispensably necessary for the defendants to have the testimony of said Chester Andrews
and said Lawson, or defendants will be greatly injured. He further states that said
Chester Andrews is now andsince this suit was commenced a captain of a company in the
47th Regiment of Illinois Volunteers, and in the active discharge of his duties as such;
and that said Lawson during the same period was and still is a-soldier in the 8th Regi-
ment of Illinois Volunteers, and moving about from place to place in the states of Miss-
issippi, Tennessee, and Alabama. He further states that these defendants caused a sum-
mons to issue in this cause in the first part of December, 1862, to the Sheriff of Tazewell
County, for said Frank Lawson and Chester Andrews, but said Sheriff has not been able
to find said witnesses, as deponent is informed and verily believes. He further states that
these defendants caused a potestatem commission to issue in this cause out of and under
the seal of this Court, directed to Capt. Joseph B. Miles, a captain in the 47th Regiment
Illinois Volunteers, commissioner to take the depositions of suid Frank Lawson and Ches-
ter Andrews in this cause, upon interrogatories duly filed, which commission was issued on or
about the 3d day of December, 1862, which was forwarded to him, the said comuuissioner,
at once by mail; but said commissioner has not as yet been able to take said depositions,
or either of them, and has not taken and returned the same to this Court. He further
states that said commission was procured, issued, and forwarded in good faith, bona fide, as
soon as these defendants found out where to forward the same; that said commission and
interrogatories were forwarded by mail to said commissioner at Corinth, in the State of
Mississippi, where said commissioner and said witnesses were at that time, as he verily be-
lieves. He further states that owing to the disturbed condition of affairs in that neigh-
borhood said commissioner has been unable to take and return said commission and depo-
sitions : he states expressly and positively that these defendants knew of nou other relinble
person to take said depositions; that said commission was procured and furnished as soon
as the defendants learned the whereabouts of said Frank Lawson and Chester Andrews,
and were forwarded without delay. He further fully expects to procure the depositions
of said witnesses, Lawson and Andrews, by the next term of this court. That this appli-
cation is not made for delay, but that justice may be done. IHe prays, therefore, that this
cause may be continued. WELLS ANDREWS, Jr.

Subscribed and sworn to before me this 3d day of February, A.D. 1863.
GEO. H. HARLOW, Clerk.
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The following is the affidavit referred to in the foregoing affidavit.

S"l‘ATI-} oF ILuivors, } o In the Circuit Court of Tazewell County,
TazewreLn Counrty, § °° February Term, 1863.

ASA H. DANFORTH aAnND

GEORGE W. DANFORTH,

BENJAMIN B. MILES, 1% Assumpsit. =
WELLS ANDREWS, Jr.,
AaND JOHN A. ANDREWS.

Wells Andrews, jr., one of the defendants in the above
cutitled cause, being first duly sworn, on oath states that the defendants can not safely pro-
ceed to trial in the above cause at the present term of this court, on account of the absence
of Frank Lawson and Chester Andrews, both of whom are residents of Tazewell county,
and both of whom are material and important witnesses on the part of these defendants.
He further states that this action is brought by the plaintiffs to recover for money loaned,
paid, cte., and to recover for rent of certain premises, and for greater certainty this defend-
ant, as showing the cause of action only, refers to the plaintiffs’ declaration on file.

Deponent further states that these defendants have fully paid to the plaintiffs, between
the 22d day of June, 1857, and the commencement of this suit, all the money, items, arti-
cles, drafts, checks, ete., mentioned in the account hereto annexed, marked A, and amount-
ing to the sum of 73,626.68 dollars, and at the times, and in the amounts, and in the way
and manner, set forth in said account, which account is annexed hereto and made part of
this application and affidavit; and said account is in all respects true and correot.

Deponent further states that, in addition to said sum of 78,626.68 dollars mentioned and
set forth jn said account hereto annexed, the defendants have also delivered to said plain-
tiffs drafts on 8. S. Guthrie, of Buffalo, N. York, amounting to the further sum of 15,054.64
dollaxs, which drafts are more particularly set forth in the account filed herewith marked
B, and which account is true and correct, and shows the date and amount of each draft, all
of which drafts were fully and promptly paid by suid Guthrie; and these defendants fully
paid said Guthrie for the same, and these defendants are entitled to and should be credited
with the full amount of sauid drafts on any claim the plaintiffs may have against these de-
fendants.

Deponent further states that, in addition to the above two amounts, said two amounts
being $88,681.32 cents, these defendants have still other claims and demands against said
plaintifts, which ought to be allowed to these defendants on any amount proved by the
plaintifis. He further states that said other claims and demands are as follows, for storage,
goods, mill account, ete., amounting to some four hundred dollars,

Deponent further states that the accounts and demands of the defendants against the
plaintiffs exceed by some six to eight thousand dollars the just claim of plaintiffs against the
defendants, if' these defendants ave credited with payments they have actually made, and
credited with their just credits.

Deponent further states that he expects to prove by said Chester Andrews and Frank
Lawson that they, and each of them, acted as clerks for the defendants, at the store of the
defendants in Washington, Tazewell county, for a long space of timo; that said Chester
Andrews acted as clerk for these defendants about two years, commencing about the first of
June, 1857, and that said Frank Lawson acted as clerk for these defendants some threc
months in the fall of 1861, and while the clerk of these defendants Eli Heiple was ubsent,

He further states that these defendants can prove by said Frank Lawson and Chester
Andrews that these defendants paid all the moneys and delivered to plaintifts all the drafts,
property, cte., shown in the accounts hereto annexed, up to about the first of' May, 1859,
and for the period of three months in the fall of 1861, and these defendants expect to
prove all the items of said account true and correct during the times above mentioned.
These defendunts expect to prove by Heiple that said accounts herewith filed are true and
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correct from and after May 1, 1859, except during the three months of his absence, in the
fall of 1861 : they also expect to prove the delivery of the principal part of the drafts set
forth in account marked B, by the deposition of said S. S. Guthrie, on file. He further
expects that there will be some conflict in the testimony of the parties, and that it will be
indispensably necessary for these defendants to have the testimony of said Frank Lawson
and. Chester Andrews on the trial of this cause. He further states that there is no other
witnesses by which the defendants can prove the same facts as they expect to prove by
said Lawson and Andrews. He further states that said Chester Andrews is now and for
the twelve months past has been a soldier in the 47th Regiment Illinois Volunteers, and
since the last term of this court he has been moving with his company and regiment from
place to place in the line of his duty, in the states of Mississippi, Alabama, and Tennes-
see: that said Andrews has not been in this state since the last term of this court. He
further states that the said Frank Lawson is also a volunteer in the military service of the
United States, and has been absent from the State of Illinois since the last term of this
court, and has during suid last mentioned time been in active service as a mewmber of the
8th Regiment Illinois Volunteers, and moved from place to place with his regiment, in the
states of Tennessee, Mississippi, and Alabama, as deponent is informed and believes. He
further states that these defendants caused a summons to issue in this cause in the first
part of December, 1862, to the Sheriff of Tazewell county, for said Frank Lawson and
Chester Andrews; but said sheriff has not been able to find said witnesses, as deponent
verily believes. He further states that these defendants caused a potestatem cowission to
issue in this cause out of and under the seal of this court, directed to Capt. Joseph B.
Miles (a captain in the 47th Regiment Illinois Volunteers), commissioner to take the
depositions of said Frank Lawson and Chester Andrews in this cause, upon interrogatories
duly filed, which commission was issued on or about the 3d day of December, 1862, which
was forwarded to him, the said commissioner, at once by mail ; but said commissioner has
not as yet been able to take said depositions, or either of them, and has not taken and re-
turned the same to this court. He further states that said commission was procured,
issued and forwarded in good faith, bona fide, as soon as these defendants found out where
to forward the same. That said commission and interrogatories were forwarded by mail on
the 5th day of December, 1862, to said commissioner at Corinth, Mississippi, where said
commissioner and said witnesses were at that time, as he verily believes. He further states
that, owing to the disturbed condition of affairs in that neighborhood, said commissioner has
been unable to take and return said commission and depositions. He states expressly and
positively that these defendants know of no other reliable person to take said depositions,
That said commission was procured and forwarded as soon as these defendauts learned tue
whereabouts of said Frank Lawson and Chester Andrews, and were forwarded without
delay. He further states that he fully expects to procure the depositions of said witnesses,
Lawson and Andrews, by the next term of this court; that this application is not made
for delay, but that justice may be done. He therefore prays that this cause may be con-

tinued until the next term of this court.
WELLS ANDREWS, Jr.

Suhscribed and sworn to before me this 8d day of February, 1863.
GEQ. H. HARLQW, Clerk.
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Account marked ¢ A” referred to and made part of Wells Andrews’ affi-

davit.
A. H. DanrortH & Co. in account with ANprEWS, MI1LES & Co.
1857. 5
ae 22, Mo (ish 200.00 | “Fuly~ 1, To Cash 1400.00
July 8, « do. 240 50 10, * do. 806.22
9, “ do. 54.00 15, *« do. 100.00
10, ¢« do. 150.00 20, ¢ do. 150.00
SRRl 0. 38.00 22, ¢ do. 130.00
14, « do. 135.00 24, ¢« do. 135.00
SN 0F 400.00 26, ¢« do. 250.00
15, « do. 539.69 31, * do. 100.00
16, « do. 62.00 August 7, “ do. 100.00
18, « do. 100.00 I do; 200.00
23, ¢« do. 87.00 125 dof 140.00
24, « do. 26.00 13, « do. 120.00
& «“ do. 75.00 iecord, page 42,
25, « do. 93.00 August 16, “ do. 300.00
30, « do. 191.50 17, « do. 195.00
August 3, “ do. 34.00 21, «“ do. 111.00
S & do. 36.00 25, « do. 376.00
8, « do. 76.00 27, « do. 115.00
12, « do. 130.00 30, « do. 300.00
15, « do 54.00 Sept. 30, ¢ Cy.draft Chicago 348.25
WG Gl 325.00 Oct. 13, ¢ Cash 1150.00
20, « do. 26.00 14, ¢« do. 1750.00
29, « do. 41.00 15, « do. 145.00
Sept. 1, “ Draft Munn, Gill 16, ‘ do. 250.00
& Co. 500.00 22, « do. 100.00
Oct. 6, ¢« Cash 103.00 25, “ do. 400.00
8, ¢« do. 176.1+ 27, « do. 166.00
277, ¢ do. 356 00 30, « do. 1700.00
Nov. 2SS do! 256.00 Nov. 1, ¢ Cy. check Pekin
11, « do. 112.00 Bank 150.00
17, « do. 20.50 4, ¢ QCash 125.00
Dee. 5, * Draft on Harlan 9, ¢ do. 1000.00
& Hull 476.41 18, ¢« do. 1000.00
22, - ¢ Cush 120.00 22, “ N.Y. dftand ex.
: 30, « do. 500.00 and cy. 1470.00
1858. - 1 Deec. 4, « Cash 600.00
Jan’y 3, ¢« Difference on certif- 6 . 1ae. 500.00
icate of deposit .78 100« dg 500.00
«  « Peter Cannon 1.50 14’ « do. 550.00
15, ¢ Drafton Powell &Co. 84.58 18, « Draft on St. Louis 1000.00
«“ ¢« Cash 496.00 23, « Cash 400.00
7, « do. 500 00 31 « do. 540.00
12, « do. 500.00 1859.
23, “« Draft Powell & Co. 336.30 Juny 1, ¢ do. 4.00
¢« (Oash 999.00 12, « do. 500.00
29, ¢« do. 226 00 135 ac<do; 300.00
30, « do. 145 og 17, « do. 150.00
{ (3 a 383.6 Record, page 43.
Feb, ot o 295.00 Jany 27, ¢ do. 100.00
16, « do. 26 64 29, « do. 51.50
25, « do. 160.00 Feb. 8, « do. 150.00
March 2, ¢« do. 128.00 22, ¢« Draft on Chicago 109.95
3, ¢ do. 113.00 26, ¢ Check and cash  250.00
11, « do. 120.00 28, ¢ Cash 100.00
April 7, ¢ Sight draft Powell March 2, “ do. 50.00
& Co., St. Louis 600.00 1, “ (omitted) Cash 50.00
June 9, “ Cash 300.00 4, ¢« Cash 175.00
24, « do. 200.00 by W8 Gl 60.00
26, ¢ do. 300.00 11, « do. 100.00
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April

May

June
May

June

July

15,
19,
30,

August 9,
15

Sept.

18,
24,
27,

5,

(43

15,

{3

QOctober13,

Nov.

Dec.

15,
8,
19,
19,
22,
28,
21,
143

3,
3,
16,
17,
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To Cash 100.00
«“  do. 100.00
« do. 175.00
“ (omitted) Cash  1000.00
¢« Cash T740.00
“  do. 130.00
¢« do. 100.00
¢« do. 100.00
¢«  do. 100.00
¢«  do. 181.25
¢« do. 60.00
« do. 70.00
“ do. 140.00
« do. 100.00
“ do. 100.00
“ do. 100.00
“  do. 100.00
“ do. 70.00
“ do. 55.00
“« do. 50.00
“  do. 60.00
« do. 50.00
“ do. 125.00
¢« do. 40.00
¢« do. 68.50
« do. 50.00
« do. 100.00
« do. 180.00
“ do. 85.00
« do. 163.00
« do. 90.00
« do. 100.00
« do. 100 00
¢« do. 50.00
¢« do. 100.00
¢« do. 50.00
¢« do. 103.00
¢« Dft. Miles& Wright

Chicago 300.00
¢« ¢« do. do. 56.03
¢« «David Kern 78.65
¢« ¢« Hobbs&Oliphant200.00
LR Chicago 100.00
¢« Cash 100.00
« do. 60.00
« do. 38.00
“ Dft on Chicago  300.00
({3 do. 50.00
“ do. 101.94
(s do. 98.00
« do. 240.00
¢ Draft on Chicago 300.00
¢« Coll. of Wilson &

Vesey 20.00
¢« Cash 310.00
¢ Coll. of Wilson 78.72
¢« Cash 90.00
¢« Dft. on Miles &

Wright 500.00
¢« (Cash 500.00
“  do. 500.00
“ do. 100.00
“ do. 1000.00

Dec.

1860.
Jan. 7,

Feb. 9,
March 8,

April 21,
May 1,

June

Record, pago 46.

June 29,

July 3,
28,
[
3

7

i,

14,
August 18,
«

20,
23,
‘"
29,

4,

8,
10,
15,

17,
Sept. 1,
B 11,
“
12,
13,
14,
18,
19,
“
22,
26,
28,
Oct. 5,
Record, pnge 47.

Oct. 13,
13

Draft on Miles &

Wright 400.00
Cash 500.00
do. 500.00
do. 500.00
do. 670.00
do. 400.00
Draft on Chicago 100.00
Cash 100.00
do. 80.00
Draft King Broth-
ers & Co. 684.42
do. do. 523.09
Premium on drafts 3.00
Dft. K.B. & Co. 652.53
Cash and check  800.00
Dft. K. B.& Co.  812.16
do. do. 448.28
Premium 3.15
Dft. K. B. & Co.  498.27
Premium 1.25
Cash 80.00
do. : 230.00
Dft K.B.&Co.& ex. 268.29
Cash 55.00
do. 50.00
do. 150.00
do. 150.00
do. 100.00
Draft on New York 957.39
Premium on do. 4.79
Cash 142.00
do. 1077.50
do. 40.00
do. 28T 73
do. 277.50
do. 452 .41
do. 481.56
Storage 14.65
Dft on St. Louis  300.00
¢« Miles, Wright &
Sherman 290.80
Dfton N.Y.& ex. 984.03
“ do. 234.97
¢« Miles, Wright &
Sherman 214.61
Cash 56.00
Dfton N.Y.&ex. 9891
Cash 514.21
do. 300.00
do. 275.00
do. 125.00
do. 365.00
do. 50.00
Dft on Toledo 114.76
Cash 122.47
do. 100.00
do. 850.00
do. 75.00
do. 85.00
Dft on H. Roop 62.01
do. 250.00
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Oct.

Nov.

Dec.

1861.

Jauny.

March

April

May

April

May
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v
, To Cash 48.70
“ do. 109.00
“ Dft on Buffalo 896.05
“ Cy.dft. 250.00
L d 0 264.36
“ Dit on Roop 299.00
£C do. 299.00
¢« Premium on drafts 4.05
¢« Currency check and
premium drafts  565.00
¢ Cash 400.00
¢« Dft.on N.Y. and
premium 230.35
¢ Dft. on New Orleans
(shipments) 352.21
¢ Premium on same 17.60
¢« Remittance A. I.
Henkle& Co &ex. 416.23
« Dft. G. W. & Co.,
St. Louis 413.90
¢« Cash 165.00
¢« Dfts. and ex. 523.37
£ do. 684.92
«“ (Cash 381.00
¢« (Coll. of Henkle & Co. 8.07
¢« (Cash 112.95
«  do. 256.37
¢« Dft. on Buffalo 274.18
¢« do. on New York 275.00
¢« 14, on Buffalo 1000 00
¢ Premium on do. 70.00
¢« Check on Peoria 50.00
¢« Dft.Walbridge&Co 152.60
¢« Premium on do. 10.64
“ Premium of N.Y.
drafts 24.7H
«  Premium on Buffulo 21.92
¢ Cash 18.00
¢ do. 20.00
«  do. 500.00
« do. 50.00
« do 100.92

May

June

July

Sept.

Oct.

Sept.

Oct.

Nov.

1860.

Nov.

1861.

May

June

23, To Dft.on N.Y.

143

16,
21,

ol

9,

e

234

31,

{3

835.01
Premium 50.10
Cash 29.00
do. 30.17
Dfts. H. D. Wal-
bridge & Co. 967.04
Dfts. Brown, Wal-
bridge & Co. 400.00
Dfts. Buffalo 175.00
Peter TFifer 10.00
Dft. H. D. Wal-
bridge & Co. 186.21

Brown, Walbridge

& Co. 100.00
Coin 25.00
Cash 23.00
Dft. on Walbridge .

& Co. 300.00

Two checks (coin) 204.00
Dfts. Brown, Wal-

bridge & Co. 100.00
Smith’s dft. on -

Dowds 12.19
School order Dist.

No. 5 31.44
Cash 7.00
Dft. Brown, Wal-

bridge & Co. 100.00
Dft. H. D. Wal-

bridge & Co. 64.64
Dft. Brown, Wal-

bridge & Co. 200.00
QOats to Williard

& Co. 149.50

$73516.41
Omitted cash 65.00
do. dft.on

N.Y. & prem. 32.42
Omitted cash 12.85

$7:626.63

Account marked “B?” referred to in Wells Andrews’ affidavit.

A. H. Danrorth & Co. in account with ANDREWS, MiLEs & Co.

1860.
August -l-
bept l-L,
26,
Qct. 12,
18,
5,
30,
Nov. 9,
Qct. 31,
Nov. 22,
Deec. 19,
1806
Jany. "b
Feb. 8,

113

To Dit. on Guthrie & ex. 1503

1
3
“
"

do. 00
do. 600 00
do. 400.00
do. 400.00
do. 62.72
do. 400.00
do. 132 19
do. 500.00
do. 300.00
do. 184.13
do. 21.32
do. 300.00
do. 219.45

March 16,

““’

April 20,
May 3,
June 17
July 15,
June 4,
Aug. 19,
26,

Sept. 3,
Record, page 50. '
Sept. 12,
23,

To Dft. on Guthrie & ex. 160.27

(10. Dec. 12, '00. 81. 63
do. 340.00
do. 27418
do 1000.00
do. 150.00
do. 400.00
do. 175.00
do 500.00
do. 500.00
do. 300.00
do 300.00
do 300.00 ~
do $600.00
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Oct. }3, To Dft. on Guthrie & ex, 300.00 Nov. 18, To Dft. on Guthric & ¢x. 750.00

. do. 600.00 28, « do. 500.00

Tt do. 300.00 Deec. (5, ¢ do. 300.00
233K do. 300.00 1862,

31, « do. 400.00 Apl‘ll 2y, do. 500.00

Nov. 4, « do. 300.00 S

9, « do: 400.00 $15054.64

Thereupon the plaintiff, under objection of the defendants, read in
evidence the affidavit of said Wells Andrews, jr., filed at the last term

of this court, in words and figures following :

StTATE or ILLINOIS, " In the Circuit Court of Tazewell County,
TazewELL CoUNnTy, ; September Term, 1862.

ALMON G. DANTORTH, )

vS.
BENJAMIN E. MILES, L Motion for continuance.
WELLS ANDREWS, Jr., and
JOHN A. ANDREWS. }

Wells Andrews, jr., being first duly sworn, on oath
states that he is one of the defendants above named, and that Paul N. Rupert and Eli
Heiple are material and important witnesses on the part of the defendants in this cause,
and without whose testimony they can not safely proceed to trial at the present term of this
court. He further states that the defendants on the trial of this cause expect to prove by
said Paul N. Rupert that on or about the 22d day of April, 1854, the defendants and Dan-
iel L. Miles and said Paul N. Rupert purchased a stock of goods of A. H. Danforth &
Co., and said purchasers executed three notes to said A. H. Danforth & Co., in payment
therefor, as follows,— one note due at 6 months, one at 12 months, and one at 18 months —
each note for $4,738.45, amounting in all to the sum of $14,215.35, and each and all of
said notes were payable with interest at the rate of 10 per cent. per annum; and that no
other consideration was given by said A. H. Danforth & Co., or received by the makers of
said notes, than said stock of goods. The defendants further expect to prove by said Paul
N. Rupert that between the time said notes were given and the 22d day of April, 1856,
the makers of said notes paid to said A. H. Danforth & Co. a large awount on said notes,
but the precise amount deponent can not state exactly. He further states that the defend-
ants expect to prove by said Paul N. Rupert that on said 22d day of April. 1856, the ma-
kers of said notes and said A. H. Danforth & Co. figured up the amount of said notes and
added interest thereon at the rate of 10 per cent. per annum on all then vemaining unpaid,
and upon all the remainder until the time payments were made thereon, und deducted
therefrom the amount paid on said notes; and three new notes were given for the balance
by the defendants and Daniel L. Miles. He further expects to prove by said Rupert that
the sum of nine hundred dollars, at least, of usurious and unlawful interest was added in and
to the amount of said three notes, after deducting the payment, and the same was included in
and formed a part of the three new notes, dated April 22, 1856. He further expects to
prove by said Eli Heiple, and by the said notes, that said three new notes were payable to
said A. ™. Danforth & Co.; two of which were for $5,000 each, and the third for $500,
all payuble at one day, and all bearing interest at the rate of 10 per cent. per aunum. The
defendants further expect to prove by said Heiple that the wakers of said three lust notes.
so executed by the defendants and said Miles, made large payments thereon, and that said
A. H. Danforth & Co. charged interest on the whole sum of suid notes until payments
were made, and interest on all the unpaid part, at the rate of 10 per cent. per annum, and
that on the 22d day of November, 1837, the notes described in plaintiff’s declaration, and
sued on in this cause, and set out in the 4th, 5th, G6th and Tth counts, and two other notes.
were given for the balance unpaid of said notes, dated April 22d, 1856, and the interest
thereon at the rate of 10 per cent. per annum. He further states that the further sum of eight
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hundred and four dollars of unlawful and usurious interest was included in and wade part
of the said notes executed by the defendants to the said A. H. Danforth & Co. at the time
the notes sued on and described in said 4th, 5th, 6th and 7th counts were executed, mak-
ing $1,704 of unlawful and usurious interest, which they expect to prove by said Heiple.
The defendants also expect to prove by said Heiple that the two other notes — one note
for $1,000, and the note for $328.18, dated November 22, 1857 — have long since been
fully paid by the defendants. He further states that he fully expects to prove by said two
witnesses that seventeen hundred and four dollars of the principal of the notes sued on
and set out in the 4th, 5th, 6th and 7th counts is for unlawful and usurious interest, and
that amount should be deducted from the face of the notes sued on, all which are set out

in said 4th, 5th, 6th and 7th counts (copies of* which are filed with the declaration in this
cause), as of their date. He further states that he expects to prove by said Heiple that
the defendants have paid eight hundred dollars on said notes sued on, and that the de-
fendants have other just credits amounting to the sum of about $1,487.43, as follows :
goods, $249.13 ; storage on 2,400 bushels corn one year, $288; storage on pork, $63.20 ;
flour, $100; draft on Guthrie, $297.10; and one other draft on same for $500, whicl,
ought to be applied on some or all of the notes deseribed in plaintiff’s declaration. He
further states that the defendants expect to prove by said Heiple that the notes sued were
assigned and indorsed to the plaintiff after they became due, and that plaintiff took said
notes with notice of all matters herein before set forth. He further states that the de-
fendants have no other witnesses by whom they can prove the same facts. He states that
the declaration was filed in this cause on the 22d day of August, 1862, and that said Paul
N. Rupert resides somewhere in the south part of this state, and the defendants do not
know in which county he does reside in, and they could not therefore procure his attend-
ance (nor take his deposition) at this term of court, for want of time, and for the addi-
tional reason that they do not know where he lives. He further states that said Heiple is
a resident of’ Tazewell county, and left said county with his family some time in the fore
part of July, 1862, for Pennsylvania on a visit, and has not as yet returned, at least the
defendants have no knowledge of his return. He further states that the defendants fully
expect to procure the attendance of both said witnesses at the next term of this court, or
they will procure the depositions of said witnesses by next term of this court if they can

not procure their attendance.
He further states that, in consequence of the shortness of the time and the unsettled

and distarbed condition of the country, and other causes, the defendants have not in other
respects been able to prepare their case for trial as fully as its importance to them requires;
that this application is not made for delay, but that justice may be done.

WELLS ANDREWS, sr.
Subscribed and sworn to before me, September 3d, 1862.
JNO. GRIDLEY, Clerk County Court.
But the Court overruled the motion to continue, and the defendants
excepted. The defendants then filed their motion to consolidate this
cause with case No. 67, which motion is in the words and figures follow-
ing, to wit:
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STATE OF TLLINOIS,} % In the Circuit Court of Tazewell County,
TazeweLn Counry, : February Term, 1863.
A. H. DANFORTH axp G. W. DANFORTH,
vs. 3
WELLS ANDREWS, sr., BENJAMIN B
MILES anp JOON A. ANDREWS.
ALMON G. DANFORTH,

vSs. A
WELLS ANDREWS, sr., BENJAMIN No. 68.
MILES anp JOHN A. ANDREWS.

The.defendants enter a motion to consoli-
date the above causes No. 67 and No. 68, for the reasons following :

1. All the subject matter involved in the above suits constitute in fact but one cause of
action.

2. The notes sued on in No. 67, and whieh is the only cause of action in said suit, were
assigned by A. H. Danforth & Co. to the plaintiff just before the commencement of this
suit, and long after the said notes became due.

3. The account sued on in the case No. 68 accrued while said notes in No. 67 were held
and owned by said A. H. Danforth & Co., and the defendants made payments from time to
time on both, and in separate triuls great injustice will be done to the defendants.

4. If the defendants are compelled to go into separate trials on the trial of 67, the
plaintiffs will insist that the eredits, and payments, and offsets, of the defendants ought to
be applied on the account in 68, and when 67 is disposed of then the plaintiff in 68 will
probably dismiss it, and thus greatly injure the defendants; and these defendants claim
that as against the claims in both suits they have credits offsets and payments amounting
to more than any just claim of the plaintiffs in both.

5. That A. H. Danforth and G. W. Danforth, the plaintiffs in 67, and Almon G- Dan-
forth, the plaintiff in 68, constitute and compose in fact the firm of A. H. Danforth & Co.

6. The bringing of two suits was designed to, and does in fact, embarrass the defendants
in making their defense.

7. There are a large number of witnesses in the case, and the maintenance of two suits
will be attended with additional expense, and trouble, and cost to the defendants.

8. Other reasons,

KYES & GROVE,
Ilor Defendants.

The defendants to support their motion read in evidence the affidavits of Jldwin F. Fish,
B. D. Smith, Thomas Birkett, and Wesley B. Harvey, and the affidavits of Wells Andrews,
jr., on motion to continue 67 and this cause, which said affidavits of said Edwin F. Fish,
R. D. Smith, Thomas Birkett, Wesley B. Harvey, and Wells Andrews, jr., are in words and
figures following, to wit:

STATE oF ILLINOIS, In the Circuit Court of
TAazewELL CoUNTY, o Tazewell County.
A. H. DANFORTH Anp G. W. DANFORTH,

vs; 67.
WELLS ANDREWS, sr., BENJAMIN BT,
MILES, and JOHN A. ANDREWS.

ALMON G. DANFORTH,
WELLS ANDREWS, sw., BENJAMIN &
MILES, aAxp JOHN A. ANDREWS. . QMotion to consolidate.

Edwin T. Fish, being sworn,
on oath says that the above named A. H. Danforth, G. W. Danforth (plaint-
iffs in 67), and Almon G. Danforth, plaintiff in 68, are now, and for a number of years
have resided in Washington, in Tazewell county, in Illinois, and they have been engaged
in business as bankers in that town a number of years. He further states that said A. H,
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Danforth, G. W. Danforth, and Almon G. Danforth, were during the same time apparently
acting as partners in the banking business in Washington, and managed a bank called the
Prairie State Bank at that town. He further states that said Almon G. Danforth on more
than one occasion informed deponent that he was a partner of A. H. Danforth & Co. in the
banking business. He further states that during the time said firm were doing business
they had in the Prairie State Bank sundry printed cards, and which were distributed by
the members of said firm, on which card the names of said A. H. Danforth, G. W Dan-
forth, and Almon G. Danforth, were printed and set forth as constituting the owners of the
Prairie State Bank. Deponent further states that deponent has also lived in Washington
for a number of’ years, but was absent at times; and deponent has for a number of years
always understood that said three constituted and composed said firm. He further states
that he has acted as clerk for the defendants and has been on good terms with the Dan-
forths, and deponent has considerable knowledge about the claims and matters in contro-
versy in said suits ; and deponent believes that payments made by defendants to said Dan-
forths were made and were to apply on their indebtedness to said firm. Deponent further
states that the defendants have claims to large amount against said firm, and in the best
judgment of deponent great injury may be done to defendants if compelled to make sepa-
rate defenses. EDWIN T. FISH.
Subseribed and sworn to before me this 6th day of February, A D. 1863.
GEO. H. HARLOW, Clerk.

Thomas Birkett, being sworn, on oath says that he resides at Washington, Tazewell
County, Illinois, and has for some twelve years; and during the same time deponent has
been engaged in the business of making and manufacturing carriages, wagons, ete., at that
place. He further states that he is well acquainted with said A. H. Danforth and G. W.
Danforth, plaintiffs (in 67) and Almon G. Danforth, plaintiff in 68; all of said Danforths
have resided and done business in said Washington for a number of years, and deponent
always understood that the three Danforths above named constituted and composed the
firm of A. H. Danforth & Co. in the banking business, loaning money, etc. He further
states that about four years ago deponent went to the place of busimess of said A. H.
Dunforth & Co. to get them to accept a draft, which they done, and at the sume time said
Almon G- handed to deponent a printed card, ou which it was printed, and appeared to
the best of deponent’s recollection, that said A. H. Danforth, G. W. Danforth, and Almon
G- Danforth, composed or coustituted the firm of A. H. Danforth & Co. He further states
that he always understood and believed that said three Danforths owned and controlled the
bank called the Prairie State Bank at Washington. Deponent further states that he done
considerable business with said firm ; paid them money and borrowed moucy of them from
time to time ; and said Almon G. appeared to be the managing man of the concern, and in
conversation frequently said, in speaking of business, that we could accept a draft or trans-
act business, referring to himself as being one of the firm.

THOS. BIRKETT.
Subsecribed and sworn to before me this 6th day of February, 1863.
GEO. H. HARLOW, Clerk.
Per A. P. Grisworp, Deputy.

R. D. Smith, being sworn, on oath says he has lived at Washington and has been ac-
quainted with A. H. Danforth, Geo. W. Danforth, and Almon G. Dantorth, for near three
years. He further states that he always supposed said three were partners in the banking
business, and it is the impression of deponent that A. H. Danforth a year ago lust sum-
mer told deponent that Almon G. had an interest in the bank, meaning the Prairie State
Bank at Washington. R. D. SMITH.

Subseribed and sworn to before me this 12th day of February, A. D. 1863.
GLEOQ. H. HARLOW, Clerk.
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StaTE oF ILLINOIS, At the February Term, A. D. 1863, of the Circuit Court
TAZEWELL COUNTY,} of Tazewell County, State of Illinois.

Wesley B. Harvey, being first duly sworn, on his oath says that he is a citizen of the
town of Washington in said Tazewell county, and that he has been acquainted with A. H.
Danforth, George W. Danforth, and Almon G. Danforth, for at least five years; and that
he done business with the firm of A. H. Danforth & Co. during the time that they were
carrying on the Prairie State Bank in the said town of Washington, and that during the
time that said Prairie State Bank was in operation said Almon G. Danforth was acting as
cashier, and appeared to conduct the business; and that he, afiant, was in the habit of de-
positing money in said bank, and that at the time said bank broke, and at the time the banks
of Illinois suspended payment, being on or about the first day of May, A. D. 1861, he had
deposited in said Prairie State Bank about the sum of one hundred and sixty dollars; and
that soon after he heard that said bank had suspended he called at said bank for the pur-
pose of withdrawing his said deposits from said bank. Almon G. Danforth charged and
required this affiant to pay a discount of some fiftecen per cent. on the said oue hundred
and sixty dollars, which he did under protest. In a few days afterwards affiant called at
said Prairie State Bank and asked said Almon G. Danforth why he had exacted and re-
quired a larger discount of him than they were requiring of other persons who had money
deposited in said bank, affiant having been informed that they were charging other de-
positors a few cents less than they had taken from him. Affiant says that in answer to
said question said Almon G. Danforth said we had not then consulted together and deter-
mined on the amount that we would discount our depositors.

WESLEY B. HARVEY.

Sworn to and subscribed before me this 9th day of February, A. D. 1863.

[sEAL.] DAVID KYES, N. P.
Srare or ILuiNos, | oo In the Circuit Court of Tazewell County,
TazeweLL CouUNTy, . TFebruary Term, 1863.

ALMON G. DANFORTH,
vs.
BENJAMIN E. MILES, 4 DMotion to continue this cause.

WELLS ANDREWS, Jr., and
JOHN A. ANDREWS, J

Wells Andrews, jr., being first duly sworn, on
oath states, that the defendants can not safely proceed to trial at this term of this court
without the testimony of Chester Andrews and Frank Lawson, both of whom are residents
of Tuzewell County, but now and for the twelve months last past have been in the military
service of the United States, and both are now somewhere in the states of Mississippi.
Tennessee, or Alabama.

He further states that the suit is brought by the plaintiff to recover the amount of sev-
eral promissory notes set out in plaintiff’s declaration, and that all of the notes described in
plaintiff’s declaration were assigned to the plaintiff, as deponent is informed and believes.
by A. H. Danforth & Co. just before the commencement of this suit.

He further states that the dealings between the defendants and said A. H. Danforth &
Co., for the past eight years, have been large, and exceed in amount the sum of ninety

thousand dollars.
That ou the 22d day of April, 1854, said A. H. Danforth & Co. sold to the defendants

in this suit, Daniel L. Miles, and Paul N. Rupert, a stock of goods, at and for the price
and sum of $14,215.35, in payment of which said Miles, and Paul N. Rupert, and these
defendants, exceuted their three promissory notes of that date, to said A. H. Danforth &
Co, each for 84,738.45—'0110 at 6 months, one at 12 months, and one 18 months —all
bearing interest at 10 per cent. No other consideration was paid or received for said three

notes.
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Deponent further states that the deposition of Paul N. Rupert, on file, shows the fore-
going statement, as to the sale of the goods and the giving of said notes, to be true.

Deponent further states that between the time said three notes were given and the 22d day
of April, A.D. 1856, the makers of said three notes made sundry payments thereon, amount-
ing to a large sum of money, the precise sum the defendant can not now state; and that on
said 22d day of April, A.D. 1856, the defendants, Daniel L. Miles, and Paul N Rupert, and
suid A. H. Danforth & Co., figured up the amount of said three notes, and added interest
on the said three notes at the rate of 10 per cent. per annum, on all then remaining unpaid,
and upon all the remainder until the time payments were made, and deducted therefrom
the amount paid on said notes; and three new notes were executed for the balance by the

deftendants and Daniel L. Miles— one for 8500, and two for $5,000 each — all payable to
said A. H. Danforth & Co. at one day, and all bearing interest at 10 per cent. per annum.

These defendants expect to prove by said Chester Andrews that said original three
notes were taken up, as stated, and that three new notes were given for balance of old
notes and interest, after deducting payments, and that included in the thrce new notes
execated by the defendants and said Daniel L. Miles there was included over nine hundred
dollars of unlawful and usurious interest.

He further states that he expeets to prove by said Chester Andrews, that between the
said 22d day of April, 18736, and the 22d day of November, 1857, the defendants and said
Miles made large payments on said three notes dated April 22, 1856 ; and on said 22d day
of November, 1857, the defendants, Daniel L. Miles, and said A. H. Danforth & Co.,
figured up the amount of said three last notes, and added interest thereto on all remaining
unpaid, and on all the balance until payments were made, and deducted payments actually
made; and the defendants for the balance executed to said A. H. Danforth & Co. the notes
described and set forth in the 4th, 5th, 6th and 7th counts in plaintiff’s declaration, and
two other notes— one for $1,000, and one for $328.18 — both of which last notes the de-
fendants have fully paid to said A. H. Danforth & Co., and cancelled the same.

He also expects to prove by said Chester Andrews, that no other or further consideration
was paid or received for said last mentioned notes, and that the further sum of eight
hundred and four dollars of unlawful and usurious interest was included in said notes so
executed by the defendunts on said 22d day of Nov., 1857, making in all the sum of
$1,704 of usuripus and unluwful interest, included in and forming part of the notes so
executed Nov. 22d, 1857.

He further states that these defendants have at various times had other dealings with
said A. H. Danforth & Co., and have paid them large sums of money, drafts, ete., that these
defendants intended to apply on the claims said A. H. Danforth & Co. held against them.
But just before the commencement of this suit said A. H. Danforth & Co. assigned the
notes in suit to the plaintiff, the effect of which is to embarrass the defendants in making
their defense.

He further states that the plaintiff is a son of one of said firm of A. H. Danforth & Co.,
and a nephew of the other, and was acting as clerk and cashier of said firm during the
principal part of the time the dealings between the defendants and said A. H. Danforth &
Co. were going on.

Deponent further states that said A. H. Danforth & Co. have also commenced suit against
these defendants in this court, which is now pending herein, to recover for a bank account

against these defendants.
He further states that this deponent has filed his affidavit in said cause for a continuance,

in which depounent sets out a statement of payments, credits, etc., and showing that these
defendants have overpaid said account of A. H. Danforth & Co. some 6 to 80008, which
ought to be credited and allowed to defendants in this suit. He makes said affidavit a part
of this application the same as if here inserted at length.
He expects to prove the same facts in this cause by the suid Chester Andrews and I‘r.mk
Lawson as stated in said affidavit, and defendants have no other witnesses by which to prove
the same facts, known to deponent.
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He further states that he also expects to prove by said Chester Andrews that all said
notes in plaintiff’s declaration mentioned were assigned to plaintiff after they became due.

He further states that he at the last term fully believed he could prove by said Paul N.
Rupert all the facts in relation to the lifting and giving the notes, as herein before stated ;
but said Rupert, on being examined, could only state as to the notes given for said goods.

He further states that he has other witnesses to prove some other and additional payments
and credits on the notes in this suit, but he knows of no witnesses by whom the de-
fendants can prove the same facts as he expeets to prove by said Chester Andrews and Frank

Lawson.
He further states that he believes there will be a controversy about the facts in the case,

and it will be indispensably necessary for the defendants to have the testimony of said
Chester Andrews and said Lawson, or defendants will be greatly injured.

He further states that said Chester Andrews is now, and since this suit was commenced
was, a captain of a company in the 47th Regiment of Illinois Volunteers, and in the active
discharge of his duties as such; and that said Lawson, during the same period, was, and
still is, a soldier in the 8th Regiment of Lilinois Volunteers, and moving about from place to
place in the states of Mississippi, Tennessee and Alabama. He further states that these defend-
ants caused a summous to issue in this cause in the first part of December, A.D. 1862, to the
sheriff of Tazewell county, for said Frank Lawson and Chester Andrews, but said sheriff
has not been able to find said witnesses, as defendant is informed and verily believes.

He further states that these defendants caused a potestatem commission to issue in this
cause, out of and under the seal of this court, directed to Captain Joseph B. Miles, a captain
in the Forty-seventh Regiment Illinois Volunteers, commissioner to take the deposition of
said Frank Lawson and Chester Andrews in this cause, upon interrogatories duly filed;
which commission was issued on or about the third day of December, A.D. 1862, which
was forwarded to him, the said commissioner, at once by mail; but said commissioner has
not as yet been able to take said depositions, or either of them, and has not taken and re-
turned the same to this court. :

He further states that said commission was procured, issued and forwarded in good faith,
bona fide, as soon as these defendants found out where to forward the same; that said ecom-
mission and interrogatories were forwarded by mail to said commissioner, at Corinth, in the
State of Mississippi, where said commissioner and said witnesses were at that time, as he
verily believes.

He further states that, owing to the disturbed condition of affairs in that neighborhood,
said commissioner has been unable to take and return said commission and depositions.

He states expressly and positively that these defendants know of no other reliable person
to take said depositions; that said commission was procured and furnished as soon as the
defendants learned the whereabouts of said Frank Lawson and Chester Andrews, and were
forwarded without delay.

He further fully expects to procure the depositions of said witnesses Lawson and Andrews
by the next term of this court.

That this application is not made for delay, but that justice may be done. He prays,

therefore, that this cause may be continued.
WELLS ANDREWS, JR.

Subscribed and sworn to before me, this 8d day of February, A.D. 1863.
GEO. H. HARLOVW, Clerk.

The affidavits of Wells Andrews, jr., read in evidence on the motion
to consolidate, and the account attached to the same, may be found in
record on pages from 67 to 89 inclusive, and appear in printed abstract
on pages 9, 10, 11, 12, 13, 14, 18, 19, 20.

The defendants also read in evidence in support of the motion the bill
of particulars in 67, and the notes and indorsements set out in this cause,
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which said bill of particulars in case 67 was filed February 12th, 1863,
and is in words and figures following, to wit;

Messrs. Andrews, Miles & Ca. To A, H. Danforth & Co,, Dr.
Dec. 5th, 1861.

To balance of account rendered ns per pass-baok of account cyrrent to
this date, (all checks and vouchers having been returned to said

Andrews, Miles, & Co.) $1,619.29
Dee. Gth, 1861. Cr.
By 15 days draft on S. 8. Guthrie, Buffalo, N. Y., for $300.00
Less discount and exchange 2.90 297.10
May 3d, 1862, By one day sight draft on S. S. Guthyie, —
Buffalo, N. Y., dated May 3, 1862, 500.00 797.10
Balance, $822.19

Both of the above drafts were drawn by Miles, Andrews & Co,

Said notes and indorsements are in the words and figures following,
to wit;

$169.37. Washington, Tazewell County, Ill., Sept. 14th, 1861.
One day after date, we, the subscribers, of Washington, County of Tazewell, State of Il-
linois, promise to pay to A. H. Danforth & Co., or order, at their office in Washington,
one hundred and sixty-nine ;37 dollars, for value received, with 10 per cent. interest.
ANDREWS, MILES & CO.
Indorsed ; Pay AnMoN G. DANFORTH, '
A, H, DANFORTH & CO.

8594.27. Washington, Tazewell County, Tll., 21 January, 1861.
One month after date, we, the subscribers, of Washington, County of Tazewell, State of
Illinois, promise to pay to A. H. Danforth & Co., or order, at their office in Washington,
five hundred and ninety-four 27 dollars, for value received, with interest.
ANDREWS, MILES & CO.
Indorged : Pay AnMoN G. DANFORTH,
A. H. DANFORTH & CO.

$700. Washington, Tll., July 14th, 1860.
On the first day of September next, we promise to pay to the order of William M.
Thompson seven hundred dollars, three hundred dollars to be paid in coin, value

received, with interest after maturity at 10 per cent. per annum.
ANDREWS, MILES & CO.

Indorsed : September 14, 1861. Interest paid on this note from September 1, 1860,
to September 1, 1861 — $70.
Pay A. H. Danrorre & Co.,
his
WILLTAM M. >l-<k THOMPSON.

Attest, Tos. TAYLOR.
Pay ALMoN G. DANFORTH,
A. H. DANFORTH & CO.
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$1,000.00. Washington, T11., November 22d, 1857.
One day after date, we, jointly or severally, promise to pay to Asa H. Danforth & Co.,
or order, one thousand dollars, with interest from date, at the rate of 10 per cent. per an-

num, for value received.
Indorsed: Credit this note one year inter-} B. E. MILES,

Record, pagoe 91,

est, up to Nov. 22, 1858. $100.00. WELLS ANDREWS, Jr.,
Feb. 22, 1860. Interest paid on this JOHN A. ANDREWS.
note from Nov. 22, 1858, to Nov. 22, 1859, $100.00. . )
Sept. 14, 1861. Interest paid on this note from Nov. 22, 1859, to August 22, 1861,
$175.
Pay ALMoN G. DANFORTH,
A. H. DANFQRTH & CO.

$1,000.00. Washington, Ill., November 22d, 1857.
One day after date, we, jointly or severally, promise to pay to Asa H. Danforth & Co.,
or order, one thousand dollars, with interest from date, at the rate of 10 per eent. per an-
num, for value received.
Indorsed : Credit this note one year inter- B. E. MILES,
est up to Nov. 22, 1858. 8100.00.} WELLS ANDREWS, sz.,
Feb. 22, 1860. Interest paid on this note JOHN A. ANDREWS.
from Nov. 22, 1858, to Nov. 22, 1859, 100.00.
-Sept. 14, 1861. Interest paid on this note from Nov. 22, 1859, to August 22, 1861,
$175.
Pay ArmoN G. DANFORTH,
A. H. DANFORTH & CO.

$2,000.00. Washington, Illinois, November 22d, 1857.
One day after date, we, jointly or severally, promise to pay to A. H. Danforth & Co., or
order, two thousand dollars, with interest from date, at the rate of 10 per cent. per annum,
Rocord, page 92. for value received.
Indorsed : Credit this note one year interest B. E. MILES,
up to Nov. 22, 1858. 3200.00.} WELLS ANDREWS, sx.,
Feb. 22, 1860. Interest paid on this note JOHN A. ANDREWS.
from Nov. 22, 1858, to Nov. 22, 1859, $200.00.
Scpt. 14, 1861. Interest paid an this note from Nov. 22,1859, to August 22, 1861, $350.00.
Pay ALMON G. DANFORTH,
A. H. DANFORTH & CO.

$2,000.00. Washington, Ill., November 22d, 1857.

One day after date, we, jointly or severally, promise to pay to A. H. Danforth & Co., or
order, two thousand dollars, with interest from date, at the rate of 10 per cent. per an-
num, for value received.

Indorsed : Credit this note one year interest) B. E. MILES,
up to Nov. 22, 1858. $200.00. WELLS ANDREWS, Jr.,
Feb. 22, 1860. Interest paid on this uote; JOHN A. ANDREWS.

from Nov. 22, 1838, to Nov. 22, 1859, $200.00.
Sept. 14, 1861. Interest paid on this note from Nov. 22, 1859, to August 22, 1861, $350.00.
Pay AryoN G. DANFORTH,
A. H. DANFORTH & CO.

The plaintiff, in opposition to said motion, then read in evidence the
affidavits of Thomas Taylor and Almon G. Danforth, which said affi-
davits are in the words and figures following, to wit:
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StaTE OF ILLINOIS, In the Tazewell County Circuit Court,
TazeweLn CounTy, February Term, A. D. 1863.

Record, page 93. A, H. DANFORTH & CO.,
i vs.
ANDREWS, MILES & CO.

Thomas Taylor, being duly sworn according to law, de-
pose and say, that he went into the employ as book-keeper of A. H. Danforth & Co., the
plaintiffs in the above entitled cause, on or about December 1, 1858, and continued in that
capacity until December 21, 1861, and that the parties composing the said firm of A. H.
Danforth & Co. were Asa H. Danforth and Geo. W. Dunforth. Deponent further saith
that Almon G. Danforth, during said time, acted in the capacity of cashier for said A. H.
Danforth & Co., for a salary, and that said Almon G. Danforth had no capital invested in
the business of said A. H. Danforth & Co., and was not a partner in said firm; and further
deponent saith not

THOMAS TAYLOR.
Subscribed and sworn to before me this 12th day of February, A. D. 1863.
GEO. H. HARLOW, Clerk.

STATE oF ILLINOIS, In Circuit Court,
Tazewern CounTty, Tebruary Term, A. D. 1863.

ALMON G. DANTFORTH,
vs.
ANDREWS, MILES & CO. }

Almon G. Danforth, being duly sworn according to law.
depose and say, that he is the plaintiff in the above entitled cause, and that he was at the
" time of the commencement of the above suit, and still is, the sole owner in his own indi-
liwoord, page 84 vidual right, of the notes upon which the above suit was brought, and that he will be en-
titled to the proceeds of said notes, when collected, in his own individual right. And this
depouent further saith that he has no interest whatever in the suit brought by A. H. Dan-
forth & Co. agaivst Andrews, Miles & Co ; and further deponent saith not.

ALMON G. DANFORTII.
Subscribed and sworn to before me this 12th day of February, A. D. 1863.

GEO. II. HARLOW, Clerk.

But the court overruled the motion, and refused to consolidate the
causes 67 and 68; to which decision of the court in overruling said mo-
tion, and in refusing to consolidate the causes 67 and 68, the defendants
then and there at the time objected and excepted.

The court then directed a jury to be called, to which the defendants
objected and excepted, on the ground that a change of venue should
have been granted by the court; and the plaintiff, to maintain the issues

upon his part, offered in evidence the following notes, with the indorse-
ments thereon, to wit:

One note, dated September 14, 1861, payable at one day to A. H. Dan-

forth & Co., for $169.37, with interest at 10 per cent., made by Andrews,

tecord, page 95, Miles & Co., and by the former indorsed to plaintiff. One note, dated
January 21, 1861, payable at one monih, to A. H. Danforth & Co., for

$594.27, with interest, made by Andrews, Miles & Co., and by the former

indorsed to plaintiff. One note, dated July 14, 1860, payable on the

first day of September next thereafter, to William M. Thompson, for
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$700 — $300 to be paid in coin — with interest after maturity, at 10 per
cent., made by Andrews, Miles & Co., and by the former indorsed to A.
H. Danforth & Co., and by the lafter to plaintiff. Indorsed September
14, 1861.: Interest paid from September 1, 1860, to September 1, 1861,

teeord pases $70.  Two notes, each dated November 22, 1857, payable at one day to
Asa H. Danforth & Co., for $1,000, with interest at 10 per cent., made by
B. E. Miles, Wells Andrews, jr., and John A. Andrews, and by A. H.
Danforth & Co. indorsed to plaintiff. Indorsed: Interest paid to Aug.
22,1861, $375. Two notes, each dated Nov. 22, 1857, payable at one
day, to A. H. Danforth & Co., for $2,000, with interest at 10 per cent.,
made by B. E. Miles, Wells Andrews, jr., and John A. Andrews, and by
the former indorsed to plaintiff. Indorsed: Interest paid to Aug. 22,
1861, $750. (The notes and indorsements are set out at length in
printed abstract on pages 21and 22.)

ftecord. pago 97 To which the defendants objected. Objection overruled. Defendants

excepted.
The plaintiff here rested.

The defendants then called Asa H. Danforth, who testified as follows,
to wit:

These notes in suit were assigned by A. H. Danforth & Co. to the
plaintiff at the time I brought them to Pekin to be sued. It was about
two weeks before the commencement of this suit; was in August, 1862.
I am one of the firm of A. H. Danforth & Co. The defendants then asked
what consideration, if any, was paid by the plaintiff to A. H. Danforth &
Co. for the assignment of the notes: to which plaintiff objected. Ob-
jection sustained. Defendants excepted. The defendants then proposed
to prove that the notes still belonged to A. H. Danforth & Co., and were as-

tecord puge 95 signed to plaintiff for collection merely. Plaintiff objected. Objection
sustained. Defendants excepted. The defendants then called John A.
Andrews, who testified that on the 22d April, 1854, the defendants and
Daniel L. Miles, and Paul N. Rupert, purchased a stock of goods of
A. H. Danforth & Co. for $14,215.35, and gave their notes at 6, 12 and
18 months, each for $4,738.45, at 10 per cent. interest.

First note was paid before maturity and delivered up. On 22d April,
1856, A. H. Danforth & Co., and malkers of notes, footed up amount of inter-
est on {wo remaining notes at ten per cent., added same to principal, and
then computed interest on the amount for the second year at 10 per cent.,
and then deducted sundry payments and credits. Defendants and Dan-
iel I.. Miles then gave their uotes of same date for the balance.

Witness executed the two following notes, which were read to the

Record, pages JUTY, to wit: One at 12 and the other at 18 months, each for $4,738.45,

08 and 99.
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payable to A. H. Danforth & Co., with 10 per cent. interest, and dated
April 22, 1864, and signed by Paul N. Rupert, Daniel L. Miles, Wells
Andrews, John A. Andrews, and B. E. Miles. Witness then identified
o the three notes executed April 22d, 1856, which were read to the jury,
wand100.  as follows: Two for $5,000 each, and one for $500, all payable at one
day to Asa H. Danforth & Co., with 10 per cent. interest, and signed by
Daniel L. Miles, John A. Andrews, Wells Andrews, jr., and B. E. Miles.
Witness further stated that on the 22d Nov., 1857, the defendants and
A. H. Danforth & Co. computed the amount due on said three notes
dated April 22d, 1856, at 10 per cent. interest, and deducted the credits
and payments, and then gave the notes described in the 4th, 5th, 6th and
Tth counts, and one other note for $1,000, and one for $328.18, for the
Record, poge 101. balance due on the notes dated April 22d, 1856. "That defendants paid
said {wo last mentioned notes. On cross examination witness stated that
he could not tell the amount paid on notes dated April 22, 1854, at the
time the next notes were given, nor whether the payments excceded the
amount. But on comparing the interest then due with the notes then
given, stated that the amount defendants then paid exceeded all the in-
terest charged, and also paid part of the principal, and that when the
notes were changed, April 22, 1856, the amount then paid to A H. Dan-
forth & Co. exceeded the interest also then charged in said notes, and
also discharged part of the then unpaid principal, and said three notes of
that date were executed for the balance then due after deducting said
payments. Defendants then called Wells Andrews, who stated that on
22d April, 1854, the defendants, and Daniel L. Miles, and Paul N. Ru-
pert, purchased a stock of goods of A. H. Danforth & Co. for $14,215.35,
and gave their notes at 6, 12 and 18 months for $4,738.45 ecach, with 10
per cent. interest. That no other consideration was given. That the
note at six months was paid before due, and on the 22d April, 1856, the
defendants and Daniel L. Miles settled with A. H. Danforth & Co. for
Record. page 102 the two notes, at 12 and 18 months. That at that time the interest on
same was computed for one year at 10 per cent. and added to the prin-
cipal, and interest on amount computed for second year at 10 per cent. and
added to the principal, and after deducting the credits and payments the
three notes dated April 22, 1856, were given for the balance of said two
notes and interest. That on 22d Nov., 1857, defendants and A. H. Dan-
forth & Co. computed the amount due on the three notes dated April 22,
1856, at 10 per cent. interest, and after deducting credits, the notes in
suit of that date, and two others of same date —one for $1,000, and one
for $328.18 — were given, which two last named notes have been paid.
That the stock of goods was the only consideration for notes in suit.
Cross examined. That at the settlement of April 22, 1856, defendants
had an account against A. H. Danforth & Co., and the latter had an
account against defendants, but could not tell how much. Yet at
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the time of giving up the notes in 1856, and also in 1857, and executing
the new ones, the amounts then paid and settled exceeded the amount of
interest accrued then on the notes. Defendants then called Eli Heiple,
and proposed to prove that they had an account of $200 for storage
against A. H. Danforth & Co. that ought to be credited on notes. Plaint-
iff' objected, because account had been allowed in suit No. 67. Objection
sustained. Defendants excepted.

Plaintiff’ then called Thomas Tayler, who, on being handed an account.
stated that in the settlement of Nov. 22, 1857, there was an item of
$100 in money that A. H. Danforth & Co. had paid for defendants, and
defendants were credited with $2.11 of interest. The amount of defend-
ants” account at that time exceeded the interest on the notes over $2,000.
Cross examined. Had no recollection of the facts except as his memory
was refreshed by the account, and only swore as matters appeared on the
account in his hands, and he tcok the amounts from the account. That
he made the entries stated in the account, and also made the calculations,
and would swear to his own work. The parties here rested their cause.

This was all the evidence in the case.

The plaintiff then asked the following instructions :

The jury ave instructed that if they believe from the evidence that after the 21st day
of January, 1857, the defendunts and the plaintiffs had a full settlement, and the defend-
ants gave plaintiffs their notes, including interest, calculated at the rate of 10 per cent. on
notes due before that time, this would not be a usurious trausaction, and the plaintiffs
would be entitled to recover the amount due upon said notes and interest, that were given
after January 21, 1857.

It the jury believe from the evidence that in 1854 A. . Danforth & Co. sold a stock of
zouds to the defendants and two other persons and took the notes of the purchasers for the
price thereofl with interest at the rate -of' 10 per cent., and that upon a settlement of ae-
counts between them new notes were executed leaving out one of the obligors ; and again
in Nov. 22, 1857. the notes sued on were exccuted leaving out another of the obligors to
the second notes, bearing interest at the rate of 10 per cent. from date, the said last
transaction would not be usurious, and the plaintiff will recover the amount of the notes,
and interest at 10 per cent.

Defendants objected.  Objection overruled. Defendants excepted.
The defendants then asked the following instructions :

The jury are instructed that by the act of the General Assembly of the State of Illi-
nois, approved January 30, 1849, it is provided that in the trial of any action brought
upon a promissory note or writing obligatory in any of the courts of this state, wherein is
reserved a higher rate of' interest than six per cent. per annuw, it shall be lawful for the
defendant to set up and plead as a defense in any such suit, that the consideration of’ said
uote or writing obligatory, upon which such suit was not for money loaned. And if it
appear upon the trial of the cause that the note sued on was not given for money loaned,
then the court shall ouly render judgment for the principal sum in the said note, and six
per cent. interest.

The defendants in this case set up as a defense, in part, to four of the notes set out in
plaintift’s declaration, that in April, 1834, they, with Daniel Miles and Rupert, purchased
a stock ot goods of' A. I. Danforth & Co., amwoununting to the sum of $14,215.35, aud gave
them three notes for the amount, and that said notes were given for money loaned, and
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that said notes bore interest at the rate of ten per cent., and that on the 22d day of April,
A.D. 1856, the defendants and Daniel Miles figured up with A. H. Danforth & Co. the amount
of said three notes, and interest thereon at 10 per cent., added the sums together und de-
ducted sundry payments, and then gave three notes for the balance, amounting to the sum
of $10,500, and on the 22d November, 1857, the defendants, with A. H. Danforth & Co.,
again figured up the amount of the 810,500 notes, and interest on the same at the rate of’
ten per cent., and from the whole amount deducted payments and credits, and gave the
notes dated Nov. 22, 1857, for the balance ; and the defendants now seek to have deducted

from snid notes the difference between interest at six per cent. and the interest actually
charged.

(The foregoing instructions, as asked by defendants, the court refused
to give, and to which decision defendants excepted.)

Whatever interest was agreed to be paid on any contract, for any thing except money
“loaned, under the law of 1849, over the rate of G per cent., was usurious, and the six per
cent. only can be recovered ; but if new notes are given for the former purchase under the
law of 1857, and made to draw 10 per cent., the new notes would not be usurious ; but if
they are a part of the former transaction, the 4 per cent. usury in the former notes so
taken may be deducted from the amount due on the latter notes,

Reeord, pago 107 The jury returned the following verdict:

Record, page 108,

Rueord, page 109.

We, the jury, find for the plaintiff, and assess his damages in the sum of seven thousand
eight hundred and forty-eight dollars.

The defendants then entered a motion to set aside the verdict and for
- new trial, which motion is in the words and figures following, to wit

SraTe oF ILLINOTS, S In the Circuit Court of Tazewell County,
TazeweLL Counry, } § February Term, 1863.
ALMON G, DANFORTH, .
vs. } DMotion to set aside verdict, and for a new trial.

MILES AND OTHERS,

The defendant enters a motion for to set aside the verdict in this cause, and for a new
trial, for the following, among other reasons :

1. The court improperly refused to grant a change of venue in this cause.

2. The court improperly overruled the motion to continue this cause at this term,
- The court allowed improper evidence to be given on the part of the plaintiffs,
. The court excluded proper evidence on the part of the defendants.
. The court gave improper instructions on the part of the plaintiffs,
The court refused proper instructions asked by the defendants.
The verdict is against the weight of evidence.
. The verdict is against law.

9. The court improperly refused to consolidate this cause with case number 67, tried at
this term.

Other reasons. GROVE & KYES,
Zior Defendants.

00 =1 O O - W

Motion overruled. Defendants excepted.

The court then rendered the following judgment on the verdict :

Lt is therefore ordered and adjudged by the court that the plaintiff have and recover of'
the said defendants the damages aforesaid in form aforesaid found, likewise the costs and
charges by him about his suit expended, and that execution issue therefor.

Defendants excepted.
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The plaintiff assigns the following errors on the record:

1. The court below erred in not awarding a change of venue, as prayed.

2. The court below erred in not granting a continuance of the cause

at the February term, 1863.

3. The court below erred in not consolidating the cause with case

No. 67.

4. The court admitted improper evidence on the part of the plaintift
below.

9. The court excluded proper evidence offered by the defendants
below.

6. The court below erred in giving improper instructions for plaintiff

below.

7. The court below erred in refusing proper instructions asked by de-
fendants below.

8. The verdict was against the weight of evidence. -

9. The verdict was against the law of the case.
10. The verdict is for too much.
11. The court below erred in overruling the motion for a new trial.

12. The instructions were calculated to mislead the jury, and were
contradictory.

13. Other reasons.

By GROVE & KYES, Their Attorneys.



BENJAMIN E. MILES AND OTHERS,
Plaintiffs in Error,
vs. PLAINTIFFS’ BRIEF AND POINTS.
ALMON G. DANTORTH, :

Defendant in Xrror.

1. A change of venue should have been awarded.

The petition was presented on the first day of the term; heard on the
second day; was in proper form, and the adverse party had reasonable
notice.

See on this point

Clark vs. the People, 1 Scam. 117.

Berny vs. Wilkinson, 1 ¢ 164.

McGoon vs. Little et al., 2 Gil. 42.

Pearl et al. vs. Wellman, 11 Ills. 356.

Searls vs. Munson, 17 Ills. 561.

Moss et al. ws. Johnson, 22 Ills. 640.
As to the question of notice generally —

Cody ws. Hough, 20 Ills. 43.

Cox et al. ws. Millner, 23 Ills. 476.

2. The court should have continued the cause at the Feb. Term, A. D.
1863.

See affidavits of Wells Andrews, jr., and account attached, printed
abstract, pages 9, 10, 11, 12, 13, 14, 18, 19, 20.

In deciding this point the court will consider the amount in contro-
versy, the disturbed condition of the country, and the difficulty of pro-
curing depositions of soldiers in the field.

See also

Lyon et al. vs. Boilvin, 2 Gil. 637.
Cole ws. Choteau et al., 18 Ills. 441.
Shook vs. Thomas, 21 Ills. 89.
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8. The court below erred in not consolidating the case with case No. 67.

The affidavits, account and notes read in evidence on the hearing of
the motion show that A. H. Danforth & Co., the plaintiffs in case No. 67,
and the defendants in both cases had large dealings together, amounting in
the aggregate to over $90,000. That Danforth & Co. held sundry notes
against the defendants, as well as a bank and other accounts. Just be-
fore the commencement of the suits, Danforth & Co. assigned the notes
they held against the defendants to A. G. Danforth, a son of one of the
firm of A. H. Danforth & Co., and the nephew of the other, and the
clerk of both. Almon G. Danforth sued on the notes, and A. H. Dan-
forth & Co. brought suit on the accounts. The design of A. H. Danforth &
Co. in thus splitting the cause of action was to make the payments of the
defendants apply in payment of usurious interest charged in A. H. Dan-
forth & Co.’s account.

See 1 Chitty on Pleading, 198.

“ Where the plaintiff has two causes of action which may be joined in
one action, he ought to bring one action only; and if he commence two

actions he may be compelled to consolidate them, and to pay the costs of
the application.”

See cases cited in note, 1 Chitty on Pleading, 9th American Edition,
page 199.

Here Danforth & Co. had an account running for several years, and
sundry notes. They could have sued and tried the whole together. They
brought two suits—one on the account in their own names, and one in
the name of their clerk. It is submitted that the whole record shows
that they were the parties interested in both suits. (It may be stated
here, as illustrative of the whole proceeding, that in Case 67 Miles et als.,
the defendants, recovered a verdict against A. H. Danforth & Co. for over
twenty-five hundred dollars, which the court below set aside and granted
a new trial, although it does not appear in the record.)

4. The court excluded proper evidence offered by the defendants below.
See testimony of A. H. Danforth, printed abstract, page 24. The witness
was asked what consideration, if any, was paid by Almon G.. Danforth
for the notes. The question was not permitted to be put  The defend-
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ants below then proposed and offered to prove by the witness that the
notes were assigned to Almon G. Danforth for collection only.
See also the testimony excluded as to the storage.

The dcctrine is that a party to a negotiable instrument is not a com-

~ petent witness to inquire into the consideration. But this does not apply

to the indorser, when he is called on to testify as to the consideration paid
by his indorsee, or whether the indorsement was not made merely to col-
lect, or whether the note has not been paid.

Bradley et al. vs. Morris, 3 Scam. 183.
Webster et al. »s. Vickers, 2 Scam. 296,
Lyon et al. vs. Boilvin, 2 Gilman 637,
Smith »s. Lovett, 11 Pick. 417,

Byles on Bills, 237,

5. The court gave improper instructions on the part of the plaintiff
below.

Sufford et al. vs. Vail, 22 T1l. 328.

Great Western R.R. Co, vs. Hanks, 25 Ill. 242.

Springdale Cemetery Association vs. Smith et al. 24 I11. 482,
Brown vs. Graham, 24 IIl. 630 and 631.

6. The court refused proper instructions asked by defendants below.

See same authorities last above cited.

7. The instructions given are contradictory, and calculated to mislead.

8. The court should have granted a new trial.

H. GROVE,
For Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1863.

BENJAMIN E. MILES e? al.

8. Lrror to Tazewell.
ALMON G. DANFORTH.

BRIEF.

The statute requires that reasonable notice should be given of an in-
tended application for achange of venue. What that reasonable notice is,
will depend upon the circumstances of the case. As for instance, when a
party has just learned for the first time that the Judge of the Court is preju-
diced against him, one day might be sufficient. But nothing of that kind
appears in this ¢ase. For aught that appears in the affidavit, the afliant
may have known of the prejudice of the Judge for years. It was un-
reasonable, then, that defendants should not give notice to the plaintiff °
of the intended application for a change of venue, until after the com-
mencement of the term of the Court in which the cause was pending,
and after plaintiff had been to the trouble and expense of getting ready
for trial. DBut there was no mnotice given in this case. Kyes, attorney
for defendants, merely observed to the attorney for plaintiff, the after-
noon of the day before the motion was decided, that the defendants ex-
pected to take a change of venue, without mentioning such fact as notice-

This was not notice.
Berry vs. Wilkeunson, 1 Seam. 164
Moss »s Johnson, 22 111 640.




II,

X At the Sept.ember term, 1862, the cause was continued upon the mo-
tion of the defendants on account of the absence of Paul V. LRupert and
Eli Haiple, who were alleged to be material witnesses,

At the February term, 1863, defendants made a motion for a ¢ontinu-
ance on account of the absence ot Chester Andrews and Frank Lawsox,
by whom it was alleged defendants could prove the same facts which at
the September term it was alleged could be proved by Rupert and Hei-
ple alone; that defendants, at the then last term, fully believed they
could prove by said Ruperf all said facts; but said Rupert, on being
examined, could only state as to the notes given for the goods. See
Abstract, page §, 14.

But what became of Heiple? And wlhen did defendant first learn
that these facts could be proved by Andrews and Lawson?

The aflidavit no where states that Heiple was not on hand, and that
the same matters could not be proved by him.

It is true that in the affidavit, filed at February term, 1863, itis stated
that the defendants. know of no other witness by whomjthey can prove
the same facts; but at the November term before, the same statement
was made in regard to Rupert and Heiple, and there is no explanation
made in regard to Heiple in the last affidavit. ;

It is upon its face apparent that this motion was made merely for the
purpose of delay.

Heiple was present, as the Record shows, page 26 of Abstract, at the
trial, and was sworn.

But there is a total want of diligence. He states that he sent the com-
mission for taking the depositions by mail, to Corinth, Miss , and that,
owing to the existing state of affairs, they had not been taken. INow,
this is a reason why he should not have risked it in that way. Forought
that appears, there may have been no mail to Corinth ; and under such
circumstances, he was bound to take it there himself or send it in some
other way. and if there was a mail, but the communication uncertain,
he should have taken some other way, or shown that no other way was
available. :



3

Greater diligence should be required on a second application for a
continuance than upon a first application,

Shook vs. Thomas, 21 111. 87.

Besides all this, the whole set oft and claims of the defendants .conld
have been pleaded and determined in the suit between the payees of the
note and the defendants, then pending in the same Court.

There is an objection taken to the reading of the first affidavit of Wells
Andrews, Jr., in the second application for a continuance, founded upen
an aftidavit of the same party. The affidavit was then upon the files,
and was not read as a counter aflidavit. ‘lhe Court had a right to look
into it to see whether these motions were not made for delay, as well as
to see how much diligence had been used by the parties since their last
continnance.

III.

The motion for a consolidation of the suits, was a matter of discretion,
and cannot be assigned for error.

The plaintitf’s aflidavits show that plaintiff was the bona Jide holder
and owner of the notes sued on, and entitled to the proceeds, and that
he had no interest in the suit between the payces of the note and the
defendants. The Court could not, therefore, consolidate the suits without
manifest injustice.

1V.

The offer of the defendants to prove by A. H. Danforth, one of the
Payees and indorsers of the notes, what the consideration for the assign-
ment of the notes to plaintift was, and that they were merely assigned to
plaintiff for collection, was properly refused.

It is true that an endorser to a negotiable instrument is a competent
witness to prove payment or anything else by which it has been discharg-
ed, atter his assignment ; but he is not a competent witness to prove any
tacts tending to invalidate the note in the hands of the endorsee. Be-
sides, it is a rule that no man shall be allowed to defeat, by his testimony,
4 security to which he has given credit as a party. Every man is pro-
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hibited from alleging his own turpitude in such a transaction. It would
be against public policy, as tending unnecessarily to repress the circala-
tion of commercial paper.

Churchill »s. Soter, 4 Mass. 157.

Bank of M. vs. Joues, § Peters, 12.

Bank U. 8. vs. Dunn, 6 Peters, 51.

Butler »s. Damon, 15 Mass. 223,

Chandler vs. Morton, 5 Greenl. 374.

Deering vs. Sawtel, 4 8 191.

Houghton vs. Paige, 1 N. H. 60.

£5. Harvisburg Bank vs. Forster, 8 Watts, 309.
Style vs. Lynch, 2 Dall. 194.

But the testimony we think was immaterial under the issues of the
case. The witness had already testified that the assignment was made
to the plaintift long after the 1.0tes Lecame due, and just betore suit
brought. This let defendants into a full defense, if they had any.

The testimony of Eli Heiple was properly excluded, because it appears
afirmatively that the storage account, amounting to $200, had already
been allowed in the suit bLetween the payees ot the note and the
defendants.

V.

The instructions given on the part of the plaintiff, were unobjectionable.
The notes were all given since the passage of the act of 1857, and the de-
tendants had then a right to contract to pay 10 per cent. interest ; and.,
if they then agreed to pay 10 per cent. interest on notes made while the
law of 1849 was in force, they would be bound by it.

Leegar vs Leegar, 19 I1l. 121.

The plaintifis in error, in their abstract, fail to give the instruct'ions
given on behalf of defendants below correctly. The instructions of de-
fendants were all given with the following qualification :

“ Whatever interest was agreed to be paid on any contract, for any-
thing except money loaned, under the law of 1849, over the rate of 6
per cent., was usurious, and the six per cent. only can be recovered ; bur
if new notes are given for the former purchase under the law of 1857, and
made to draw 10 per cent., the new notes weuld not be usurious ; but if
they are a part of the former transaction, the 4 per cent. usury in the
former notes so taken may be deducted from the amount due on the
latter notes.”
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This will be apparent, if the instructions are read over and compared,

commencing at page 105 of the Record, And this qualification was
proper.

Or, to speak more correctly, it was more favorable to the defendants

than the law warranted. And they cannot now complain of error made
by the Court in their own favor.

With this explanation, the instructions will be made consistent and
correct, so far as defendants have any right to complain.

There is a point made as to the amount of the virdiet, and a motion
for a new trial; but no reasons are given. We have examined this mat-
ter, and can find no error, as it appears to us.

H. M. WEAD,

B. S. PRETTYMAN,

A. G. KIRKPATRICK,
For Defendants in Error.
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