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SUPREME COURT.

NICHOLAS P. IGLEHART, ET AL,)
8
WILLIAM W.BEIRCE; ET AL,
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ERROR FROM SUPERIOR COURT OF CHICAGO.

—_——————

POINTS FOR APPELLEE.
The Suit below was a Bill in Chancery to foreclose a Mortgage

made by Nicholas P. Iglehart and wife to William P. Darst and
Henry Folsom as receivers of the Bank of Circleville. They
resigned and the present Plaintiff’s were appointed Receivers,

who file this bill, making the old Receivers-party defendants.

The equitable owner of the claim is the proper party to sue
in equity, in his own name :—Townsend vs Carpenter, 11 Ohio
R. 21.—Dixon’s Assignee vs Buel, 21 Iilingis R. 204.—Mosely vs
Gouch, 4 Rand., 592.—2 Story’s Equity ﬁ,‘su.

II. The mortgage in this case was made by Iglehart to the

Receivers, and they certainly have the right to enforce the same

in our Courts. The words Receivers could be treated as surplus

age. The present Plaintift’s are their assignees and as suchin
equity are entitled to sue. 7 Mich. R. 38. 7

III. By his failure to pay the sum for which the original
debt was compromised, the original sum became due and payable
and is secured by the mortgage. The conditions of the compro-
mise were that he was to pay it punctually, to have the benefit of
the compromise, otherwise the whole of the original debt con-

tinued due.

WAITE & TOWNE, -
Jor Appellees.
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who file this bill, making the old Receivers party defendants.:
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in our Qourts. The words Receivers could be treated as surplus
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III. By his failurc to pay the sum for which the original’

debt was compromised, the original sum became due and payable
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM THEREOF, A. D. i1884.

NICHOLAS P. IGLEHART, A
FRANCES M. IGLEHART, et al
Plaint{ffs in error,
Error to the Superior Court
of Chicago.

=Y

8.
WILIAM W. BIERCE, MARCUS
BROWN & HENRY N. HEDGES,
Jr., Receivers of the Bank of Cir-
cleville, Ohio, Defendants vn error. )

“~ABSTRACT -OF RECORD.

This was a suit in chancery, brought by the defendants in er-
ror. against the plaintiffs in error, for the foreclosure of a mort-
gage, given September 21, 1853, by N. P. Iglehart and wife, to
Henry ¥, Page, William P, Darst, receivers of the Bank of Qir-
cleville.

= : . Aacc
I'he bill se's forth in keee verba the mortgage and accompany-
g bond.

They are substantially as follows:

By the mortgage it is recited that Iglehart was justly indebt-
ed tosaid Page and Darst, in $9.812.61; that they had compro-
miscd their claim against him, and agreed to release him, in con-
consideration that he would secure to them the prompt and
punctual payment of one-half of said amount, viz: $4.906.30,
it the manner and at the times thereinafter specified, and that he
tudd cxceuted his bond of the same date in the penalty of $10.000,
conditioned for the payment unto them, their excculors, ad-
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2

ministrators or assigns, of said $4.906.30, as follows: $500.00

cash, and the balance in five equal payments annually of $881.26

each, with interest at six per cent., payable annually upon the

whole sum remaining unpaid, with the understanding that if de-

fault should be made in the payment of either of said instalments,

and if such default should continue for ninety days, then the whole.
of said $9.812.61, less what might be paid thereof, forthwith
become due and demandable; and with a proviso written under
said bond, that if said Page and Darst should not obtain the rat-
ification of said compromise by the court of common pleas of
Pickaway county, Ohio, said bond‘{s@ e void.

After these recitals, it is stated that ‘ for the better securing
the payment of the said sum of money mentioned in the condi-
tion of said bond, with interest thereon, according to the true
intent and meaning thereof,” &c., said mortgagors conveyed
“ unto the said Page and Darst, their heirs and assignes forever,”
certain real property described in said mortgage; but on con-
dition that if payment should be made unto the mortgagees,
“their executors, administrators or assigns,” of *‘the said sum
of money mentioned in the condition of said bond, with the in-
terest thereon at the time and times respectively; and in the
manner specified in the said condition,” the estate so conveyed
should cease.

By the mortgage, also said N. DP. Iglehart, for himself, his
heirs, &c., promised to pay unto said mortgagees, ‘ their execu-
tors, administrators and assigns, the said principal sum of mo-
ney mentioned in the condition of said bond, with the interest
thereon aceddring to the said condition.”

The mortgage further provided, that in case default should be
‘“made in the payment of said principal sum of money, with
the interest thereon §or any part thereof, at the time and times
respectively when the same should be paid as set forth in the con
dition of said bond,” or if the mortgagors should suffer any part
of the premises to be sold for taxes or assessments, or should per-
mit the same to be lessened in value so as to impair the security
intended to be effected by the mortgage, then the mortgagees,
&ec., could enter % said property and sell the same, &c., “and
out of the money arising from such sale, retain * * the principal
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and interest which might then be due’on said bond,” (it being law-
ful for the” mortgagees, their executors, &c., *to declare said

principal sum to be due, in case of a breach of the covenants”
of the mortgagors, &c.} :

Appended to the mortgage was an agrecement declared to be a
part of the mortgage itself, by which if was provided that the
mortgagees would release the mortgaged premises in separate
parcels for designated prices, amounting in the aggregate to the
sum of §7.100.00, to be paid on the mortgage; *‘the said re-
spective payments being the value appraised for each of the said
lots respectively, with respect to the security ” intended by said
mortgage; and further, that the payment by Iglehart, of the
whole amount thereby secured, with interest to the time of pay-
ment, would at any time entitle him to a discharge of the incum-
brance. '

The condition-of—+he bond as set out at length was condition-
cd as above stated, and contained such proviso, making it ne-
cessary to obtain a ratification of the compromise, as before sta-
ted.

The bill recited that Page and Darst were, in a certain suit in
chancery, in the common pleas court of Pickaway county, Ohio,
appointed receivers of said Bank of Circleville, &c., with the
usual powers of receivers in such cases, and were such receivers
on taking said bond and mortgage, and obtaizel the requisite
ratification of said compromise. That when appointed receivers,
said Page was named Henry Folsom, but that afterwards, by
proceedings under a law of Ohig, his name was changed to
Henry Folsom Page. That after the giving of said bond and
mortgage, the said Darst and Page resigned the office of receiv-
ers of said bank, and that said defendants in error were appoint-
ed receivers in said case, and as such, were the owners and hold-
ers of said bend and mortgage, and that the order accepting the
resignation of said Page and Darst, and appointing the defen-
dants in error as receivers fully vested in them, as such receivers,
all the assets of such bank, including said bond and mortgage,
the consideration of which was a debt due to said bank from
sald N. P. Iglehart, and that the whole of the mortgage debt
was due except $500.00, paid in October, 1853.



21

22-27

31-34
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The bill claimed to be due to the complainants, as receivers,
$9.812.61, with interest after September 21, 1853, less said pay-
ment of $500.00, and together with $66.04 paid by the com-
plainants for -taxes.

It recites that the claims of sundry persons joined with Igle-
hart and wife as defendants, should be postponed to the lien of
siid mortgage.

Answer without oath was called for, and the usual prayer for
foreclosure was made.

The bill was first demurred to by Iglehart. Afterwards he
filed an answer, by which all the material allegations of the bill
were traversed.

To ihis answer a replication was filed.

Affidavit was made by Edward P. Town that he was informed
and believes that certain of the defendants, to wit: Nathan C.
Burnham, Mary Ann Shayes, Paschall Woodward, the Farmer’s
College of Hamilton county, S. James and Joho Gridley, were
non-residents of Cook county, and of the state of Illinois, so
that process could not be served on them in said state, and that
said deponent had made dilligent search for them, and could not
find their whereabouts, on which publication of notice was made
as to said defendants. i

The deposition of Hocking H. Hunter states that complairants
have been, since August 1856, receivers in the suit in chancery
in Pickaway county, Ohio, mentioned in the kill, viz: a suit of
Wayman vs. the Bank of Circleville. That before that time
there were changes in the office of receivers in said case. That
Henry F. Page and William P. Darst had been receivers of said
bank.

He attached to his depositipn the foregoing mortgage, and a
warrant of attorney given %@ﬁ by N. P. Iglehart, and stated that
they came into his hands as counsel for the receivers of said
bank about August 22d, 1856.

That he had never seen the bond, but wanted to get a copy of
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it at the same time, and it could not be found. That he had
made dilligent search among his papers for such boud, and could
not find it, but that having what purported to be a copy of it,
which copy was in the hand-writing of judge Bicree, formerly
one of the receivers, he gave such copy attached to another de-
position taken with this.

That, on August 22d, 1856, as such counscl, he made a settle.
ment with Iglehart, by which the claim in a certain suit then
pending in the United States circuit court at Chicago, in favor
of the Bank of Circleville. and the receivers thereof, against
said Iglehart, together with the claim of said receivers evi-
denceg. by the al?ovc recited bond and nlol'tgﬁ'@emr which
settlement a decree was entered in said case, in Oct., 1856, to
which decree he referred, as alsoto the agreement filed on the
entry of said decree.

That he had no personal kmowledge what was done with the
assets in the hands of Page and Darst, receivers at the date of
said mortgage ; but that by law of Ohio, (2 Corwin St., pp. 863—
4, §13,) they should have been transferred by the removed
receivers to their successors. That about October, 1856,
he received through Williams and Woodbridge of Chicago,
$1025, to apply on said decree in the United States court, but
not to apply on the aforesaid bond and mortgage.

That the surname of Page was formerly Folsom, but his name
was, according to a law of Ohio, changed to be Henry Folsom
Page.

That the cause of action for which said decree was rendered
in the United States court was different from that of said bond
and mortgage.

The deposition of Henry Folsom Page shows such change of
his name ; and stated that at the April term of said Common
Pleas court of Pickaway county, Ohio, he and said Darst were
appointed receivers of said Bank, to succeed Franklin and Gei-
ger, who then resigned, there being also another, viz: Thrall,
who, without having during the term of the witness' receiver-
ship, attended much to the business, resigned in February 1854,
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when Darst also resigned, and William W. Bierce and Marcus
Brown were then appointed to succeed Thrall and Darst.
That, in May 1854, the witness resigned, and Henry N. Hedges,
Jr., was appcinted to fill the vacancy thus created; since which
time, said Bierce, Brown and Hedges have been such receivers.

That, on the appointment of the witness, the receivers of the
bank had an unsatisfied judgment against Iglehart, recovered in
the Common Pleas court of Warren county, Ohio, in March 1843,
for $6031 ; and they employed Larned and Woodbridge, attor-,
neys of Chicago, to collect it or %ﬁel‘.}‘to compromise, and
they having communicated an offer to pay one-half of the
amount, in the manner stated in the aforesaid mortgage, said
offer was accepted, subject to the ratification of the Common
Pleas court of Pickaway county, Ohio, and the bond and war-
rant of attorney given by Iglchart in pursuance of the compro-
mise were sent to the witness; but said mortgage was retained
by Larned and Woodbridge.

He states that he held said bond until April 27, 1854, when
he forwarded it to Woodbridge at Chicago, by mail, and after-
wards received his acknowledgment of the receipt of the papers
so sent.

That he had not had said bond since he so sent the same to
Woodbridge.

That the signatures of Iglehart and Larned upon the bond
and warrant of attorney were genuine.

That the bond was secured by the aferesaid mortgage.

That said Common Pleas court of Pickaway county, Ohio, at
the November term thereof, 1853, mude an order completely
ratifying said bond and mortgage, and the witness thought a
copy of said bond was then filed in said court. That he be-
lieved the copy so referred to by Hunter to be correct, and
thought he had that copy made by Bierce before sending the
original to Woodbridge.

That the bond and mortgage were given to secure one-half
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104
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105-7
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the amount due the receivers on said judgment in the Coramon
Pleas court of Warren county, Ohio, and that only $500, the
cash payment, had been paid on the mortgage.

That when he ceased to be veceiver, in May, 1854, he handed
over such papers as he held as receiver, to said Bierce, and
among them the said warrant of attorney ; but not the bond, for,
as he then informed Bierce, it had been so forwarded to Wood-
bridge. That the mortgage had never been in the possession of

the witness.

A motion was made to exclude the deposition of Page, on the
ground that he was a party to the suit, and no order for taking

his deposition had been entered. This motion was overruled.

Defendant Iglehart filed exceptions lo various parts of the
depositions of Hunter and Page, namely,-to parts thereof pur-
porting to state the contents of records, statutes, and giving
matter of hearsay; but the record contains no order on these
exceptions.

The depositions of the complainants, taken in their own be-
half, are next set out in the record.

The deposition of Bierce tends to show that he made the copy
of the bond to which Hunter referred, and that the original had
not been returned by Woodbridge to the receivers. It also
shows, that said Bierce was interested in the event of this suit,
both as ane of the receivers, and as administrator of one of the
stockholders of the Bank of Circleville.

The depositions of the other complainants tend to show that
they never saw or had said bond. Defendant Iglehart moved to
suppress these depositions of the complainants.

The bill was taken pro confesso against all the defendants ex-
cept Iglehart.

The evidence of Woodbridge shows a careful, but ineffectual
search by him, for the hond.
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108-9 The deposition of Larned tends to show that he prepared the
bond, mortgage and warrant of attorney; that the bond was
correctly rccited in the mortgage, and that the papers were for-
warded to Page and Darst, the receivers.

110 The cause was heard as to Iglebart, on the bill, answers repli-
cations, depositions and proofs, and the Court found the complain-
ants,as receivers, to be entitled to the bond and mortgage, and that
there was due thereon, at the date of the decree, February 7,

112 1863, $14.574.93 ; and directed a sale of the mortgaged premi-
ses, subject to redemption under the statute, unless the same

should be paid within ten days.

A record in the case wherein the complainants were appointed
receivers, was also introduced by the complainants, (under ob-
jection,) with the statutes of Ohio, which record and statutes
are not incorporated in the present record, but may be referred
to in the argument, on being filed.

el aeteips, ) Cuiess,

The plaintiffs in error pray a reversal of the decre; that the
Supreme court erred in rendering any decree for the complain-
ants, and in not dismissing the bill.

That the decree was for more than was due on the mortgage.
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Supreme Conrt of Yllinois,

NICHOLAS P. IGLEHART, Er L.

V. -

WILLIAM W. BIERCE, Er AL,

BRIEF FOR DEFENDANTS IN ERROR.

By the bond it was provided that if Page & Darst shonld not
obtain the ratification of said compromise, by the Court of Com-
mon Pleas of Pickaway county, Ohio, said bonds shonld be void.
Now, it is said, that said compromise was not ratified, and the ar-
gument is based upon the order reading, three annual payments in-
stead of five, This point is raised here for the first time; it was
not raised below. Were this an error at law the party would be
cut oft from raising the objection. We submit, whether the same
rule ought not to prevail in equity. There is no certificate of the
points decided below. It certainly was the duty of the plaintiff in
error to preserve the points and the evidence by certificate. The
record is entirely silent upon the subject. But if it can be raised,
we say that the compromise has been confirmed. The substance of
the compromise was, taking fifty cents on a dollar. That is con-
firmed. And it appears, also, that Iglehart had executed the mort-
gage and the warrant of attorney according to the terms of the
proposed settlement, and the same was approved, ratified and con-
firmed. This, being in proof as being the mortgage and warrant
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of attorney made on said gettlement, and t}i‘cy. reciting five years
instead of three years, they control. Turther, it nowhere appears
that any other mortgage was made and execufcd. It would fﬁ)l.low
that this was the compromise which was confirmed. II} .addltlon,
Mr., l’nge, one of the receivers, and attorney at law, .testlﬁes, “that
« the seltlement was $500 down, and. the balance in five equal annu-
« ol installments; and at the November term, 1853, of said court, an
« order was made completely ratifying said bond and mortgage, and
« my impresions are that a copy of the bond was filed in said court
« gt the time, or produced in said court;” but of this last he has
some doubts. In addition, he testifies that the papers were exe-
cuted previous to the confirmation. - Now, what the court did con-
firm was papers which had been executed, not papers to be exe-
cuted. And the proof every where shows that these were the
papers which were made, and the papers which were sought to be
confirmed.

The report is not made part of the record; by the report which
the commissioners.made, and which was what the ecourt did con-
firm, it is described as a bond and mortgage having five years to
run. And the confirmation was, in every respect, according to the
bond, and it was simply a clerical mistake in enfering the order,
now discovered in this court for the first time, and as that suit is
still pending, it is not now too late to correct the record nunc pro
tunc, so as to conform to the order actually made at the date of the
confirmation of the settlement. We therefore ask the court that,
it they deem there is error on this point, they reverse and remand
the case ; as, upon another hearing, the variance can be corrected.

It is said the present receivers cannot file the bill to foreclose this
mortgage. To whom does the mortgage belong in equity? Cer-
tainly to them. Then they are the proper parties to foreclose it.
The debt is the principal—the mortgage the incident—the ty

y i i ansfer

by delivery of the principal, draws afterit the incident, They have

filed the bill making the old receivers parties defendant WALKER
. 4 ‘S )

C. J., in Dizon v. Buell, 21. Il 203, thus lays down the rule :
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“ Equity treats the assignee of a contract not assignable in law as -
¢ the party in interest, nnd will afford him relief in a proceeding in
“ equity in his own name.” And the same doctrine is aflirmed in
Townsend \)/Cmpenter 11 Ohio R., 21 ;. Wooley v. Gouch, 4 Rand
R., 592; Srl"ges Equity R. 311. By 1)eing appointed receivers, °
they l)ecame entitled to all the assets, and whether there was a le-
gal assignment or not in equity, they c¢an sue for the same in their
own name. But by the testimony, it appears that all the assets °
were transferred to the present receivers, But it is said the objec-
tion is, that these receivers cannot sue in the tribunals of our State.
3y giving the bond and mortgage to the old receivers, the defend-
ant is estopped to deny their right to take the same. It may be
likened to the case of contracting with a corporation, whoever
contracts with- a cmpomtnon is e;topped to deny its corporate exist-
ence. // A0 tiiddo 00, 2 Fe 6 Ao //CLCLV/«Jf/é"

_All Saints’ (,'/Lurc/L v. Zovell 1 Hall R, 191

Boner v. Appleby, 1 Sand. R., 158.

Lalmer v. Lawrence, 3 Sand R., 161.

Steam Navigation Company v. Reed, 17 Barb.

A R., 378. -
—Gfop @305 49 éé g, DL S/
The piaintiff in error feels the force of this, for in his oral argu-

ment he admits, that Page & Darst could by virtue of the contract,
sue in the courts of this State. If they can sue, and if they have
transferred to the defendants in error all their claims to the bond
and mortgage, cannot the defendants in error sue? They come
here as individuals, describing themselves it is true, as receivers—
making the old receivers parties defendant, and proving by them,
that the bond and mortgage belongs to the defendants in error.
You may treat the “receivers” as surplusage. As individuals, they
certainly have the right to sue. The claim certainly belongs to
them. If this suit is not properly brought, it is conceded that none
can be, and we are without a remedy. And certainly the court
will hesitate long before they decide, that the equitable holders of
a contract which parties have voluntarily entered into, cannot be
collected in ourcourts. The error on the other side is in stating
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that these are chancery receivers. It is true, they are appointed
by a court-of chancery, but it is under a statute for the winding up
of an insolvent corporation, -~ By the law creating the corporation,
provision is made for its dissolution, and’the administration of its
assets.  The law of its existence provides for its-termination, and
authorizes parties, called receivers, to act in its stead. By the laws
of Ohio, under which the parties were appointed, they became
vested'with all the ‘assets, and full power to " sue. They became
under another name, the corporation, for the purpose of winding
up its affairs. See Ohio Statutes, vol. 40, p- 18, secs. 13, 14 and
following sections ; Swan’s Statute, 1840, p- 130,sec. 15. They are
the successors of the corporation. '

" Now could the bank of Circleville sne in this State? Most
certainly. But what right has it to sue? It is well settled that
such suit is only allowable by the comity existing between one
State or connty and another. This is clearly settled by Bank of
Augusta v."“Zf’&rlc, 13 Peters R., 590, 591. By the appointment of
a receiver on a corporation, the franchises of the corporation are
faken away. In the matter of Berry, 26 Barb. R., 55. What kind
of a comity can it be called that allows a corporation to sue in this
State, and which denies to the receiver wlo represents the corpo-
ration, and becomes vested with all its assets, the right to “collect
these assets. The old corporation has no longer the power. To
extend and uphold this right of comity is necessary for justice. So

faraswecan discover, it has never been denied in any single instance.

SToRY, in his Conflict of Laws, speaking of assignments under for-
eign bankrupt laws, says—Sec. 419, 420, 4921 :

“ In most of the cases when assignments under foreign bankrupt
“laws have been denied to give a title against attaching creditors,
¢ it has been distinctly admitted that the assignees might maintain
* suils in our courts under such assignments for the property of
“ the bankrupt.’

This action is brought for the propertj of the corporation, and
falls within the admitted principle. And Chancellor KexT, in

e T RRE—
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Hilmes v. Ramsor, 4 John. C. R.; 460, held that the assignment
by a bankrupt in England passed the assets in this. country. . But
in this case, in addition to the procecedings under which the receiv-
ers were appointed passing all the assets to them, the plaintiff in
error has become their debtor, and by privity of contract’ assented
to their receiving the assets in this State.

And repeated cases are to be found in our books where assignees
of foreign bankrupts have sued and been entitled to sue, in another
State, for the debts of the bankrupt.

Thomas v. Merchants' Bank, 9 Page C. R

Bird v. Pierpont, 1 John. R., 118.

Bird v. Carilat, 2 John. R., 342.

Banlk of Augusta v. Earle, 13 Peters R., 520, 589.
MecLaren v. Pennington, 1 Page C., 102.

Holmes v. Lanson, 20 John. R., 229.

The mode of instituting the suit depends upon whether institu-

ted in a court of law or equity.
2 John. R., 342,

There is a limitation to this doctrine when it is nccessary to pro-
tect ntrhts bona fide acquired. And we defy the other side, when
no such conflict exists, to find a single case where this right has
been denied, when the assignee has sought to collect a debt or en-
force a claim thus assigned him. In Grayden v. Church, T Mich.
R., 63, a receiver appointed under a cr editor’s bill in the State of
New York, filed a bill to foreclose a mortgage in the courts of the
State of Michigan, and the same objection now made here was
there raised, and the bill was sustained. And in this last case, the
court says that it is clearly admitted, in 17 Howard R., 315, if the
debtor had assigned to the receiver he could have maintained the
svit in the “jurisdiction of another State. Andin 1 Selden R., 327,
Hoyt v. Thompson, the right of the receiver of the Morris Canal
and Banking Company, ppomted in New Jersey, not only to sue,
but to collect the assets, is admitted. But interesting as these
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questions aye; there'is no necessity. to: puisue them.: Iglehart has-
contracted yith Page ‘& Darst; they have..resigned handing over
the assets, and among, others; the one in contraversy, to,the defends.
ants inierror; who, as' the equitable ownem, haye.aright to enforcey,
in the, comts of this State, the contract rhus made o ; )

'

It is- s'nd they should have obt'lined leave to sue the claim. This.
is not necessary, as, by the law under which they were, appomted :
it is made their duty to sue claims.

Ohio Statutes, Edition 1841 p- 130 sec. 15.
Law of 1842, p. 18, sec. 14, and following
sections.

Itis conceded in the argument, that the defanlt has made the
whole debt due, but it is said the mortgage only secures the sum
for which it was compromised. This is purely a question of con-
struction. By the terms of the boud, there are two sums named—
a greatcr to be satisfied by the punctual payment of a lesser. The
debt is the greater, the compromise is the lesser. The debt con-
tinues unless the compromise is punctnally made. The very first
recital in the mortgage is, what? That Jglehart is indebted
$4,906.30? No; but that he is indebted $9,812.61. That this
they have agreed to release it he would secure to them the prompt
and punctual payment of $4, 906.30. It then recites that he has
made his bond—and which bond recites the first indebtedness—
which can be satistied upon the paymerit of a less, but throughout
the larger is treated as the indebtedness ; and which larger sum is
mentioned in the condition of said bond. Afterreciting the bond,
the mortgage is given to secure the sum of money mentioned in
the condition of said bond, with interest therecon. Now, what is
the.true condition and meaning of said bond? In one contingency,
one sum—in another, another sum. . It is a: condition of .said bond:
to,pay theilarge sum if default be -made for ninety days in. the pay-:
ment of the lesser. And by said mortgage, it is covenanted by the
mortgagor to pay said principal sum and interest. And again; it °
is said the, principal sum of moncy mentioned ‘in the condition!of
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said bond agcording to the said. condition. . Now, whatis the prm-
cipal sum? What is the principal sum of money mentioned in
said condition? It is cer tainly - the debt, the ]arnex — ot the
smaller. Everywhere is that spoken of as the debt. To render it
more certain, it is the principal'sum ’lCCOldan' to the condition~of
the bond. And it is further provided, that it should be lawtul for
the party ‘of the second part'to” declare said pnncqul sum due in
case of a breach of' the covenants herein contamed, showing what
is intended by principal sum—referring to the debt, not the com-
promised sum. And the matter is rendered still more certain by ref-
erence again to said bond in connection with these words—where it
is said that said Iglehart is indebted in the sum of $9,812. 61—-and
which they have agreed to compromise upon the prompt and punc-
tnal payment of one-half of the above named amount, and in no
instance is the lesser sum spoken of as the debt—but simply as a
sum they are willing to take. In the event of neglect to pay the
installment of' the less sum—the whole of said sum of $9,812.60
less the amount which shall have been paid thereof, shall forthwith
become due and payable, and be immediately thereatter demanded.
So that nowhere 1n said bond, or its conditions, is the lesser snm -
made the ‘“principal sum ” in the debt, or treated as the debt.

It is said that the division of the sum shows that the lesser sum
is the one secured. It simply shows that the parties have agreed
that such is the value “appraised to each of said lots.” "

In the mortage is a power of sale, when default be made in the
payment of the principal, &c.; when the same should be paid, as
set forth in the conditions of sale, bond, &e., after providing for
how the sale shall be conducted, and out of the money arising trom
such gale to retain the principal which may then be due on said
bond. What sum is there due upon said bond? - Why, the prin-
cipal debt. . That is the original debt, and that is the debt due when-
default is made upon said bonds. Now that is what can be paid,
it sale is made under the power in the mortgage, and therefore, it
would seem to follow that that is what is secured by the mortgage.



8

Then fol]ows the po“'er to ded.ne the’ saxd pnncxpal stim - due:
Taking the whole mortgage tovethex thele can be no qnestmn but
what the onmnal debt is coveled by it. LG

Bat it is szud that we cannot recover beyond the penalty of the
bond. This we do not understand to be a rule applicable to a
proceeding in chancery, when we are seeking to recover the debt,
but a technical rule of law. ' ' :

Nor is it necessary to make the b'mL of Circleville a party, forit
is first a defunct corporation, and these parties are administering
upon its effects, and second, it is hereby its proper representatives.

WAITE & TOWNE,
Attorneys for Defendants in Error.



SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION

APRIL TERM THBRBOTF, AH. D, 1864,

Error to the Superior Cour-
of Chicago.

vs.

NICHOLAS P. IGLEHART et al.
WILLIAM W. BIERCE, et al.

POINTS FOR PLAINTIFFS IN ERROR.

The objections of the plaintiffs in error to the decree of the
court below may be thus stated, in general terms. That an. es-
sential condition on which theright of the mortgagees depend-
ed wasnot shown to have been performed. That the co mplain-
ants were not entitled to askany decree, by virtue of their office
of receivers. That the Bank of Circleville, under the proofs in
the case, was a necessary party. That the decree was for more
than the mortgage was intended to secure.

It

The bond and mortgage, bearing date 21st Sept., 1853, provi-
ded that if Page & Darst, the mortgagees, should not obtain the
ratification by the Court of Common Pleas of Pickaway Co.,
0., of a compromise stated to have been proposed by Nicholas
P. Iglehart, then the bond was to be void. The terms of this
compromise were, that Iglehart should be released from certain
indebtedness to the amount of $9812.61, in consideration of his
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securing to the mortgagees the prompt and punctual payment
of one half of that amount, viz: $4.906.30, as follows: $500
in cash, and the balance in 5 equal payments annually of $881.-
96 each, with é. interest at 6 per cent. per annum, payable an-
nually upon the whole sum remaining unpaid, &c. '

But it is not shown that such ratification was obtained. The
order of said coart of Common Pleas, made Nov. 15, 1853, re-
cites that Iglehart had proposed to make such payment as fol-
lows: “$500 cash in hand, and the residue in ¢hree equnal annu-
al payments, with interest payable annually;” and provided that
the receivers should be authorized and directed to compound the
judgment to be thus satisfied upon those terms.

Then it does not appear that the court understood or approved
the offer of compromise which was actually made, nor that the
judgment was actually compounded upon those terms, nor that
Iglebart ever was notified of any such ratification. And yet it
wag indispensably necessary toaver and prove a full compliance
with this condition.

1L

The mortgage , after naming Page & Darst as Receivers of
the same bank of Circleville, conveyed the premises to said Page
& Darst, their heirs and assigns. The complainants claim to
have been appointed successors of Page & Darst, as such receiv-
ers, and produced an order of said court showing the resigna-
tion of Page & Darst, and appointing them, the complainants,
to be such receivers. They then claim that, by virtue of such
order, and also under a statute of Ohio requiring receivers, when.
removed, to transfer the assets to their successors in office, they
became the owners and holders of the bond and mortgage.

But we object that neither the order of the court nor the
statute could have any extra territorial effect; and that, conse-
quently, the complainants, not being the parties to whom the
mortgage was given, nor the heirs or assignees of Page and
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Darst, were not entitled to bring suit in this state. And, at all
events, they should not have brought the suit without the d*-
rection of the court which appointed them.

Booth ws. Clark, 17 Howard, 330-1, 338-9; both as to the
want of capacity in the receivers, as such, to sue here, and as to
the propriety, at least, of their agking permission to bring the
suit.

111

But we again urge, that such dirvection to be at liberty to sue
was highly neccessary in this case, and that the bill was defective
in not joining the Bank of Circleville as a party. Here the
facts shown by the record of the said Common Pleas Court are,
that on the 14th of April, 1842, a bill in equity was filed by
Julius L. Wayman, alleging an act of insolvency on the part
of the bank in refusing to pay him, on that day, the specie
for $77 of the bills of that bank. That, on the same day, a
summons was issued upon said bill, together with a mandamus
requiring the sheriff of Pickaway county to take possession of
the banking house, books, papers, keys, lands, goods, moneys
aund effects, &c., of said bank. April 19, 1842, the court ap-
pointed receivers, (the same named in said writ of mandamus,)
and directed that a writ of mandamus should be issued.

April 20, 1842, said summons was served by copies handed to
the cashier and president of the bank.

May 23, 1842, the mandamus issued = April 14, was executed.

Nov. 1, 1842, the court ordered that an issue should be made
up, for the trial of the question whether the President, Directors
& Co. of the bank committed the act of insolvency and forfeiture
charged in the bill of complaint, aud that the complainant
should be ruled to file a declaration within sixty days.

March 28, 1843, a declaration was filed, with a plea thereto,
and a jury trial being had upon said declaration and plea, the
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jury found that the bank did commit the said act of insolvency
and forfeiture of charter.

June 19, 1843, leave was given to P. Voorhes, as one of the
defendants, to answer, since which time the cause has been con-
tinued without action therein, except to receive reports and re-

~ signations of receivers, to direct as to paying some small bills for

services by and under the receivers, and to make the order
aforesaid in regard to a compromise with Iglehart.

Thus the verdict of the jury, taken simply for the instruction
of the Chancellor, stands as yet unconfirmed ; and, after such
great delay in the prosecution of the suit, the alleged cause of
complaint ought to be regarded as stale and unmeritorious.
Surely, the rights of the bank cannot be said to be divested ;
and hence, as the apparent meritorious object of the claim, it
ought to have been made a party to the suit.

1V.
That the decree was for an exeessive amount.

Whether this is so or not, is to be determined by the answer
to the question, what amount was the mortgage intended .to-se-
cure? Now, while it recites that Iglehart was indebted. to, the
mortgagees in $9,812.61, and while it, with its accompanying
papers, provided, upon a contingency, for his continuous personal
liability to that amount; it further recites that the mortgagees
had compromised their claim against him, and agreed to release

* him therefrom, in consideration that he would secure to them

the prompt and punctual payment of one-half of that amount,
viz: $4,906.30, to be paid in the manner and at the times first
above stated, that is, $500 in hand, aud the balance in five
eqnal annual payments, with interest. '

The condition in the bond contained the same recitals, to the
effect that the claim of $9,812.61 was compromised on the
terras that Iglehart would secure the orompt and punctual pay-.
ment of $4,906.30, as aforesaid. And when it is said in the
mortgage, * Now therefore, * * * for the better securing the
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payment of the said sum of money mentioned in the,condition
of said bond, with interest thereonsideording to the true intent
arid meaning thereof,” to what sum of money is reference thus
made? Clearly, to no other than the said sum of $4,906.30,
for it was that sum alone which he had so agreed to secure, and as
" to,that sum alone had there been an agreement in the bond to pay
interest. But this is made still clearer when we come to the
clause of defeasance, for it provided * *  that if the mort-
gagors should pay . * # ‘“the said sum of money mentioned in
the condition ot said bond, with the interest thereon, at the time
and times respectively, and in the manner specified in the said
condition according to the true intent and meaning thereof,”
the estate granted should cease. Next follows, in the mortgage,
an agreement by Iglehart to pay * ¥ * the said principal sum
of money mentioned in the condition of said bond, with the in-
terest theregn, according to said condition; " thus clearly refer-
ring, again, to the sum of $£,906.30 which Iglehart had agreed
to°secure and pay avith interest. Manifestly, this was an agree-
.ment only to pay $4,906.30, with interest; and rightly referred
to this as the principal sum, for it alone was to bear interest.

It is true that the mortgage afterwards provides, that upon a
breach of the mortgagor’s covenants, the mortgagees could “de-
clare the said principal sum to be due;” but if we have been
right in the last preceding snggestion as to what was the principal.
sum, viz: that which was agreed to be paid, with interest, and
the payment of whieh was to be 'so secured, then, according to
well established rules of construction, this reference is to the sum 3
of $4906 30, also, asit was the last sum previously indicated.

Then again, the stipulation appended to the mortgage, and
declared to be a part of it, shows that the mortgage was not in-
tended to secure the whole sum of $9,812.61, because it re-
yuired the mortgagees to release the mortgaged premises in
separate parcels on the payment of sums specified with reference
to the several tracts, the aggregate of the sums thus specified
amounting to only $7100.00.

Moreover, the bond was in the penalty of only 810.060, and
this was all that in any event was intended to be secured by the
bond. (White vs. Sealy, Doug’l. 49.)
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- And the record of .the Commop Pleas Court of Pickaway Co.,
Ohio, recites that the payment dne-half the original indebted-
mess was to be secured by a mortgage. We thereforeurge that,
whatever may be said as to the personal liability of Iglehart, he
did not undertake to secure by this mortgage more than one-
half of the original indebtedness, viz: $4906.30 with interest.

At s to be remarked, too, as is above suggested, that there is
not to be found anywhere any agreement to pay interest on any
sum other than $4905.30; and yet the court below, in fixing
the amount of the debt, allowed interest on $9812.61, from the
date of the mortgage, after deducting $500 then paid; and
this we yrge was erroneous.

LR ARRINGTON & DENT,
- Att'ys for Plaintifs vn Errom.
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