14378

Supreme Court of Illinois

Noi o e

Augler

V8.

People

71641 o7



People’s Gauses.




bt‘lte of Illinois, Supreme Court, ss.--Third Grand Division.

A pril Tel m, A. ID. 1S6G 4%/

CHARLES AULGER.,

VS.

. Error 10 TAZEWELL,
THE PEOPLE OF THE STATE OF ILLINOIS.

ABSTRACT OF RECORD.

Page of Record This was an indictment in the Circuit Court of Tazewell County, against the

Plaintiff’ in error, for sending a clnllenrre to fight a duel:

at June term, 18638, and overruled.

Proceedings at September Term, A. D. 1862. Venire for Grand Jury.

e The indictment charging Charles Aulger with sending a challenge to Asa S.
Smith, to fight a duel with a knife, on the Sth of July, 1862, at Tazewell County.
The indictment sets out the challenging. which appears in the Uill of exeeptions, and

charges that the challenge was sent to Asa S. Smith.

The indictment was {found
at the September Term, 1862, and hefore Judge Harriott and a Jury—cause tried at

February Term, 1863—verdict “ gudlty.” Motion made for new teial.  Motion heard
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Indorsement of Grand Jury.
Copies issued in said cause.

e A M 363,
Return of copies and proceedings at February Term, 1863

{ ilty ; trial—verdict of Jury, guilty.—
Arraignment of Aulger. Plea of not guilty; tr g

Motion for new trial.
Proceedings at the June Term, 1863.
in error excepted. i
Judgment of Court—fine twenty-five dollars and costs of suit.
o

BILL OF EXCEPTIONS.

Motion for new trial overruled.

Plaintiff

INSTRUCTIONS OF THE PROSECUTION.

To the testimony

DEFENDANT'S INSTRUCTIONS.

Verdict of the Jury—guilty,
Motion for new trial.

Signature of Court to bi]] of exceptions.
Certificate of Clerk to the Record.

ERRORS ASSIGNED:

Ist. The Court

2d. The Court erred in overruling motion for new trial.
3d. The Record shows that ¢t
and that the evidence was insufficie
was done to the Plaintiff in error.

n

B, C. INGERSOLL,
S. D. PUTERBAUGH,
For PIff. in Error.,

Motion overruled.

admitted Improper evidence.

and instructions the Plaintiff in error then and there excepted.

he _judgment of the Court was manifestly wrong,
t to sustain said verdict, and that great injustice

o
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State of Illinois, Supreme Court, ss.---Third Grand Division.

April Term, A. ID. 18S6-.

CHARLES AULGER,
VS. ERRoR TO TAZEWELL.

THE PEOPLE.

BRIEF AND POINTS FOR PLAINTIFF IN ERROR.

The Plaintiffin Error was indicted for sending a challenge to Asa S. Smith to fight
a duel. It appears from the record that the supposed challenge was directed to A. C
Smith, instead of Asa. S. Smith, as charged in the indictment.

THE ERRORS ASSIGNED ARE:

1st. The Court admitted improper evidence.

2d. The Court erred in overruling the motion for a new trial.

Upon the first point, the Court will see at a glance that the letter, which purports
to be the challenge, was improperly admitted in evidence. The indictment charges that
the letter was direeted to Asa S. Smith, and by Aulger sent to Asa S. Swmith. The

letter offered in evidence was directed to “A. C. Smith.” If the letter was sent to Asa



S. Smith by a wrong name, that fact should have been averred and proven. There was

no averment nor proof of this kind.

The indictment purports to set out the letter verbatim. The Court will find upon
examination, in the 8th line, on page 5, of the record, the word “fears” appears in the
letter set out in the indictment, and in the letter offered in evidence, the word “prars”’

(prayers) is used instead of “fears.” This is clearly a variance, and is therefore fatal.

The words, “to the tenor and effect following,” in the indictment, bind to an exact
recital. I. Starkee, on Er., 478, and the cases there cited. A variance in a word

would be fatal,—same authority.

There was no proof that Aulger ever sent the letter. The evidence is that he wrote
it, and McGee delivered it to Asa S. Smith, a different person than the one to whom it
was directed ; but there 1s,£:v1dence that Aulger gave the letter to McGee, or authorized
McGee to deliver the letter to Smith. Without this evidence the letter should not have

gone to the jury.

Upon the second assignment of error, the Court below erred in overruling the
motion for new trial. The evidence was wholly insufficient to sustain the charge. In
addition to the want of the proof above referred to, there was no evidence of the kind of
knife proposed to be fought with, nor that the same was a deadly weapon ; and that the
probable consequence of the fighting would have been the death of either of said parties.

These facts are averred in the indictment, and are material, and should have been
proven. A knife, per se, is not a deadly weapon.

At the time the letter was written Aulger was not able to fight a duel ; he was just
able to set up. He was very much irritated upon the subject of his difficulty with
Smith, who stabbed him. It was a mere ebullition of passion. He certainly could not

have intended it as a serious challenge, when in fact he was not able to fight a duel.

In the letter, Aulg'er says: “It appears that a knife is your favorite of settling
fusses, and if so be the case you can consider that it will suit me.” This is a mere
expression of a willingness to accept a challenge, and does not amount to a challenge.
2 Archbold Crim. Pr. 236-15. Com. vs Tibbs, 1 Dana Rep. 524.

On these grounds we confidently ask for a reversal of said judgment.

E. C. INGERSOLL,
S. D. PUTERBAUGH,
For PIft. in Error.
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