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ABSTRACT.

Declaration (two counts) in covenant for alloged breach of covenant agninst incumbrances in & deed conveyinz th:
following lnads, viz: S. E. qr sec. 7, containing 160 acres; E. half of E. half of S W. qr.sec 7 containing 40 acres, and
E. half S. W. qr. sec. 11, containing 80, all in T. 1, N. R.5 W.—in all 280 ncres.

Declavation alleges that the breach consisted of an incumbrance on said E. half 8. W. qr. sec 11, at the time the
dord was mude (9th Feb., 1859,) and that tha sum> matared into o title whereby that portion of said land was lost to
plff to his alleged damage of $1200.

Pleas. 1, that def. did not covenant in manner and form ascharged in the declaration; 2, that at the time of convey-
ance there was no such incumbrance as charged in the declaration; 3d, that after the conveyance, and before the expira-
tion of the time within which said E. half of S.'W. qr. sec. 11 might haye been redeemed, for a consideration the plff,
agreed with def. that plf would redeem the same, but of his own wrong failed so to do, whereby said land was not
redecmed; 4th, that the deeds referred to in plff’s declaration are not def,’s deeds.

PIff. introduced a deed from def. and wife to plff. conveying sd. lands with covenant against incumbrances and of
warranty —to the introduction of which def. objected at the time.

PIf. next introduced a certified copy of a record from the circuit court of Clinton county—to the introduction of
which the def. objected at the time.

PIFf. next introduced a Shiff’s deed for the land last aforesaid—to the introduction of which def. in like manner ex-
cepted.

PIf. then introduced James Sublett, a witness who testified—That he was present when the plff. and deft. first talked
about the trade for the lands described in the declaration; that the deft. asked $7,000 for the whole together; that wit-
ness inferred or understood that this was an offer of the whole at $25 per acre all round, but could not state that def't.
had used such an expression; that the plff. offered $25 pr. acre for the two hundred acres, which the defendant refus:d
to accept, saying he would not sell a part without the whole; that neither plff. nor witness had seen the 80 acres; thnt
the plff. and deft conld not agree upon the terms of a trade, and the p!ff. left and went home (in Missouri) leaving wita
ness to make the trade for him,

«That o fow days afterwards the witn»ss as agent for the plff bargained with the deft for the 280 acres described in

said deed; thatin bargaining for said land he offered $25 per acre for the 200 acres aside from the 80 acres about which
this suit arose, but did not want to give that for the 80 ncres; that deft refused to accept that offer but said he would
take $7.000 for the whole 280 ncres; that the deft rejected the offer which the witn ss made for the 200 acres at $2)5
per acre separately and said he would not sell that without the whole; that witness refusad to give the $7,000; that wit-
ness then offered to give $6,000 for the whole 280 acras, talling the deft thatif h> would taks that they would clos: th:
sale; that the deft answered that he would take it: and looking upward us if talking t2 himsolf, the deft added, ‘that w'll
be putting the 80 acres at $12} per acre’

«Qn cross examination the snme witness testitied that the deft did not agree to take $25 an acre for the 200, but re-
peatedly refused to sell that without the whole; that the witness bought the whole 280 acres in the lump for $6,000,
that the above statement of the deft about putting the 80 acres at $12% per acre was immediately after he said he would
take $6.000 for the whole, and that this statement had no influence on the above offer of the witness which the d:ft

accopted; that the deft did not offer to sell the 80 acres at $12% per acre; that when the defendant spoke as above of

putting the 80 ncres at $12% per acro the witness did not accept it as™ a proposition fixing the price of the 80 acres; that
witness offered $6,000, and this was the only offer accepted; that there was no offer made and accepted between the
deft and the witness determining the separate purchase price of the 80 acres in suit:

«Phe deft then introduced as witnesses, C. W. Bats, Geo. Louden, and Philip Caul, who testified that they lived
near to and were well acquainted with east half of the south west quarter of section eleven, township one north of
range five west ot the third principal meridian, contnining 80 acres, described in the plff’s declaration, and that the
same on the 9th day of February, 1859, was not worth more than one dollur and twenty-five cents per acre, and had not
at any time since been worth more than that amount.”

The foregoing was all the material cvidence introduced in the cause, whereupon the Court, on the fifth Wednesday of
the term being the 11th day of April gave judgmentin favor of the plff for $1,116 damages. Def oxcepted and appealed

APPELLANT’S BRIEF.
A. The measure of damages was the value of the lnnd at the time of the conveyance
1. Because no purchase price for the 80 acres in question was shown by the evidence.
5Dy 0 5B} I G d. 501 4 Ty y - ¢ 3 I FCLA G —
2l 3557 7 G ,
2. Because the deed also contained a covenant of warranty.

Rawle on Cov. Tit. 161—1¢8.
— 32 Muine 104.

3. _Generally. °

B. Assuming that $124 per acre was the purchase price of the 80 acres in question, und that the measure ef duw-
ages was such purchase price with interest from 9th Feb., 1859, (time of conveyance) to 11th April, 1860, (time F
Judgment) the amount would be 1,073 33 instead of $1,116 for which judgment was given and the judgment war there-
fore erroneous. ! > ot

C. The Shffs deed introduced in evidence does not correspond with the judgment and execution, in this. that the lat-
ter are against Alfred Major and Anthony Hurgstrite. whereas the former recites a judgment against Alfred Major @
Anthony Hurpstrip. (See rec. p.~16 and 20—21.) .

D. The acknowledgment of said Shffs Deed had not the seal of the officer tuking the same (Cir. Clk. Clinton Co.,) an-
pended thereto.
Rev. Stat. 45 p. 105 see. 10.
12 11, 163.

J. BAKER, Atty, for Appeluntl.
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The measure of damages is the relative value of the land lost, in proportion to the price paid for the
As 1o Whole. Rawle on Cov. of T., 118; 5 John, R, 56; 4 Scam. R., 574 ; Selg. M. D., 171; 3 Cush. R., 506 ;
point in A 4 Kent Com., 477, 478.
& B, com-
plainant’s
Brief.

9 Where ihe proof of the relative value of the whole land conveyed is uncertain and indefinite, the court
should take the relative value of the portion to which title failed to the whole purchase. Lockridge vs.
Foster, 4 Scam. R. 574, 575.

3 Judgment may be rendered in the Supreme (Court for amount actually due, where too much interest has
been allowed in the court below. Hiram Parsons vs. R. J. Hamilton, 1 Scam. R., 415,417, 507 ; Breese R.,
298.

«(@r The Sherift’s deed was on a judgment at the same term, as the cxecution, for the same amount, the same

4 form of action, and from the indorsement on the execution, was evidently the same case, and is, therefore, no

substantial variance, as those judicial proceedings were not the foundation of this action. 4 Gil. R., 48 and
349; 13 Tlls. R, 670; 1 Scam. R., 334 and 274 ; Phillips vs. Coffy, 17 Ills. R., 156.

No acknowledgement to a SherifP’s deed is necessary. 13 Ills. R., 18G.
As to Jf the objection had been made below, it might have been obviated by proof of execution. 5 Gil. R., 280,
PoIntiD-Ro g 00 Iay R LAtE

WM. H, UNDERWOOD,
Attorney for Defendant.







