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STATE OF ILLINOIS, E SECOND GRAND DIVISION.
SUPREME COURT. JANUARY TERM, A. D. 1860.

BENJAMIN S. PRETTYMAN

PETER H. WILLARD, Lrror to Tazewell.
ALBERT A. CHILD,
SAMUEL . FULLER.

)
us.
JAMES G. GOODRICII, ’ In Chancery.  Bill for Injunction, and
L
SABIN D. PUTERBAUGH. J

Page 2 The complainant in his bill shows that, on the 8th day of December, 1858, one
William Trent was the legal and equitable owner of sundry lands in Mason and
Tazewell counties, in the state of Illinois, a part of which are described in exhibit
Aj; and that he, on that day, sold to complainant, for a good and valuable consid-
eration, all the land he then owned in said counties, including the land described i
exhibit A which exhibit purports to be a deed of trust, dated April 24th, 1857,
and duly acknowledged by Trent, and recorded that day in Mason county, and
afterwards acknowledged by the wife of Trent in Tazewell county. and there recorded
June 10th, 1857. And complainant charges that the instrument described as exhibit
A, as to the lands described in it, in Mason county, was by defendants made in

- fraud of Trent, and obtained from Trent through false representations of one of
defendants for the benefit of all; and as to the land described in the deed as being
in Tazewell county, Trent never made or executed such deed ; and that the whole

3 instrument, in every part thereof, is false, fraudulent and void. And complainant
charges that, notwithstanding the facts are as above alleged, yet the defendants,
Goodrich, Willard & Co., by Fuller & Puterbaugh, their attorneys, have proceeded

" to advertise all the property for sale, as they pretend, by virtue of the deed of trust

4 marked A, and also as subsequently altered by them again, as shown by exhibit B.

Complainant charges that, in relation to the execution of said pretended deed of
trust under which the said advertisement is pretended to have been made, the facts
are, that said Wm. Trent, on the 24th day of April, 1857, was indebted to defend-
ants, Goodrich, Willard & Co,, in the sum of $20,000, and executed his note to
them for that amount payable June 30, 1857 ; and to secure the note, he and his
wife executed an instrument, as a mortgage on sundry lands in Mason county, Trent
signing and acknowledging it on the 24th of April, and his wife afterwards on the
10th of June —a copy, as executed by them, is marked G, and filed as part of this
bill; and avers that when executed by Trent, Fuller, one of the defendants, was
present, and avers that Fuller was then, and had long been, Trent’s constant counsel-
lor and attorney in all his business; that I'rent confided in him, and could not read

5 or write, and was compelled to depend on others for information of what was con-

tained in the instrument produced for his signature: that Trent directed Fuller to
prepare a mortgage, in o?dinnry form, upon the land deseribed in ‘ifasg'n county in -

exhibit G, to secure said debt,and on no other tracts or lots of land whatever;
and Fuller represented the same to said Trent as being in eflect but an ordinary
mortgage, with the ordinary equity of redemption to said Trent. And complainant
¢ charges that the deed of trust above named, marked A, then contained no lands in
Tazewell county, and none but what are described in the exhibit marked G, and was
so read and represented by defendants. And complainant charges that afterwards,
and on the 10th of June, 1857, the defendants, Goodrich, Willard & Co., and Fuller,
n colloguing and combining together to wrong and defraud said Trent and wite out of
divers large tracts of land, and after obtaining the deed of trust on sundry Mason
county lands as described in exhibit G, by the means aforesaid, fraudulently altered
and inserted into said deed of trust, marked G aforesaid, without the knowledge,
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order or consent of said Trent or his wife, and in their absence, or caused the same
to be done, all of the tracts and lots of land situated in Tazewell county, and all as
contained in exhibit A and not in exhibit G, being about 880 acres; and charges
that defendants also on July 28, 1857, further to defraud said Trent and wife, in-
serted, without leave or knowledge of Trent and wife, other lots of land, and caused
the deed of trust to be then again recorded as though duly executed and acknowl-

edged by Trent and wife; and exhibit B shows the deed as thus then altered and

recorded. And complainant charges that the deed, by reason of said interlineations

and insertions and alterations so fraudulently done, is absolutely void. And com-

plainant avers thac the lots so inserted were valuable and improved, and the lands

worth 8,000 dollars ; and charges that the lands originally designed to be mortgaged,

and lying in Mason county, are fully worth the whole debt designed to be secured;
and avers that Trent has paid all but about $13,000; and charges that although
Trent designed to secure the debt of defendants on Mason county lands by mort-
gage, and directed Fuller to so prepare it, and believing it to be such in effect, exe-
cuted it, yet the defendants now all insist that it is a valid deed of trust, with full
power to sell all the lands now contained in it, and to release and sell all the right
of Trent and wife and her right of dower, and all their equity of redemption, and
right of your orator as their assignee of said lands, and all the equity of redemption
of your orator in all of said lands, and forever bar the same; and that pursuant to
said purpose, and pretending by virtue of said deed of trust, they have advertised
for sale all the lands contained in exhibit A, those in Mason county to be sold Janu-
ary 13th, 1859, and those in Tazewell to be sold January 31, 1859.

And complainant charges that the deed of trust under which the sale
is proposed to be made is not the deed of T'rent and wife; and that the
advertisements are made, the sales are proposed to be made of all the
lands not in the exhibit G aforesaid, and which were so fraudulently in-
serted in the deed to injure and wrong the said Trent and his wife, and to
injure your orator as assignee in his purchase of the same; and charges
that, as to all lands in Tazewell county, the deed is void for want of exe-
cution, and for such alteration, which I'rent and wife never made or au-
thorized to be done, and never knew of until long after the same had been
done; and for which the same is void in every part.

And charges that, by reason of the action of defendants in attempting
to sell said lands, although the deed is void, yet it tends to embarrass and.
throw a cloud over the title of your orater thercto, and injure the value
thereof; and charges that defendants, at the time they so fraudulently in-
serted the said lands in the said deed, designed thereby to put it out of the
power of Trent, by clouding the title, to sell any part, or redeem the.
same by paying off the note. And charges thz_Lt.the alteraﬂpn of the in-
strument, and insertion of tracts of land not originally therein, was a for-
gery of the deed of Trent and wife, and is absolutely void. And com-
plainant charges that defendants, for the purpose of injuring him and
throwing a cloud over the title of said lands so sold and assigned to him,
and although they know the same is void in every part for the reasons
aforesaid, are proceeding to sell the whole of the lands, which, if done,
will, by clouding the title thereto, greatly injure and wrong your orator;
all of which being contrary to equity and good conscience. Complainant
avers that he bought subject to a deed of trust of T'rent to L. M. Green
on part of the same land, and to the lien of divers judgments against
Trent for about $8,000; and avers thut,he\ paid a full and valuable con-
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sideration therefor, and charges that unless defendants are restrained by
the court, they will sell and convey the land by such void and pretended
autherity to innocent purchasers, to the serious injury if not total loss of
your orator of his land and all recourse on defendants for the same.

And as complainant is remediless except in a court of equity, to the
end thereof, prays process against each of the defendants to next term,
and several answers to all charges and allegations; but expressly waives
the answer under oath; and that on a heariag, the defendants may be en-
joined from advertising and selling the land in the deed of trust named,
and all parts of it perpetually, and that all pretence of claim of defendants
under said deed of trust may be set aside as fraudulent and void, and for
such other and further decree, &c.

Is exhibit A, being the deed of trust as altered by defendants, and the
alteration being all after the word “also” in the middle of page 18 to the
foot of the page, which defendants interlined.

Is exhibit B, like exhibit A, with the additional interlineation by defend-
ants of two lots at foot of description of lands in the deed.

Are exhibits E and F' being advertisements for sale by defendants.

Is exhibit G, being the deed of trust as originally executed by Trent,
and recorded in Mason county before defendants altered or interlined it
with other lands.

Injunction was awarded and defendants restrained from selling any of
said land in Mason or Tazewell counties, and process was duly served,
and defendants appealed at the February term, 1859.

The defendants all severally, substantially answering, say, that they
know nothing of Prettyman’s purchase for a valuable consideration, and
believe that, if so at all, it was to defraud them, and believe complainant and
Trent are colluding to defraud Trent’s creditors; and aver that it is false
that exhibit A referred to was obtained by fraud and false representation:
and that it is false that as to the land and lots in Tazewell county,.I'rent
never made or executed such deed, and that it is void; admit the debt as
stated, and admit the execution of the mortgage or deed of trust, exhibit
G, by Trent at the time aud for the purpose charged, and that it contains
the powers of sale, &c., as charged, and the acknowledgment and record-

Ing as stated, and that Fuller alone was present, and that Ifuller was then
and had been long the counsel of ‘Lrent in his employ. IKnow nothine

of Trent’s reliance on him, and admit that T'rent and wife can neither
read or write. Aver that Fuller was employed by G., W. & Co. to get
from Trent a deed of trust on all the lands "*'rent had, if he could get it;
and that in procuring the deed of Trent, Fuller proceeded strictly in ac-
cordance with their (G, W, & Co.’s) direction. Deny that it was pre-
pared in any way different from what T'rent thought it to be, or that T'rent
directed 1t to be prepared otherwise. Aver they often advertised the land
for sale, and that Trent offered to put in other lands in the deed of trust,
in consideration of the extension given him; and admit that when first
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executed by Trent, the deed of trust contained only the land in Mason county, (as
shown in exhibit G); and that it is false that Fuller read the same to Trent as a
mortgage, and call for proof, and deny that the lands that were afterwards inserted
i the deed were inserted fraudulently or without the consent or knowledge of
Trent, and all combinations to injure, and state that on the 10th of June, 1857, de-
fendants, Fuller and Willard, went to Trent’s house to procure further security for
the debt from Trent to G., W. & Co, and that Trent procured his wife’s signature
and acknowledgment to the deed of trust, and directed defendants to examine his
title in Tazewell county, and directed Fuller to insert in said deed of trust all the
lands Trent then owned in Tazewell county, and directed them to get all the land

* they could find, and to insert all the lands described in sundry deeds then in the

hands of defendant Puterbaugh; and that on defendants Fuller and Willard’s return

to Pekin, Fuller directed defendant Puterbaugh to write the description of the lands

inserted in the deed of trust in Tazewell county in the deed, and Puterbaugh did so;

but deny that they were fraudulently inserted ; aver that Fuller & Puterbaugh were
practicing as attorneys in partnership, and that the land inserted was inserted by the
express order of Trent; and deny that any lots in Spring Lake were fraudulently in-
serted, and aver that Trent repeatedly called on defendants Fuller & Puterbaugh to
release sundry lots in Tazewell county, and have others inserted instead, which was
done by defendants Fuller & Puterbaugh. Admit the lands in Tazewell county to be
worth $8,000, but deny that the land in Mason county is worth the debt to G., W.
& Co. Auver that it will take all of the lands to secure the debt from Trent to de-
fendants, insist that the instrument is a deed of trust on all the land contained in
it, and admit that they were about to sell the land under it at the times and places
charged ; and insist they had a right to do so. And they charge that the allegation
that the deed of trust under which they proposed to sell is not the deed of Trent
and wife is a falsehood ; and they deny that they have done anything to wrong the
complainant, but aver that complainant designs to wrong defendants, and deny that
Trent never authorized them to insert the land in Tazewell county in the deed or
mortgage, or that he did not know it was done until long after it was done and re-
corded; and deny that the deed is void in any particular, and aver it is the kind of
instrument Trent and wife understood it to be. Deny that they propose to injure
complainant or throw a cloud over his title, or that they know the deed of trust to
be fraudulent and void, and that, with such knowledge, they are advertising the same
is false. They deny that by fraudulently inserting the lands in the deed of trust as
it was executed, they embarrassed the sale or clouded the title so that the sale of the
same was injured, and deny that they have embarrassed Trent, and aver that, instead
of $13,000 being due, there is as much as $20,000 still due them from Trent. They
deny all design to injure ‘I'rent by inserting the Tazewell county lands, or that the
insertion was a forgery, or that the instrument is void ; and aver that Trent has re-
peatedly asked respondents to postpone the sale, and offered to put in yet other lands,
;11111;1 ]ﬁgeii \,vﬁ;};et‘l‘llend\efendants about their power of sale without foreclosure, and of
ell county being in the deed of trust, and of their power to sell

on shorter notice, and have offered to r i i
A red to release any land Trent micht s
reasonable price and defendants got the proceudz;y; all of whi £ eu, ik sold abg

and complainant; and offered in payment of the debt of Tre:?t:‘:?xe’gxu:: :ctt:m“
the land; and aver that Trent, in addition to agreeing to give more lands in the deed

of trust, offered to give defendants a valuable farm 1n lieu of the many favors they

had shown him ; which they declined receiving. Deny all personal knowledge of a

sale from ‘I'rent to complainant, and aver, if any such there was, it was done to in-

jure defendants and other creditors.

Detendants admit that they were about to se!l all the land named in the deed of
trust is true, and unless restrained they intend to do so ; and aver the instrament is
a deed of trust with power to do so, aud Trent knew it; and defendants Fuller &
Puterbaugh disclaim all interest in th maiter in controversy, except as attorneys for

-



G., W. & Co. And all of respondents insist that the bill is without equity, and pray
the benefit of a demurer thereto, in the consideration of the cause.

To which answers complainant filed a general replication, and the cause was con-
tinued to take testimony.

114. And at the June term of the court, 1859, defendants moved the court to dissolve
the injunction—

1st. Because there is no equity in bill.

2d. Because the answers deny all the material allegations in the bill.

Testimony of

runtit.  Complainant then offered in evidence William Trent, and he was ex-
118 amined as to his interest by the defendants, and testified that he had no in-
terest in the result of the suit; that he sold the land to Prettyman for be-
tween $13,000 and $14,000, part paid at the time and part to be paid, and
he is to have no benefit, directly or indirectly, in case of a recovery in
this suit. Don’t recollect commencing a suit in my name for the lands;
recollect a conversation with Fuller at Spring Lake before Pollard &
Randolph to secure a decbt to Munn, Gill & Co., and was at Havana in
April, 1857, at circuit court. Detendant Fuller was then my attorney ; I
cannot read or write. I there gave Fuller security for the debt to G., W.
& Co, and acknowledged it before Ritter I took down my deeds and
told F'uller I wanted to make G., W. & Co. safe; and Fuller then drew the
writing and called it a trust deed, and read it over; but the idea he gave me
was that it could be redeemed the same as a mortgage, and he held that
idea to me all the time, and I never executed a trust deed then with the
provisions this contains. Ritter, before whom I acknowledged it, came
the same evening, and told me therc was some doubt about it being the
same as a mortgage. It was not read when it was acknowledged before
Ritter. Some time about a month afterward, Fuller and Willard came to
Spring Lake to get my wife’s acknowledgment. Before they came and
after my return from Havana, I told my wite I had given a mortgage on
some Mason county land, and she would have to acknowledge the deed.
When they came, I knew what they came for. I calledin Ksq. Daniels,
and they all came into the house. They were there buta short time, and
I don'’t think the deed was read over. Daniels took my wife’s acknowledg-
ment to it then, but never afterwards to my knowledge. ' :
I did not then acknowledge it. "There were no lands or lots in Taze-

well county in the deed when I acknowledged itat Havana, or when my

wife acknowledged it at Spring Lake. ‘I'hat is richt, ju i

2 ¥ R i td 3 S
as a shingle. Atthe time they were at Springhl‘a&ko i’ tfnd Eﬁﬂéafmﬁﬂﬂ
of land in Mason county, and I offered to let them put it in at the time:

but they did not do it to my knowledge, and no acknowledgment was
taken of it. I told them that if they feared there was not land enough in
120 it, I would put in more, but they were to be in Mason county. I did not
order them at any time to put in any Tazewell county lands, and I don’t
recollect any talk at the time about putting in T'azewell county lands. I
might have done so, but I thought it could not be done except before some
squire or some officer, and I did notknow that any Tazewell county lands
were put in, and have no recollection at that time of ordering any Taze-
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well county lands or lots to be put in; and the first I knew of any Tazewell county
lands being in the deed, Green, of Petersburg, asked me if I knew that they had put
into their deed of trust the land in Tazewell county that I had deeded to him in
trust ? This was after my wife’s acknowledgment. I knew nothing of the putting
in the land in Tazewell county that I had given Green a deed of trust on; and I
don’t recollect of directing any one to put them in thedeed to G., W. & Co. Idon’t
recollect of directing any lands in Tazewell county to be put into it.

It was long after my wife’s acknowledgment that I first knew that there were Taze-
well county lands in the deed. T'here was no money paid me when my wife acknowl-
edged the deed, and no change on the note, Idon’t remember that it was then due. I
sold the lands in the deed of trust named to complainant Prettyman some nine months
ago ; don’t remember the date; think it was 8th of December, 1858. I sold him all
the Jand I owned in Mason and Tazewell counties. The consideration was about as
follows: He paid to Judge Harriott for me $2,340 at the time. He had also paid
Charles Bason $5,900 for me, and was my security to Tom Gill for about $600, and
also was security for me fo Rupert for $100, and also was security for me to Ireland
for $150, and also was security for me to Hurd for $700; also a debt to Hall of
$117, and to Meigs for $110; all of which he was to take up; also to pay a mort-
gage on 80 acres of land, $275, and was to redeem some land amounting to about
$4,000, which I had before sold to McHarry; and this was all, except some small
deal between us, that was turned in, and a note with him and Tackaberry on it that

I was to pay off, $275. The Hall and Meigs note I got; I don’t know whether Gill
is paid.

On cross examination, he stated: I don’t recollect where Fuller first spoke to me
about the debt of G., W. & Co., and don’t recollect what room the deed was drawn

in; think it was not in Ritter’s office. Recollect that Fuller got a blank, but don’t
remember that it was made at the recorder’s office. Cannot say that I took my deeds
from a carpet-sack, or that Fuller examined the title ; don’t recollect that Fuller and
I consulted Bill Green; don’t think he was there; don’t recollect that any one was
present at the time; don’t remember that Fuller first asked me for a deed of trust in
Pekin on lands in Tazewell county, and don’t recollect of ever proposing to give a
deed of trust on land in Tazewell county, or writing to him to that effect.

I don’t recollect giving to Fuller two sets of deeds at Havana to take the Mason
county lands from. ~There never was any but the Mason county lands offered. I
think Fuller read the deed to me in the room where it was made, and don’t remem-
ber asking Fuller to put the time of advertising at 90 days, and did not understand
Fuller to say to me at the time that G., W. & Co. could sell off the land any time at
30 days’ notice. T. W. Pratt was in my employ in the spring of 1857. I think
Fuller, Willard and I were present when my wife acknowledged the deed. I sup-
pose Willard came there for my wife’s signature. I don’t remember taking Fuller
and Willard to the store or warehouse, or telling them from whom I got thgm, and

don’t think that Willard asked me for more security on that note ; he might have

done it, but I don’t think so. At the time I i

C C » ave th te at St. L red
give them sccurity. It might have been called a duec? :t? ter:st H donq’g‘fwi:!‘};ect l&::
they asked for a conveyance they could close quicker than a mortgage. It is very

likkely I did tell Pratt that I was going to give them a deed of trust. I don’t recol-
lect though now, I don’t think I ever told Pratt that I had given them a deed of
trust on l'azewell county lands, and don’t think T ever told Captain Smith so. Idid
not tell Captain Smith last fall that I had filed a bill against them and was doing it to
fight off a year or two so that I could get the crops. I don’t recollect of telling
Mosteller & Brown I had pat in lots in which they were interested in deed of trust
to G., W. & Co.; don’t recollect of saying to Fuller and Willard, when at Spring
Lake, that T would deed outright to Willard a farm in Mason county if they would



128

130

132

give further time on the note; don’t recollect of bringing Fuller pen and
ink to insert lands in Tazewell county. I don’t recellect of saying I had
left my deed in Pekin with Puterbaugh, and don’t think Fuller and Wil-
lard requested me to come to Pekin to see about other lands to have them
put in the deed of trust; don’t think I declined coming because I was ship-
ping corn, I don’t think I had any idea of coming at all. I don’t think

there was any talk at the time about my deeds in Puterbaugh’s hands. 1

think I did not come to Pekin in twe or three days afterwards to sec about

the deed of trust, I don’t recollect of going to Fuller several times to get

Tazewell county lands released {rom the deed of trust. I recollect of go-
ing to him once, and that was in this way: some time after the deed of

trust was made, cither Mosteller or Brown came to me and told me that
some lots belonging to them were in the deed of trust to G., W. & Co. I
told them I had given no orders for any of the Tazewell county lands to
be putin the deed of trust. I had bought those lots of Mosteller & Brown,
and afterwards resold them to them, and made the deed to some man in
Chicago, one of their creditors; and when I found they were in the deed
of trust, I went and got them released. I never requested Puterbaugh at
any time to release any of these lands, except those lots I speak of. 1
might have applied to Puterbaugh to release the Nick Beckwith land and
give him other land in place of the land I sold to Beckwith. When the
Mosteller & Brown lots were released, it is very likely I authorized other

lands to be put in their place. I did pay Puterbaugh $1,400 onaccount of
the McHarry lands, and told him and Green at the time that those lands

had no business to be in the deed of trust, but that it would be so much

paid on the debt, and I was willing they should get the $1,400, and Green

the $1,000. I think I did not go to St. Louis right away after the making

of the deed of trust, and did not ask G., W. & Co.to sell me more goods
on account of my having given them a deed of trust on Tuzewell county

lands. Don’t think there was any talk between me and Fuller and Wil-
lard at Spring Lake about giving a new deed of trust on my lands in T'aze-
well county, and have heard that the lands were advertised once or twice,
and I don’t recollect askiug to have the sale adjourned that I might get
in grain and pay with it, and don’t recollect that I had the sale once con-
tinued and promised to pay $5,000 every three months. I can’t say that
I knew the lands were advertised in April, 1858, or that I talked with de-
fendants about it at any time. Did not see advertisement or know of the
advertisement except from hearsay, and don’t think I went to St. Louis
in July, 1857, and bought goods on the strength of having given security
on my Tazewell county lands; [ have been in St. l.ouis but once since I
gave the deed, and that was this spring.

I don’t recollect telling Puterbaugh that I told Fuller to put in Tazewell county
lands until they were made safe. 1 don’t recollect giving Puterbaugh any deeds to
school land in Tazewell county and directing him to put them in the deed to G., W.
& Co. I don’t recollect of telling Puterbaugh that [ intended to put in the Taze-
well county land, but that ‘Tackaberry and Prettyman told me not to do it as there
was enough in already. Prettyman was my counsel in the case I brought last fall
against G., W. & Co. to set aside this deed, and recover the land now 1n controversy.
I sold my lands to Prettyman to pay my just debts; L can’t say as I had any .tal!; of
selling these lands to Prettyman betore the first day of December last. (It is insisted
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by defendants, and Prettyman admits, that, as attorney for Trent, he, in Novembe r,
1858, filed a bill to set aside the deed of trust, and that respondents filed their
answer thereto, and that Trent, at the December term of the court, and on the 15th
day of the month, dismissed this suit.) I don’t recollect going with Fuller to the

recorder’s office in July, 1857, nor remember of paying for the recording of thedeed
of trust.

To all the above questions to and responses of witness, on cross-examination, not
called for by the examination in chief, or leading in their character, complainant, at
the time, excepted.

Re-examined : I never directed Fuller or any body else to put the Nick Beckwith

land in that deed of trust. I understood Fuller to say, at the time I executed the -

deed, that the lands could be redeemed from the deed of trust the same as a mortgage;
that was the idea he held out to me all the time.

Cross-examined: I gave Green a deed of trust about that time, but I did not
know then that they could sell without an order of court. I can’t say when I
found that out. I have bought and sold more or less land for several years.

Thomas N. Gill testified that Prettyman paid him about $500, which Trent and him
and Prettyman were security for.

Mary Trent testified that she is the wife of William Trent. She knew complain-
ant and Fuller and Puterbaugh and Willard, and she executed a mortgage or deed of
trust to lands in Illinois to G., W. & Co. The lands were in Mason county, Illinois,
as I understood it. I never executed any deed of trust or mortgage to G., V. &
Co. on any land in Tazewell county. Esquire Daniels took the acknowledgment. I
cannot read or write, and no one ever told me that the deed contained land in Taze-
well county.

On cross-examination, she stated : the squire did not tell her it was a dced of
trust,

A. M. Pollard testified that, in a conversation in his presence between Fuller and
Trent, in February, 1857, concerning the difference between a deed of trust and a

mortgage, he got the impression that Trent understood that there was no difference;
whether Trent or Fuller said so he could not tell,

John O. Randolph testified that he was present at the time spoken of by Pol!
and that Fuller wanted him and partner to give a deed of trust for a debt of theirs
on which Trent was security. I objected, and Trent observed to me that Fuller says
1t is nothing more than a common mortgage, and that he was going to give oue o
G., W. & Co. This conversation was in the presence of Fuller and about February,

1857. He said it was all right ; Fuller was his attorney, and would not take advan-
tage of him.

S T, 1
al'G,

Defendants objected to the evidence of all that ‘I'rent saicd.

On cross-examination, he stated: he had known Trent eight years. IHe has done
a great deal of {rading, bought and sold land, horses and cattle. He is capable of
doing good trading, but can’t read or write, and has to have a clerk.

George H. Daniels testified that he was a justice of the peace in Tazewe !l county
in 1857, and kuew the defendants and complainant, and knew Trent’s wife. He took
the acknowledgment of Mrs. Mary Trent, wife of William Trent, to a deed of trusi
to G., W. & Co,, of lands in Illinois. Could not say that the exhibit filed in this
cause, and marked A, was a copy; had no opportunity to read it over at the tine.
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There was a good deal of talk among the parties at the time about the land contain-
ed in the deed, and I know some of the lands, in this copy described as in Mason
county, are the same lands that were then talked of by the parties as being in the
deed of trust. There was no talk at the time among the parties about any lands in
Tazewell county being in the deed of trust. Fuller, Trent and Willard talked about
the land. I know the greater portion of the land now in the deed of trust in Taze-
well county. They were not then spoken of ; there was nothing said about any lands
lying in Tazewell county. Neither Trent or wife can read or write. I think I put
her signature to the deed. I did not inform her thatthe deed contained any fand in
Tazewell county. I did not know it myself. Trent’s name was to the deed when I
first saw it. Exhibit G contains some of the lands talked of, whether all or not I
can’t say. There was no land spoken of except what lay in Mason county. There
were a good many tracts spoken of, but they were all in Mason county. Fuller had
acted as attorney for Trent prior to that tiwe.

On cross-examination, he stated that he did not read the deed or examine it close -
ly. Mrs. Trent said she knew what it was, and I told her it was merely a deed of
trust to secure a debt. Don’t remember whether Trent had then acknowledged it.
Don’t recollect hearing any one speak of it as a deed of trust except Mr. Fuller,
and did not hear him in the presence of Trent. I left Spring Lake immediately and
before Fuller and Willard. There was no conversation about inserting any land in
Tazewell county in the deed.

Quit-claim deed from Trent and wife to” Prettyman, dated December Sth, 1858,
for all their land in Tazewell county. ’

Quit-claim deed from Trent and wife to Prettyman, dated December 8th, 1858
for all their land in Mason county.

Testimony of

netentants.  Defendants then offered Cyrus Chambers as a witness. He testified
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that he was a book-keeper for G., W. & Co., in St. Louis. Saw Trent
there in the spring of 1857. Heard conversation between G., W. & Co.
and Trent about his giving them security for what he owed them: it was
some $25,000 or $30,000. They wanted the thing settled up in some way.
He gave them his note and they then insisted on a deed of trust to secure
it. He offcred to give it when he went home. He said his deeds were in
the hands of Fuller & Puterbaugh, and he would get them to make a deed
of trust. He said he had mules and horses and Jands in Tazewell and
Mason counties, and would do it cheerfully. He wasin St. Louis in July,
1857, and at that time he bought a bill of goods amounting to $404 41,
When he came they hesitated to let him have the goods. He asked if
they were afraid of him, and said he had done as he agreed to; had given
the security, the deed of trust asked for, and had afterwards given the se-

curity on lands in T'azewell county, and thought he was entitled to credit:
und if they sold him the goods he could pay off the debt without @ saloe

of the land. At that time he wanted an extension on a note of his to them

aated May 1, 1857, and due at one day, for $7,490 38.

Abraham Smith, for defendants, testified: He was a grain dealer in Chi-
cago, and knew the parties to this suit; knew L'rent 3 years, and was in
his store in April, 1857. 'I'rent was searching up his deeds to take to
FFuller to get a decd of trust drawn for G., wW. & Co, to secure them
$20,000, and witness advised him not to do so, as they wanted to get his
property away from him, and by a deed of trust they could sell it m ten



days. He said he was posted, and knew the difference between a deed of
trust and a mortgage, and knew they could sell right off, but did not mind
putting his property in their hands as he could pay off the bill before the
time. If he had not known that, he should not have given the deed of
trust. It was his own offer. He said he had more land in this county
that there was not a scrape of a pen against, and could give them some

security if they were not satisfied. Aboutmidsummer I had anether con-
versation with Trent. He said he had been at St. Louis and saw Willard,

and they had got scared of him, and he had given them some more lands

in Tazewell county, and pointed out lots in Spring Lake, and said he had

given them security, or a deed of trust, on several farms in Tazewell coun-
ty, and named several. I told him he was more fond of deeds of trust
than I was. e said he knew all about them, and that if he got a chance
to sell they would release on getting the proceeds. Had anether talk in
1858 about the deed of trust. Wasin Spring Lake four months in winter
and spring. About the time the lands were advertised to be sold in
Havana, I got the paper that had the advertisement in it and showed it,
and figured it up for him; I think 2,080 acres. I told him it would take
$10 per acre to pay it. He said it was more than it was worth, The last
conversation I had with him was a shert time ago, and he said he had got
Prettyman fighting them off. He said he did not expect to beat them,

but he would get a year or two’s crop off of the land at any rate.

Ty all of the testimony of this witness complainant objected and ex-
cepted at the time.

Cross-examined. He stated that Willard first advised him that the cause
would be tried at this term. Trent and witness were in partnership in a
canal boat in 4857, It was before the partnership he had the talk about
the deed of trust. We dissolved partnership in [858. We had alaw suit

- or controversy about a note for $500. I did have a controversy with
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him before Esquire Turner about an order. The controversy about the
boat was settled in June, 1858. T'rent did not order me out of his store,
as I remember. We had a controversy about the boat at the lake. The
last conversation I had with Trent was in April last, at Trent's store in

Spring Lake. There were two or three present, but T'rent took me one
side to talk with me.

T. W. Pratt, for defendants, testified. He was book-

: keeper for Trent in
April and May, 1857, and the letter shown is in his hand-writing. He

5 ? 5

can’t recollect the circumstance, but it was done at Trent’s instance, and
is a letter from Trent to Fuller dated April 18, 1857, requesting hitie teo
preparc a deed of trust from him to G., W. & Co., on all the lands he had

in V'azewell county, and bring it to Havana.

George 5. Mosteller, for defendants, testified that he knew the parties; knew
Trent in 1857. He said, in regard to the deed of trust, that he gaveit to secure de-
fendants for the amount he owed them. T asked why he did not give them a mort-
gage, and he said they were not wiling to take it, and he would just as leave give them
a deed of trust as a mortgage, for they had given him time, and he could pay it ol
or so reduce it they would not trouble him, and said they had agreed that, if he could
-sell, they would release it and take the proceeds. I sold hin some lots in Spring Lake:
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7 west of 3d principal meridian, were writen in it by defendant Puterbaugh by my
direction ; and if there are no lands mentioned in the deed before the piece named
by me lying in Tazewell county, then I did not write in said deed any land at Spring
Lake. Trent gave me no number, but spoke of the tractas bought of different per-
sons. L recollect none but the Pratt and Mosteller and Brown lots, but he said to
Willard and myself we would find them from his deeds and records at Pekin, and
from those I got the numbers which I put in the deed, <§xcept the two lotsin Spring
Lake last named in the deed, which he gave me him&alfyﬂﬂand has been inserted in
the deed since July 23, 1857. At the time he wanted the Moore land released, all
of the lands were then in the deed of trust. He expressed no dissatisfaction as to
the rest then. He repeatedly spoke to me about the lands in Tazewell county being
in the deed, and particularly in July, 1857. 1 tallced with Trent once after the lands
were first advertised. He expressed then no dissatisfaction; all land in the deed was
then advertised. This was in February, 1858. He said he guessed they would not
sell his lands; that he would send them grain to pay it off, and wanted the sale post-
poned until navigation opened.

To the reception of all of the evidence of this witness complainant objected
and excepted.

On cross-examination, he said, I think neither Trent or his wife were present when
any of the lands were inserted by Puterbaugh, except: the last two lots, when Trent,
I think, was present. I don’t know that Mrs. Trent ever saw the deed after the date
of the acknowledgment. I had the deed in my hands in Trent’s presence several
times, and think he took it to the recorder’s office when the two lots were inserted,
but can’t say certain. If there are no lands named in the deed before the pieces be-
fore designated by me, which are situated in Tazewell county, I then wrote nothing
in the deed after it was executed at Havana, except Mrs. Trent’s acknowledgment.
I had no direction or authority from Trent to insert the Tazewell county lands ex-
cept as above stated. After the Tazewell county lands were inserted, the deed of
{rust was never signed, sealed or acknowledged before any officer by Trent or his wife.
I did business as counsel and attorney for Trent a year and a-half before the date of
the deed, and Puterbaugh and I continued to do business for him until 1858. Pu-
terbaugh was my partner when the Tazewell county lands were put in. All of the
lands in the deed after the pieces referred to by me are in the hand-writing of Pu-
terbaugh, and, I think, were put in by him in my presence. The authority I had to
release those lands was the verbal direction of Mr. Willard. I gave no other release
than what is written on the margin of the record of the deed. I requested Puter-
baugh to write the description of the lands in the deed because he was a better pen-
man than I.  No other person but Paterbaugh and I wrote any description of the
lands in the deed.

S. D. Puterbaugh, one of defendants, was offered by defendants, and
sworn, and testified, that he knew the parties, und that a few days after

the time spoken of by Fuller, in June, 1857, Trent came into his office

and stated he had sent Fuller and Willard to get the numbers from the
deeds in my hands, and had authorized them to insert the samein the deed

of trust, and such other lands as he had not sold to other parties. I told
him all had been inserted except what appeared by the record to have
been sold by him before that time. He said, ift G., W. & Co. were not
yet satisfied, he would put in more, but remarked that he had now given
them lands worth three or four times their debt. IHe said the Pratt land
was worth $7,000 or $8,000. He spoke of the deed of trust to Noalt Green,
and said he wanted Noalt’s debt paid first, and would pay it oftf and make
the land clear in G.,, W. & Co. I told Trent we would pay off the Noalt
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Green deed, and thus perfect the title in G., W. & Co., and he said he
could and would pay it off when it became due. Ife asked me what deeds
I had in my hands. I told him. He then remarked that he was willing
they should have them as security, and that he had several thousand aczes

yet in Mason county that he would still put in if they wanted, and that

G., W. & Co. had acted so fair, he would give them all the security they
wanted. At another conversation, there was a picce of the Pratt land to
which title was defective, and it was necessary to foreclose a mortgage,
and I desired to have it done for the benefit of G., W. & Co. He then au-
thorized me to go on and foreclose the mortgage, and said he would pay
the expenses. At another time, he wanted me to release a piece of land
he had sold to Nick Beckwith, and offered me another forty acres
in its stead. He sold it under the arrangement with Willard and Fuller
to sell, and they would release, ete. I told him to give me the proceeds.
He promised to, but never did it. He afterwards said he had fixed it all
up with Beckwith, and the land might remain in the deed of trust. In an-
other conversation he said, in April, 1858, he thought they ought not to
sell his land as he had fully secured them on his Mason and Tazewell
county lands, and they were getting 10 per cent. on their money. ke then
promised me, and pledged his word and honor, that, if they would not sell,
he would pay $5,000 every three months. He regretted that they had
advertised his lands, but said they had a right te do so, and he could not
blame them if they sold. The lands were several times afterwards ad-
vertised, and sales postponed at his request. He afterwards spoke to me
about the Moore land, which was in the deed of trust, and I told him Moore
had no title too it; but it turned out that there was a mistake in the deed
from Trent to Moore.

A long time after this conversation, Willard, Trent and I were in my office, and
were talking about the security from Trent to G., W. & Co.; and in consequence of
this Moore suit, and the title to other lands being questioned, Willard expressed him-
self dissatisfied, and Trent said he had several other farms in Mason county, and he
would give a deed of trust on them, and that they had acted the gentlemen with him
so much and been so kind, and he had put them to so much trouble and expense,
that he would make them a present of a farm in Mason county worth $5,000. Wil-
lard remarked that he wanted none of his presents, nor a dollar not due from Trent
to them, and would like a deed of trust on his Mason county farm and other lands
Trent still owned in Tazewell county; and Trent then agreed to do so, and promised
to come up in a day or two and do it. He did not, and I wrote him a letter request-
ing it, and a short time afterwards he brought me a certificate of sale of the school
commissioner, and asked me to get the deed and put that in; but finding the lands
valueless I did not insert them. In July, 1857, Trent and Brown, of the firm of

Mosteller & Brown, came and urged us to release some lots in Spring Luke. = @reut=

proposed to give others instead.  He did so, and we released them, [ examined the
title to the lots taken in Trent’s presence, and by his authority inserted in niy oliice
the lots mentioned as taken in the deed of trust. Trent agreed to pay the record-
ing, and at my request went with me to the recorder’s, and left the deed for record,
and either paid for recording or had it done at his cost. Trent thanked ¥uller and
remarked that G., W, & Co. lost nothing, as the lots taken were most valuable. The
erasures in the deed were made at the request of Trent, on account of land formerly
sold by Trent to King. i

Cross-examined. The erasures were made by Fuller, I think, but am not certain.

196 They were made prior to June 10, 1857; I don’t remember whether in my presence
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or not. I remember seeing them in the deed prior to June 10, 1857. I never in-
serted any lands in said deed of trust, except by Fuller or Trent’s order, nor before
June 10, 1857. The two last lots were inserted in July by Trent’s order and in
Fuller’s presence. The conversation about the Nick Beckwith land was had before
the filing of the bill by Trent against G., W. & Co. I think the conversation, re-
ferred to as had by Willard and Trent in my office, was in April, 1858. G., W. &
Co. did before and after that time, by virtue of an execution against Trent, have all
of the personal property of Trent advertised and sold. I think the Moore land was
part of the Pratt land spoken of. T knew,during all of the conversations spoken of,
as Trent’s attorney, that he was greatly indebted, and also knew he was harrassed by
law suits, and otherwise greatly embarrassed during the financial crisis of 1857, and
I think it was severely felt by Trent. During all the conversations after that time,
I had no interest in this suit, or contingent fee.

Re-examined by defendants: I had a conversation with Prettyman on the way from
Bpring Lake. He-and Willard were talking about the indulgence that he extended
to Trent. Prettyman remarked that they had acted very fair towards I'rent, and that
he would try and assist Trent to pay it off. The extension they were preparing to
give Trent was then spoken of.

Re-examined by plaintiff: The parties at the time had gone down to Spring Lake-
expressly to sell out the personal property of Trent. The time of thatsale was then
extended, Trent giving G., W. & Co. a draft for $2,000 to apply on the debt for
which the goods were levied upon. The canversation with Willard was not in refer-
ence to the sale of the goods and the debt for which they were about to be sold.

"Thomas King sworn for defendants. Stated that in April, 1857, he saw the deed
shown, and that the erasure was made about April 28, 1857. I had purchased the
land erased of Trent before the date of the trust deed, but my deed was not record-
ed. Ascerlaining that some of my land was in the deed of trust, I procured Trent
to come to Fuller’s office and arrange to have the land erased, and one other tract in-
serted in lieu of it. I saw it changed in the deed at Fuller’s office.

Samuel W. Fuller recalled by defendants. Stated, I had forgotten, when I testi-
fied, the circumstance of King and Trent calling upon me to erase and release land.
I now remember it as stated by King, and I did erase the land and directed to have
it released on the Mason county records. I don’t remember what lands were offered
or inserted in the deed. It is my impresston that I did then make the erasure, and
insert the other land then put in, at the request of Trent and King; and the insert-
ing of the other land was the occasion of having it recorded a second time in Mason
county. He desires these statements may be taken as a qualification of his former
testimony, The deed, after the erasure, was recorded again in Mason county.

Merrill C. Young was sworn for defendants, and testified, that about July 23, 1857,
Fuller came to the office and wrote a release of some lots in Spring Lake set forth
in the deed of trust in controversy. I think Trent was present, and stood by Fuller
when he wrote the release on the record. Don’t recollect hearing Trent request it,
but I think it was the tall among the parties. The deed was filed & second time for
record in my office, the same day I think. The recording was not then proper, and
don’t remember anything being said about Trent’s paying for it. It was then admit-
ted by the parties that Trent had sold and conveyed about 280 acres of the Pratt
farm, before the date of the deed of trust, and that Moore was then in possession of
it, but his deed was not recorded, and that Moore afterwards filed a bill, and the court
decreed in his favor against the deed of trust.

L. M. Green sworn for defendants: Testified that in April, 1857, he
was in St. Louis with Trent, and that G., W. & Co. wanted security fos



their debt. Trent proposed to secure them by a lien on his real estate,
and he or Goodrich suggested a mortgage, but Goodrich said it was too
slow a remedy, and proposed a deed of trust. Trent said it made no dif-
ference to him; he expected to be ableto pay it without trouble. He owed
them some mouey and got more at that time. About the Ist of June,
1857, he gave a deed of trust to me, to secure a neighbor for borrowed
money, on some of his lands in Tazewell county. T told him that I un-
derstood he had given G., W. & Co. a deed of trust on all the land he had.
He said no, they had no lien on the Tazewell county lands. I procured
the money for him and he executed the deecd of trust to some lands in
Tazewell county. In April, 1858, I was in Havana, and he came to me
and said he had sold some of the land and wanted me to release them,
After a day or two, I agreed to and did release 240 acres, and he gave
me $1,000 on the debt. He then said that G.,, W. & Co. had a deed of
trust on the same lands, together with other lands in Tazewell county,
and that they were to release the tract too. He frequently spoke of the
itwo incumbrances as trust deeds, and said that the one to G., W. & Co.
was not right, but as it was included he would pay it off; that it would be
that much of his debt paid- He guve me $1,000, and Puterbaugh, for
G., W. & Co., $1,400, Puterbaugh releasing part of the land. 1T after-
wards advertised the balance of the land in my deed for sale to pay the
balance of the debt, but the sale did not come off; and Trent regretted to

me that I had not sold the land at an early hour so that he could have
bought it in and so rid them of the incumbrance of G., W. & Co. Idon't

know that Prettyman ever requested me to make sale of them for that
purpose, but he told me it would be for Trent's inlercst——l;e was then
representing Trent—to make sale of them as they could be bid in for the
remainder of the debt, and thus have them freed from the other incum-
brance. Prettyman, in another conversation, said that he considered the
trust deed to G., W. & Co. bad, and that he expected to defeat it;
that he would be glad to have these lands freed from the effect of their
deed. At the time I made sale of the lands, Prettyman told me that I
might just as well go over to the court-house and offer the land, that he
would bid it off for the debt and costs; that it was not my duty to hunt
Puterbaugh up. At the time he told me this it was time for the sale and
after twelve o’clock.

Cross-examined. He stated that in the conversation spoken of at Ha
vana, at which T'rent paid the $1,400, he, Trent, repeatedly said that the
G., W.& Co. trust deed on the Tazewell county lands was wrong. I
think it very likely he said he never authorized those lands to be put into
G., W. & Co.’s trust deed. )

Trent recalled by the plaintiff. Said, T sold T. King a large quantity of land in
Mason county before the deed of trust was given. He afterwards informed me that
a forty acre piece, part of the Buckhart tract, was in the deed of trust. I toldhim
I guessed not, as I had ordered them to put in none. He said it was so. He had
examined it. I had a forty acres in the same tract I then turned in and put in the
deed of trust in place of it. This land was all in Mason county, and it was doneat
the time King spoke of, and there was no Tazewell county lands put in. I know
Mr. Abraham Smith who testified in this cause. I never had any such conversation
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209 as he speaks of. The deed of trust as recorded May 12th, 1857, after the erasure,

for Thomas King, shows the addition of but one tract in Mason county, (80 acres,)
and none in Tazewell county.

And the above being all the evidence in the cause, the court thereupon made a de-
cree dissolving the injunction and dismissing the bill at the costs of the plaintiff; wha
then and there excepted, and brings his writ of error to this court.

B. S. PRE'TTYMAN, Aitorney pro se.
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STATE OF ILLINOIS. .
Supreme Gonrt,---Secowd Grand Division,

JANUARY TERM; A. D. 1860.

B. S. PRETTYMAN,

US.

Goopricu WiLLArp & Co., et. al.

The complainant filed his bill alleging that he is a bona fide purchaser, for a valuable con-
sideration, of divers tracts and lots of land in the county of Tazewell and in the county of
Mason, in the State of Illinois, and that the defendants, claiming to hold a deed of trust from
the same grantor, are proceeding to sell and convey the land, under their deed of trust, and
aver that the deed of trust was originally obtained through misrepresentation and fraud, and
that since the execution thereof, the defendants, grantees, for their benefit have altered the
deed of trust in the absence of the grantors, and without their authority, by inserting in the
deed the foll(“)wing land, viz.:  W.3 N.W. 1 sec. 25, Township 23, N. Range 7 W. 3 P. M.; and

S. W. 1 S.W. Isec. 24; and S. W. N. W. } sec. 24, Township 23, N. Range T W. 3 P. M. ;
and 8. E. { 8. E. } sec. 7, Township 23 N Range 6 W. 3 P. M., and twenty other tracts of
land described in Tazewell county, and six lots in Spring Lake, in Tazewell county; (sce
Record, page 18), which renders the deed of trust void, and as the action of defendants would
throw a cloud over plaintiff s title, and injure him, prays they may be restrained from selling,
and may answer, and the oaths of defendants are waived, and that the deed of trust be set
aside, and relief, &c. Defendants deny all the material allegations in the bill charging fraud,
and admit they were proceeding as charged under the deed of trust, and assert that Trent, one
of the grantors in the deed of trust gave parol authority to make the alteration, and since rati-
fied and confirmed it by parol—und deny that the facts in the bill being true, the complainant
is entitled to relief.

Complainant filed his replication, and proved on the trial that the deed of trust was
originaily procured through fraudulent misrepresentation and abused confidence on the part
of the defendants. That when it was acknowledged it was understood as a common mortgage,
in cffect, and that at the time of the date of the deed, April 14th, 1857, when it was first re-
corded, no land in Tazewell county was described in the deed ; and that afterwards, by the con-
sent of the only grantor, onc tract of land in the deed was stricken out and one other tract was
was, on the 28th of April, 1857, inserted in the same deed instead, and the deed so altered, was
on the 12th of May, 1857, recorded again, and that on the 10th of June, 1857, the deed of
trust was acknowledged by the wife of Trent, the grantor, and that there was not then any
lands described in Tazewell county in the deed; and the wife swears, and the Justice of the
Peace who took the acknowledgment, that although the grantor Trent, and the defendants Ful-
ler and Willard talked a great deal about the land in Mason county, there was not one word said
about any land in Tazewell county, cither then in the deed or to be afterwards put in the deed :
and the grantor, Trent, states that he did not then, (10th of June, 1857,) or at any other time,
authorize any one for him to insert the Tazewell county land afterwards inserted in it, and that
he knew nothing of it at the time it was done, and after he found it was done he always pro-
tested that it was done without his order, and that although he has paid $1400 on the debr,
and procured the release of the defendants to some of the Tazewell county lands, so inserted,
yet at the time he insisted it was not rightfully in the trust deed; but inasmuech as it was so
much money paid on the debt, he would not lose the sale of the land for that reason.

Complainant then proved that he purchased the land in controversy of Trent, for a valuable
consideration, paying some $8,000 of Trent’s indebtedness down, and settling other large
amounts of the debts of Trent for which he (Prettyman) was his security.  (See Record, pages
121, 122, 160 and 164.)
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And the defendants admit that they made the alteration charged. But offer the defendant,
Fuller, as a witness to prove that Trent, on the 10th of June, 1857, at the time his wife
acknowledged the deed of trust, in Spring Lake, by parol, authorized him to insert in to the
deed of trust, on his return to Pekin, all of the lands inserted, which are in Tazewell county,
and Fuller swears to such parol authority as to all the lands except those contained in the deed
of trust to Green, and as to those is not certain ; and he did not insert any of them himself, but
directed the defendant Puterbangh, to do it, and it was done on the 10th of June, 1857 ; and he
was never divected by Trent except on the 10th of June, 1857, to insert any land in the deed.
No land was then inserted or afterwards inserted by him in the deed. -

On the 28th of April, 1857, at the instance of Trent and one King. He struck out one tract
of landin the deed and inserted another, and then the deedwas again recorded May 12th, 1857, in
Mason county. (See page 209.) And that record shows that but one tract, viz.: E. } S. E. ], see-
tions 20, 28 and 6, was then added to the deed, and this was all before the 10th of June, 1857,
or the acknowledgment by Mus. Trent.

The defendant Puterbaugh, testified and corroborated substantially the statements of Tuller,
and that Trent repeatedly conversed with him about the Tazewell county lands being in the
deed, and desired their release and offered other lands instead which he declined taking ; and
other testimony for the defence was offered, tending to show that Trent knew that Tazewell
county lands were in the deéd of trust, soon after they were inserted, and that defendants had
advertised them for sale; and it is admitted that Trent, before he sold out to Prettyman, had
commenced an action against the defendants, enjoining the sale and to setaside the deed of trust:
and that that suit was pending when Prettyman purchased the land of him, and that T'rent after-
wards dismissed that suit.

And it was admitted that Trent was in possession of the land named in the deed of trust, from
the date of it, until he sold to Prettyman.  And to the admitting of defendants as witnesses
complainant objected and excepted, and defendants likewise excepted to the testimony given by
the complainant.

The above are the facts substantially as set out by the Record and proved on the trial.

And upon this state of fact the complainant insists that the deed of trust having been origin-
ally procured by false and fraudulent representations made by a counsel of Trent, in whom he
had long confided and entrusted with his business, and who had great influence over him, he be-
ing an illiterate man who could not read or write. The said counsel, then acting as attorney for
Goodrich. Willard, and others, represented the deed of trust to Trent to be but in effect a com-
mon mortgage ; and Trent, velying on that representation, exccuted it for part of the lands
contained in it, so believing it to be but a common mortgage, and at the time being greatly em-
barrassed with debts; ought to be set aside.  And it is a well established principle in Courts of
Equity in this country, that a conveyance or contract will be set aside whenever it has been ob-
tained through undue influence over a p:inen greatly under the power of another, it there is
clear ground of inference that a confidence reposed has been abused, or advantage has been
taken of incompetency, weakness of understanding, or clouded faculties.  Whalen vs. Whalen,
3 Cowen's, 539, 5723 4 Cowen's, 207, Jackson ¢t al. vs. King: 15 Mass., 113 ; Breese, 33 : and
White's Equity Cases, 420, and cases there cited.  But whatever may be said of the original
deed of trust, it cannot be pretended that any man in his senses, and not under delusion, would,
without consideration, or time given on the debt, by parol, give an attorney for the opposite
party a general power and authority to insert into a deed of trust already executed and recorded
for the sum of twenty thousand dollars, due in twenty days, all the lands he owned not then
contained in the deed, and including his homestead, amounting then to over one thousand acres,
heside some two thousand acres already contained in the deed of trust, and which rendered it
then fully secure.  Nov is it a deed, or contract, ov power, that any honest, fair man would ac-
cept.  Fraud is therefore apparent from the intrinsic nature of the contract and the cirenm-
stances and conditions of the parties contracting.  (See 2 Vesey, Sen., 155, 6.) And deeds ob-
tained by fraud, Courts of Equity always treat as void. (Shepherd’s Touchstone, 705 9 Wen-
dell, 511.)

But, admitting that there was not in the original ineeption and execution of the deed of trust.
any fraud practiced in obtaining it from Trent, and that it was then exeented exactly as designed



[3]

ed upon the precise lands agreed upon, yet, since the original execution of it, and since the ac-
knowledgment of it by Mr. Trent. The defendants have alteved it in a most material point by
inserting other lands, as they admit, in the absence of the grantors.  But as they insist by the
parol authority of one of them, viz.: Trent, and it is not pretended that any other than parvol
authority was given, or that pavol authority was from both of the grantors. And after a deed is
once executed by hushand and wife, the most trifling alteration of it by the grantee renders it
void, and this too for the very hest of reasons. For, inasmuch as the wife can, under the stat-
ute, be deprived of her title or dower only by the forms of law, the question ought not,
from the dangerous consequences resulting to the rights of married women, to he tolerated for a
moment by the Court, ecither whether grantees from them may without leave insert other lands
in the deed to which they have claim or title, o even whether the husband himself could possi-
Dly collude with a grantee, and consent to insert other lands after she had acknowledged what
was originally put in, so as to appear of vecord that she had conveyed and acknowledged it all,
this was such a deed of a married woman, and that such alterations of such deeds renders the
deed absolutely void. See Moore vs. Beekham, 4 Binn 3; Coit vs. Starkweather, 8 Conn., 289,
That such cannot be done without avoiding the deed, and that the hushand himself can neither
do it or consent to its being done.  See 2 Barh. Ch. R., 133.

But the statute is conclusive upon that question. The title of the wite and her dower can
only be conveyed as provided by statute. Sce R. Statutes 107, see. 127 and to like effect 12
Ills. 233; 11 Ills. 123 ; 5 Gillman 125.

But it is insisted that although the deed was altered and other lands inserted, yet it was done
by parole authority of Trent, and is good and valid. But this is plainly against the express
provisions of the statute of frauds, and this court in Maus vs. Worthington 3 Scam. 26, express-
ly decide that an agent or attorney cannot bind his prineipal by deed. except by authority under
seal, and to the same cffect see Ingram vs. Little, 14 Georgia R. 173: 9 Wendall, 56, 68, 522;
12 Wendall, 525.

And a deed altered after its execution is not the same deed, and if not sealed and delivered by
the grantors, would be imposing on them covenants and obligations only recognized by law, when
attended by certain solemnities. 3 Bibb. 10.  And this deed of trust contains besides cove-
nants ot the grantor for title, possession, payment of taxes, &e., all of which are changed and
extended by the alteration made, and a deed altered by the grantee after its execution and de-
livery is always void as to all the covenants contained in the deed in his favor, and an alteration
of any covenant avoid the whole deed. 1 Starkey’s Evidence 377 ; B. Nisi Prius 267 ; 1 Shep.
Touchstone 68, 70; Wallace vs. Honstead 15 Penn. State R. 467: Withers vs. Akinson, 1
Watt. 246.

But the defendants say that even if the deed of trust was altered by pavole authority and was
was therefore void, yet that sinceits alteration by the defendants, Trent has ratified and approved
it by parole. But a parole ratification of a deed made or altered by parole authority of part of
the grantors, has been always held invalid, and especially so of deeds executed by married women
and their husbands.  See 4 Bin. 3, 8 Conn. 287, above referred to.  Aund as to the character of
the ratification see Story on Agency, 49, 242, 252; 12 Wendall 525; 14 John. 465.

But there is no pretence of any parole authority to alter or any such ratification by Mus.
Trent.  Then as to her and persons claiming through her it is absolutely void. Warring vs.
Smyth, 2 Barb. Ch. R. 133.  And a deed void in part is void in toto. Young vs. Pate 4 Yer-
ger's R. 164, 541 ; 14 John. 465. The deed is beyond a doubt void as to Mrs. Trent, and a
deed or contract is entire in its charvacter: if a part of it is void by the statute, the remainder,
though valid in itself, is also void. 8 Johnson 253 ; 13 Wendell 53 ; 15 Pickering 163.

But Trent swears that he never gave auy such parole authority or parole approval—and the
Justice and his wife swear that at the time and place it is pretended that such authority was giv-
en, that no such conversation was had, and no such authority was given; and this pretended
parole authority is proved only by the testimony of Fuller and Puterbaugh, two of the defend-
ants in the action, and who are charged in the bill as parties to the fraud, and the real actors in
the transaction—and they were improperly admitted against the objections and exceptions of
complainant without an ovder of the Court first had, and when they were interested in the (ues-
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tion of costs, if not otherwise in the case, and parties to a fraudulent instrument, or to an instru-
ment made or altered by parole, and who have made or altered it by parole, are never permitted
to prove their authority to doit. Sec Smith’s Ch. Prac. 344, 345; 1 Greenleaf Ev. 861; 38
Atk. 402; 2 Vesie R. 628; 1 Yates R. 28, 200; 2 Dall. 246. And to suffer parties who have
by parole authority made deed or altered mortgages to come forward and prove their authority
by parole to do it, and then prove a parole ratification of the act when done would open the door
to the most egregrious frauds, and subject cvery man in the hands of the unscrupulous to the
most dangerous consequences, and it would be only necessary to prove a deed for a single tract
of land, and then have others fill up the blank with all the rest the grantor possessed. and bring
forward the parties who forged in the description to prove their authority to do it by parole,
and a like ratification of it afterwards; and the facility with which it can be done, and the dan-
gers to the public attending its acknowledgment as the law, havebeen the cause why the Courts
and Jurists have so frequently decided that it must not and cannot be done, and revives anew in
our midst those powerful reasons which were enforced by our fathers in the statute of frauds.
Nor is this case less exempt from them, than the most enormous of the things there cited. Here
an old man not able to read or write, who was not present when the deed was done, and who
denies all knowledge of it, and all authority to do it, is made by parole to give authority to con-
vey twenty five different tracts of his land, with no consideration passing, and a party who pre-
tends to have had the parole authority to make the alteration, delegates that authority to some
one else. and he does- the deed, and all are brought up to prove by parole their justification and
take away his lands, and insists that his oath and denial are nothing, and his wife’s deposition
and the Justice’s testimony are trivial and indifferent things.

But it is said this is only a deed of trust and is made to secure an honest debt, and that if the
debt is paid off the deed is satisfied and the.security done. And so far complainant admits that
this deed of trust is only a mortgage, and is in the nature of a mortgage and but a security fora
debt. See statute of 1845, page 105, sec. 12, and in deeds of trust and mortgages until pos-
session is taken of the mortgaged premises the mortgageremains in the light of a chose in action,
a mere security for the debt. See 4 Johnson R. 43, And the proof is that the defendants never
were in possession of the land, and that Trent was in full possession of it until hesold to Pret-
tyman. j

But it is insisted that even if the deed of trust is void for the lands inserted, yet as to those
originally put in it when executed in Mason county it is certainly good, as the estate had then
vested and could not be divested but by deed. Yet they were never in possession, and are only
entitled to it through their covenants in the deed.

And the matter and estate in deeds of trust and mortgages lies alone in grant, and cannot ex-
ist without a deed, and any alteration of such a deed by the party claiming under it avoids it as
to him, and not only the remedy by action but the estate itsclf is gone. See Lewis vs. Payne,
8 Cowen 75; 1 Nelson’s Ab. 625; Warring vs. Smith, 2 Barbour Chy. R. 119, 1381, where the
whole question is fully considered.

But it is finally insisted that although the deed was originally fraudulently obtained from Trent
and was afterwards without authority altered, and even if it was never approved it was a fraud
upon Trent alone, and that complainant is a subsequent purchaser from Trent and wife, and
knew of the existence of the deed as altered when he purchased, and cannot avail himself of any
fraud practised on Trent in originally procuring it, or an account of any interlineation even,
without anthority, if done before his purchase and although in possession is not entitled to relief.

Yet the complainant denies that position and insists that a junior grantee may recover, and is
entitled to relief in equity against a senior grantee who fraudulently holds the deed from the
original grantor and insists on enforcing it, and obtaining possession through it against the ju-
nior grantee, and this principle is fully declared in the case of Love vs. Belk, 1 Iredell R. 173,
179, and also may defend their interests ; see Decl. Courtin case Warring vs. Smith, 2 Barbour
Ch., 171, and that junior grantees may prosecute and set aside such deed, see Livingston vs.
Peru Mining Company, 9 Wendell, 511, 522.  And that subsequent purchasers are entitled to
relief, see Isaacs vs. Steele, 3 Scam., 97 ; Chatau vs. Jones, 11 Ill., 321, 322; Hildreth vs.
Sands, 2 Johnson Ch., 50; and that they are entitled to the statute of frauds equally with the
grantor himself, and may support a bill to set aside a fraudulent conveyance, see also Sands vs.
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Hildreth, 14 Johns., 498 ; Roberts vs. Arden, 2 Johns. Ch., 377-8-9; Anderson vs. Roberts,
18 Johns., 516; 2 Johns. Ch., 35; and it is not material whether such subsequent purchaser
had notice of the fraudulent deed or not. For if he knew of the deed he knew of the fraud
also, and that for that reason it was void by law. In support of this we refer the Court to 2d
Havenden on Fraud, 73, 74 ; 4 Kent Com., 463; Cowper Rep., 711, T12; Sterry vs. Arden,
1 Johns. Ch., 268; Sands vs. Cadies et al., 4 Johns., 598; Townsend vs. Windham, 2 Vessie,

10 ; Wadsworth vs. Iavens, 3 Wendell, 411; Clapp vs. Tesrill, 20 Pick., 247 ; 25 Maine, 4145
Carter vs. Castleberry, 5 Alabama, 279; and a mortgagor in possession of land has a vested
and tangible interest in the land which has always been a subjeet of sale and conveyance, even
in bona fide mortgages and deeds of trust it is such an interest that the purchaser in possession
can pay off and extinguish without the aid of the Courts or the law, and that subsequent bona
fide purchasers succeed to all the rights of the grantor and is entitled to like relicf, see Kruis vs.

Scripps, 11 Tl1., 104; Story’s Equity Jurisprudence, 1050, 1051; also Fiteh vs. Pinkard et al.,

4 Scam., 83, and cases above referred to; and in the trust deed, by its provisions, Trent is a
cesté qui trust of the residue after the payment of the debt secured, and is entitled-to the same

from the face and effect of the deed ; and the beneficiaries of a trust arising out of real estate
may lawfully assign the same, and that the assignee in possession may in cquity enforce his
rights to the same although controverted ; 2 Story’s Eq. Juris., 1050-51-5T ;: and Miller vs.

Davidson, 3 Gilm., 523. But the deed of trust in the hands of defendants, although void as
against the complainant as a subsequent purchaser, yet it is a cloud upon his title which ought
to be removed, and Courts of Equity will always entertain jurisdiction of a case when it is
sought to set aside a deed or instrument that may throw a cloud or suspicion over the title
or interest of the claimant. 2 Story Eq. Juris., 694-5-8-7, 700 and 702; and this is the cause

the title of a fraudulent grantee until so attacked, and until there comes a bona fide purchaser

for a valuable consideration, until then no persons rights ave effected; but whenever that hap-

pens the deed as to such purchaser is set aside. (Roberts vs. Anderson, 3 John. Ch., 377.)

But it is pretended that after all the lands had been inserted, Trent in effect ve-delivered the

deed, by standing by at the time it was recorded; yet a deed cannot be twice delivered, the first
or last delivery is void; (4 Cruise Dig., 30,) and there is no pretence that it was then, or at any
time after the interlineation, read to him, or signed, sealed or acknowledged by Trent and wife.
Yet a deed without these is void. And could Fuller delegate to Puterbaugh even his parol au-
thority to make the interlineation in the deed that an agent or attorney to convey can delegate
his authority to do so, will not be pretended; and Puterbaugh put in the de¢d the lands that
were in the deed of trust to Greene, though Fuller does not state that Trent ever told him to
put them in; and he put in also the land which had before been sold to Moore, and it is not pre-
tended that Trent authorized Fuller to put in land which he had already sold and conveyed to
others.

The testimony of Fuller shows that Trent directed no land to be put into the deed except
when it was originally made, and on the 28th of April, 1857, when King was present;
and that after he put in the lands, when King was present, the deed was recorded
in Mason county, and the deed so recorded 12th of May, 1857, sce page 209, of Re-
cord, shows that but one tract, viz.: E. } S. E., 20, 23, six was added to it.
And Fuller swears that Trent never after that time directed him to put into the deed of trust any
other lands in Mason county.  Yet there is now in the face of the deed and which has been added
since May 12, 1857, the N. 3} N. W. Sec. 25, 1. 23, R. 7, and two other tracts in See. 24, 23,
7, all lying in Mason county, and the defendants have advertised them for sale also under their
deed of trust. Now who put them in there? By what authority was it done? Who gave the
divection?  Who let Trent know it was done?  Is there any pretense that it was done by author-
ity ?  Or even the pretence that they had released lots in Spring Lake for those that it is pre-
tended that Trent authorized them to insert. And all those lots which are pretended to have
been released are now among the lands they have advertized for sale, as well as those they have
inserted in licu of them. And they admit that they intended to sell them all under their deed,
and the lands in the deed of trust to L. M. Green were also advertjzed by them for salealthough
they admit that they have bought out the trust deed and Green had sold the same to Prettyman
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at their instance under that deed of trust.  And can part’cs thus be permitted to prey upon and
trifle with the rights of others? Tt will hurdly be seriously insisted upon.  But it is suggested
that a deed to Prettyman does not include the land deseribed in the deed of trust to defendants.
Yot Trent swears that he sold that land to the complainant, and the deeds clearly show that he
conveyed all the land lic owned in those counties, and the rules of construction cver has heen
that the greater deseription includes the less. See Dart. on Vendors 101; 9 Pickering 212,
But the deed of trust shows upon its face that it was only the land in Mason county that was
ever actually designed to be conveyed in the deed, us all the lands are desceribed to bein Mason
county and are to be there advertised for sale in event of a failure to pay.

And the testimony of the defendants Fuller and Puterbaugh being the only evidence offered
to show any authority to make any alteration in the deed, and the only evidence to show any
recognition of it, and they being interested in the event, and being parties to the suit and par-
ties to the fraud, the reception of this evidence was clearly an error, and the things which they
stated should be swept from the cause. And without them there is nothing left hut the naked
deed, altered by the defendants in a material part for them, without authority, parole or other-
wise, without approval, and almost without the knowledge of the grantor, while the law clearly
shows that the complainant as a bona fide purchaser for a valuable consideration is entitled to
instant relief from the Court, The right of the defendants lying only in grant, and they having
altered the deed, the deed is void, and as they can only obtain possession of  the land by action
through that deed, the estate as well as the deed is gone, and they ought to be forever retained
from clouding the title of the land of complainant named and deseribed in the deed, and the
deed should be set aside. The’ Court then erred in admitting such testimony and in dismissing
the bill.

B. S. PRETTYMAN.
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STATE OF ILLINOIS-—-SUPREME COURT.

JANUARY TERM, 18060.

SECOND GRAND DIVISION.

EN. ETTYMA
BENJAMIN S. PRETTYMAN Points and anthorities for

y Defendants in Error
GOODRICH, WILLARD & CO. ct als. L

This is a casc that involves about twenty thousand dollars’ worth of
property, and is of vast importance to Goodrich, Willard & Co., the real
defendants in the case. They are commission merchants, deing business
in St. Louis, and had made advances to William Trent, in cash, between
twenty and thirty thousand dollus, on the promises of Trent to cxecute
the deed of trust in question, to enable Trent to buy grain at Spring Lake,
Tazewell county, Illinois, during the winter of 1857, which Trent was to
ship them at the opeuing of navigation, in the spring of 1857, and which
amount Trent invested, and neglected to ship the grain. And the deed
of trust was taken to sccure twenty thousand dollars of the amount due.

The bill was filed by the complainant to set aside the deed of trust
given by Trent to Goodrich, Willard & Co.,, alleging that it was obtained
from Trent by fraud, he supposing it was a common mortgage, with a
right of redemption after sale, and, also, because other Jands were inserted
in the decd subscquent to its being acknowledged and recorded without
the assent of Trent.

The complainant in the case, who is a solicitor of court, had, prior to
filing the bill in this cause, as solicitor for Trent, filed a bill to set aside
the same deed and for the same cause. That bill was dismissed, and the
complainant now files a bill in his own name to have the deed sct aside
for the fraud he alleges to have been committed upon Trent. The record
in the case is quite voluminous, covering abont 200 written pages. A
great deal of evidence was taken upon the question of fraud, and yet thero
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is no question in the case that-has not been long and w_ell settled, but con-
sidering the amount involfred, we hope the Court will bear with us jn
going over the whole question.

There is a principle at the very threshold of the complainant’s case,
without going into the evidence, that mus't prove fatal to it. This bill is
filed by the complainant after taking a quit claim deed from Trent of gll
the lands owned by Trent in Mason and Tazewell countics, and the ques-
tion is, did that deed of Trent to the complainant give the complainant
any right to take advantaze of a fraud committed upon Trent? even ad-
mitting, for the sake of this argument, that a fraud had been committed
upon Trent. Does the fact that Trent sold complainant all the land that
he owned at the date of the quit claim deeds, give the complainant a
right to land that Trent alleges Lad been previously obtained from lLim
by fraud? Could the quit claim deed have any such retroactive effect, or
pass to the complainant any such right? Trent does not pretend by his
deed to give the complainant any right to avail himself of a frand that
had been committed upon him (Trent), but simply conveys to him such
lands as he owns in Mason and Tazewell countics; there is nothing elso
conveyed or pretended to be conveyed by the deed. Even if a cause of
action for fraud that has been committed npon one party could be as-
signed to a third person, and the party defrauded used as a witness, this
decd does not pretend to transfer any such right to the complainant.
Trent asks no relief at the hands of this Court; he, so far as appears from
this record, is perfectly satisfied with what has been done; he, by his si-
lence and acquicscence, has confirmed the whole transaction. But the
complainant, who had bought all the land that Trent owned, long after
the fraud is alleged to have been committed, comes before this Court and
asks to have the fraud of which Trent does not complain turned 1o his own
benefit. If a person should buy of his neighbor all his personal property,
he does not thereby get any benefit of any trespass that has been commit-
ted upon the property he buys, and yet there is no difference in principle
between the two cases. Even, then, as we have before said, if such right
as this could be transferred, the deed under which complainant claims
transfers no such right. If this deed transfers a right to have the benefit
of a frnu'd committed on Trent in regard to land that he had previously
owned, if we go at this time ang get the same kind of deed from him, we

know not why our rights would not be cqual to his. The very statement
of the proposition refutes jtsolf.



But suppose the deed of trust in question was obtained by fraud, and
was altered and changed, as alleged by complainant, it was not void, but
voidable only, and capable of confirmation. :

Where a contract is declared void by positive law, by public policy, or
as involving moral turpitude, it is incapable of confirmation, but where it
is merely voidable, or turns upon circumstances of unduc advantage, sur-
prise or imposition, then if it is deliberately and upon full examination
confirmed by the parties, such confirmation will give it an ex post facto
validity. Marriage brokerage contracts, contracts for future illicit cohab-
itation, being against public policy, arc incapable of confirmation ; 1 Story
Equity, 8. 2638. But where a fraud is committed upon a party, the act is
merely voidable, and it may be acquiesced in or confirmed, or may be set
aside at the clection of the party defrauded. But if he chooses to confirm
it, no one elsc has a right to annul it for him; 16 IIl, 216 Edmonds vs.
Hildreth. “The party on whom a fraud is practiced may take advantage
of it or waive it.” Steele vs, Worthington, 2 Ohio, 182. Even a forged
note may be ratified by the acts of (he party whose name has been forged ;
Fitzpatrick vs. School Commissioners, 7 Humphreys, 224-228,  « Third
parties cannot impeach it (a frand), or a particeps criminis.” 2 Ohio, 182 ;
‘White & Tudor’s leading cases in Equity, vol. 2, part 2d, 218, top paging
and cases there cited ; same work, page 228 ; Ardens s, Paterson, 5 John-
son’s ‘Chancery Rep., 44; 2 Story’s Equity Jurisprudence, sce. 1,040; 9,
and notes; 1st American Leading Cascs, page 572, and cases there cited.

To take advantage of a fraud is a personal privilege, of which none but
the party defranded can take advantage. Edmonds vs. Hildreth, 16 III.,
2165 Steele vs. Worthington, 2 Ohio,a1sf_>; 10 Humphrey’s Rep., 577 ;
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2 Story’s Equity Jupisprudence, sec. 1,040, 93 I{O"I'; o ?iCL ’Hlo:fc(ie],],;
Chancery Rep.. 1635 Maynor vs, Lewis, 2 Georgla Hep- 1= iy NEquity
Edwards, 18 Alub:ﬁnn, 280 ; Stevenson 5. Nc\\'lzﬂ‘“v 16 Lq;“]‘:( 4l (l)
Rep., 401; Morrison vs. Deddrick, 10 Humphrey's Rep-: _3_4" ) )llmsm:\ yc
vs. Hurst, 3 Duer’s N. Y. Rep., 206; 10 Humphreys, gl i Splng‘llc Ls:
Graham, 29 Maine Rep., 160 ; Prosser vs. Edmonds, 1 Young & Collyer
Ex. Ch. Rep., 481.

Certainly the law cannot suffer such a right as this to be sold, -'."1(]. then
allow the defrauded party to be a witness for his vendee. Itis S“UP!Y
selling a right to file a bill in equity for a fraud. TPersonal .[l"OPC‘:ty ot
the adverse possession of another cannot be sold, because it is selling a
right to a law suit; McGoon vs. Ankeny 11 Iil, 558. Nor is a party
allowed to sell a bare right to file a bill in equity for a fraud, and any
such sale will be declared void, as against public policy. Where an equi-
table interest is assigned, in order to give the assignee a locus standi in
Judicio, the party assigning such right must have some substantial posses-
sion, not a mere legal right to overset a legal instrument, 2 Story’s Equity
Jurisprudence, scc. 1,040-9; and Lord Abmyer, in the case of Prosser s.
Edmonds, 1 Young & Coll. Rep., 481, 496, says:—* But in a case where
a party assigns his whole cstate, and afterwards makes an assignment gen-
erally of the same estate to another person, and the second assignee claims
to set aside the first assignment as fraudulent and void, the assignor him-
self making no complaint of fraud whatever, it appears to me that the
right of the second assignec to make such a claim would be a question
deserving of great consideration; my present impression is that such a
claim could ‘not be sustained in equity.”

We would call the attention of the Court particularly to the casc of
Edmonds vs. Hildreth, 16 Ill. Rep., 214, as it decides the very point mow
under discussion, and it seems to be unnceessary to pursue the authorities
further upon this point, except to refer to one or two analogous cases: for
instance, the purchaser of an equity of redemption cannot set up usury as
against the original mortgagee to avoid it; § Indiana (Tavner) Rep., 352,
Btephens et al, »s. Muir; Green 8. Kemp, 13 Mass. Rep., 513, In 11 Il
Rep.,, 522, the Court say, * Why should the first purchaser claim a bLene-
fit from the temporary existence of a right in third persons, which they
have thrown away, in which he had no interest, and with which he had
no conncetion 2"  Why, then, may we not ask, has the complainant here
a right to claim the benefit of a right in Trent which Trent does 1ot seck
to take advantage of, and which if he sees proper to confirm is good as
against all tho world? This is no more than sclling out a right to-file a
bill in equity, in order that the seller and party pretending to be defranded
may be-used as'a witness; and it is'a species of buying and selling that
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the law totally abhors, and ought not to be eountenance
It would have the tendency to encourage astute speculating land-jobhers
in scanning every supposed defective transaction, and buying the same at
some nominal value, and using their vender as 5 witness, and thus in many
cases wrest property from those who have bought property in good faith.

It would be difficult to tell to what consequence a decision in favor of
the complainant wounld lead in this case. It hag always been the anxious
solicitude of Courts that all temptation to perjury should be avoided as
much as possible, and that invitations should not be thrown out to dishone
est debtors to assign their pretended claims for fraud, and thereby avoid
their Lhonest debts.  The very life of our commereial world depends upon
duc observance of all obligations entered into by parties; and if the debt

had been paid, which is admitted to be honest, this suit would never have
been heard of.

d by the Court.

We would also call the particular attention of the Court to the case of
Maguoire »s. Hall, 27 Missouri Rep., page 146, which is a case directly in
point, in which the court use the following language: “The Plaintiff, it
appears, bought a lease-hold estatc encumbered with a trust given to se-
cure the payment. of debts. He admits that he was aware of the encum-
brance at the time of this purchase, and he says he supposed the debts
were genunine and really due, but afterwards discovered that they were
fraudulent and pretended.  Now admitting that the debts were fraudulent,
that was no concern of the plaintiff. He knew of their existence at the time
of his purchase, he believed them to be justly due; he must, therefore,
have been indemnified against them by the reduced price at which he
purchased the property.  As the debts were taken in the estimate in
ascertaining the value of the estate, whether they were real or pretended
cannot effect the plaintiff.  To permit him to recover would be taking so
much from those who arc really defrauded and giving it to the plaintiff,
who has no right to it. Those who conveyed the property to the plaintiff
are the only persons who can take advantage of the fraud, and if they
acquiesce in it nobody else has ground for complaint.”

But cven if there was frand in this caso it was incumbent upon Trént to
take advantage of it as soon as discovered, it is a right that may be lost
by acquiescence or ‘x'c]inquished by confirmation; 1 Sugden on Vendors,
page 324. A principal should disavow promptly after notice or he will be
bound by it; 14 Seargent and Rawle, 27, 80; 10 Alabama, 756, 771 ;
26 Wendell, 227; 26 Maine, 84, 87. Groyne vs. Heaton, 1 Brown’s
chancery cases 3, and cases cited in note. Lawrence 2s. Dale, 3 Johnson’s
Chancery Rep, 23. In the language of the court in Edmonds vs. Hildreth,
16 IIl. Rep., 216, “Tf the party il:_‘jurcd acquiesce in or confirm the con-
tract, with a full knowledge of the fraud, no one surcly can have the tight
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to annul s contract for hi'm. If he have knowledge of the fraud he will
De presumed to acquiesce, if he t:}kc 3¢ st(:ps, L slaes, Apgilisa rights.”
One moment's glance at the cvidence will clearly show, that Trent not
only had knowledge of this pretended fl::uld, but 1‘(']?cate(lly acted upon the
deed, and treated it as & valid and subsisting sccurity. — Onc of his very
first acts after the Jands in Tazewell county had been inserted, was to pay
the attorney for defendants %1400 that he had received from a sale of some
of the same lands, and got Puterbaugh to release them,  When the land
was advertised for sale in the Spring of 1858, he was informed of it and
got an oxtension of the time, having full knowledge all the time that the
Jand in Tazewell county was claimed to be in the deed of trust, and yet he
sleeps upon his rights, and does not even now come to ask the aid of this
court; so far as he (Trent) is: concerned there is no complaint, he acqui-
esces, he has knowledge of the fraud, and yet takes no steps to have his
rights vindicated; he acquiesces and thercfore confirms.  Shall he now
after thus acting upon the deed, and getting the benefit of the indulgences
extended to him by the defendants, and thercby inducing them to think
that the deed was satisfactory to him, sell out his right to a third party,
and come in himself as a witness to establish the fraud. The records of
coirts do not present a more glaring and premeditated sale of a law suit.

But while the above points are arzued upon the assumption that fraud
was practiced on Trent, we insist that the proof shows conclusively that
no frand was practiced on Lim. The deed was read to him, he was bound
to know the legal effect of its contents, and a mistake in that knowledge
does not furnish him any ground of relief in Equity ; Shafer vs. Davis, 13
IlL, 897 ; Broadwell ct al. zs. Broadwell, 1 Gilman, 599.

Trent in Lis testimony says that he thinks Fuller read the decd, and
called it a deed of trust, but Iield out the idea that it was a common mort-
gage, and says that he never authorized the Tazewell county lands in-
serted.  Randolph and Pollard testily to a conversation had with Trent
bf:fore any deed of trust was given, in which Trent said that there was no
dlf?crcnce Letween a mortgage and a deed of trast, and that this conver-
sation was in the presence of fuller. That Randolph told Trent that there
was a difference.

'1.“11"01' testifies that lie read the deed of trust over to Trent, and in-
forined Trent that they could sell simply by advertising.  After the deed
was placed upon record lie and Willard went to Spring Lake, and Trent
then authorized him to insert the lands in Tazewell county, and told Fuller
to go to l’uterbuugh and get the numbers of his Tazewell county lands
from the deeds in Puterbauely’s possession.

Puterbaugh testifies l]l'lt,aTl'GHt in a few days after called upon him and
asked bi iy il at T a ays after called upo

Im what lands Fuller fnserted in the deed, when he (Puterbaugh)
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told him that they had inserted such of the lands described in the deeds
in his possession, except such as appe:u:cd of record et to have:been pre-
viously sold. Trent said that it was right, and said he would give them
still more if they were not satisfied. - Trent, also, as will appear by the
records, wrote a letter to Fuller, directing him to prepare a deed of trust
on his lands in Tazcivell. Trent frequently applied to have some lands
released and others inserted; he cannot now, after having induced others
to act upon his representations, be allowed to say that those represcnta-
tions were false. The defendants informed him in St. Louis that they
would expect a deed of trust, he then expressed his willingness “ to face
the music,” and after the Tazewell county lands had been inserted, he was
again in St. Louis, and when the defendants hesitated about selling him
goods, he then called their attention to the fact that he had given them
the deed of trust, and had also given the Tazewell county lands as addi-
tional security. 1le had given L. M. Green a deed of trust before that
time, and well knew what was the cffect of that sort of instruments. He
had talked with Capt. Smith, and Mosteller, and other witnesses, about
the same. He frequently applied to Puterbaugh to have Tazewell county
lands released, and insert others, for his own convenience, and at one time
did get the Mosteller and Brown lots released, and had others inserted in
licu thereof, and Trent paid the recording fee.

The whole tenor of the evidence shows that Trent is wholly unworthy
of belief in anything; he can remember nothing about the transaction
except that lie did not authorize the Tazewell county lands to be inserted.
He was advised by Smith not to give a deed of trust, but he said that he
knew what it was. By a careful examination of the evidence, the Court
will clearly sce that there was no fraud whatever in procuring the deed
in the first instance, and that all the lands that were subsequently inserted
was donc by the expressed authority and full knowledge and consent of
Trent, and that the same was at all times acted upon by him as a valid
and subsisting security.

But even if it was true, as alleged, that the deed was a different security
from what Trent expected, and the deed of trust was altered without his
consent, yet by his acts hic has confirmed it. In the case of Fitzpatrick vs.
School Commissioners, 7 ITumphreys, pages 224-228, it was held that a
person, whose name has been forged to a note, may ratify the same by his
acts; and in Mason vs. Caldwell, 5 Gilman, 196, it was leld that the con-
tract entered into Ly the guardian without authority, might afterwards be
adopted by the ward. Fuller and Puterbaugh pretended, at any rate, to
act as agents for Trent, in the inserting the ]and, and tho authorities are
abundant to the point, that sucl, if an unauthorized act, could be conﬁ.rm-
ed ; Doyle et al vs, Teas, et al, 4 Seammon, 2023 Clark vs. Van Reims-
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d)"k@, 9 Cranch, 153, 161 ; Declafield vs. The State of IIl, 26. Wendell,
193, 226 ; Reynolds vs. Dochard et al, 11 Alabama, 531, 534 ; Dearing
vs. Lightloot, 16 1d. 28, 83 ; Wilson s. Lumiman, 6 Manning and Granger,
936, 242 ; Cleveland vs. Walker, 11 Alabama, 1059, 1063 ; Fitzpatrick
g, School Com., 7 Humphreys, 224, 228 Finney vs. Fairhaven Ins, Co., 5
Metealf, 192 ; Lawrence vs. Taylor, 5 IIill, 108, 1135 Ilatch vs. Taylor,
10 New Hampshire, 538, 553. Sece 1st American leading cases, and cases
cited on pages 572 and 573, which are full upon this point.

But it is again contended that the deed of trust is void, because it was
altered after it was exccuted, without being re-acknowledged. It is not
the acknowledgement that passes the estate—the delivery passes the
estate—and a deed is as effectual between the parties and purchasers and
creditors, with notice without acknowledgmeut or record as it is with it;
compliance with the recording laws is necessary to protect the party
against subsequent purchasers and creditors; and if a deed is not acknow-
ledged, and is recorded, it is notice to all the world, and cffectually passes
the cstate; Reed »s. Kemp, 16 Ill., 4453 Semple ws, Miles, 2 Seammon,
816; M’Connell s, Recd, 2 Seammon, 373, 4 Kent, 454. It was not
necessary that the deed should be re-acknowledged in order to pass the
estate ; and the only question could be whether the deed was delivered by
Trent as his deed ; if so, it passed the estate, and it matters not how often
the deed was altered prior to such delivery, if Trent, knowing of the altera-
tion, delivered it as his deed.
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A deed may be delivered by words or by acts without words, and the
delivery may cither be to the grantee or a third person, without any
speeial authority for the use of the grantee; Verplank vs. Sterry, 12
Johnson’s Rep., 536.

The deed, then, as it is clearly shown by the evidence, having been
altered by the consent of Trent, at lis request, and lis suffering it to
remain in the hands of the attorneys for the defendants, and all the time
acting upon it as a valid and Dbinding security, telling other persons in
numerous instances that hie had given a deed of trust upon his Tazewell
county lands, his paying Puterbaugh the attorney for the defendants
part of the money raised upon a sale of the Tazewell county lands, his
paying for recording the deed after the last lands were inserted, about the
23d day of July, 1857, all go distinctly to show that Trent considered the
deed binding upon him, and amounted to a sufficient delivery.

MM/)//QWMA/MMM#éﬂqW

It would be a perfect abswrdity to say that Trent, a sanc adult man,
could not confirm a deed as to himself, even if it had been altered without
his consent.  If he has acknowledged and treated it as a valid and binding
sccurity he cannot now be heard in cquity to say that it is not his deed.
No court has ever been found to say that an adult sane man could not
confirm an act purporting to ba his, although done without authority, if
upon full knowledge he saw proper to do so. If he could not do so, it
would be denying to an adult, what has not in modern times been denied
even to an infant.
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The truc rule is, that an alteration in a deed without consent makes the
deed voiduble, and if the party whose rights are affected by it chooses to
confirm it, it is good, and if the alteration is made by consent of parties,
it is good against the world ; Woolly ws. Constant, 4 Johns. Rep., 54 ;
Penny vs. Corwith, 18 Johnson's Rep., 499. Speak ct al vs. U. S., 9
Cranch Rep., 28; Tompkins vs. Corwin, 9 Cowen Rep., 2553 Richmond
Manufacturing Co. vs. Davis, 7 Blackford Rep., 412; Hudson vs. Revett,
5 Bingham Rep., 388, 389. The evidence is full and conclusive to the
point, that the alterations in the deed were made by the consent of Trent,
and the deed is therefore operative aguinst the world; and Trent, after
acting upon it as binding and effectual, cannot now be heard to say that it
is not his deed, ard his assignce takes no greater right; Parson »s. Hughs,
9 Paige Rep., 591.
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. This bill is filed to set aside a decd which was given to sccure a
debt that is admitted by all parties to be justly and rightfully due from
Trent to Goodrich, Willard & Co. The complainant, then should have
offered to pay the debt due. “IHe that secks cquity must do equity,” a
borrower of money at usurious rates will not be relicved from lhis contract
without an ofter on his part to pay what is due; 1 Story’s Equity Juris-
prudence, sec. 301.  The bill contains no snch offer of this sort, and is
therefore defective; Wood vs. Downs, 18 Vessey, p. 119 ; Boyd vs. Dun-
lap, 1 Johnson’s Chancery Rep., 480 ; Edmonds vs. Hildreth, 16 111, 214;
16 IlI., 207 ; Wright vs. McNeely, 11 Ill, 241 ; Thorp »s. McCullum, 1
Gilman, 630.

REVIEW OF COMPLAINANT'S POINTS.

In all the cases cited by the complainant, where the Court held a deed
void for fraud, or on account of alteration, it was when the party defrauded
was himself complaining of the fraud, or a creditor or subsequent purcha-
ser was secking to set aside the deed for fraud between® the grantor and
grantee. It is not contended that complainant occupies any such position
here. We admit that an equity of redemption is a transferable interest,
but if there is any equity. of redemption, there is a valid mortgage, and to
the complainant acquiring that right we have not the slightest objection,
and would be glad to have him redecm at any time. But he does not
seek such a standing in this Court as the owner of the equity of redemp-
tion, but only. to avail himself of a fraud alleged to have been committed
upon Trent. The case of Isaac s. Steele, 3 Seammon, 97, cited by com-
plainant, has not the remotest application to the case; the case of Chou-
teau vs. Jones, 11 Ills,, was a bill by a creditor to set aside a voluntary
conveyance; if therc were any fraud, both the grantor and grantec were
participants. The case of Hildreth vs. Sands, 2 Johnson’s Chancery Rep.,
85, was also a case where the bill was filed by a creditor against both the
grantor and grantee ; the case in Cowper, 711, was an action of ejectment.
It would be useless to pursae the authoritics cited by the complainant on
the point that he as a purchaser may maintain the Lill. They are cases
familiar to the profession, where bills have been filed either by snbsequent
purchasers or creditors against the grantor and grantee for fraud nn'd col-
lusion between them to defraud third persons, or by the grantor himself,
for fraud upon him. Here it is not pretended that any one but Trent is
defrauded. The complainaut has no cause to complain; no person has

defranded him in this transaction. Il is at best a mere volunteer in .the

matter, secking to enrich his own pockets by what he claims to be a fraud

committed upon another.
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But the complainant again insists that a parol mtiﬁcation of a deed,
altered by parol authority is absolutely void, and for this .Inc.cites Story on
agency, sections 49, 242, 252, but thcr('.-.is no such prmclplc nd\'ancc'd
cither by Story or by any of the anthorities referred to by him.  Story is
there speaking of cases where the deed purport.s to have beeu-cxccutcd by
an agent in the name of the principal; then, in order to give the deed
validity a¢ duw, it is neeessary that the agent should be anthorized by an
instrul;mnt under seal, and a ratification must, at law, be by an instrament
equally solemn.  There can be no doubt about this principle; one of the
eases cited by Story is Blood vs. Goodrich. 12 Wendell Rep., 525, which
decides no such principle as that advanced by the complainant.  The caso
of IIibblewhite vs. McMorine, 6 Meason and Welsby Rep., 200, is also
cited by Story in a note to section 49. In that case it was held by Baron
Parke that a vendec's name, when left blank in a deed, could not be filled
by an agent authorized by parol in the absence of the principal. That was
a case at law, and has no application to this. The deed was not of any
force or cffeet until the name of the vendee was inserted, and the court
distinguished the case from Hudson »s. Revett, 5 Bingham Rep. 872
where the deed was a valid and subsisting security, and was afterwards
altered by consent of the partics. But the court will sce by reference to
the note by the American editor to the above case, in 6 Munson and
Welsly, that the weight of American authority is against that decision.
But the case before the court steers clear of the principle involved in any
of those cases. The deed in this case was in the first instance reqularly
exccuted and acknowledged by Trent, and it was fully ecffectual to
pass the land then contained in the deed. It was not a deed exccuted
by an agent, nor purporting to have been executed by an agent.
Fuller & Puterbangh did not pretend to execute the deed for Trent,
they were anthorized and requested by Trent to put other lands in the
deed after it had been executed and recorded ; it was merely an alteration
of an already valid and subsisting deed, by the muatual consent of the par-
ties, and the actions of Trent in regard to the deed, after it was altered,
was a sufficient re-delivery to make the deed valid in its altered state, and
the cases referred to in the former part of this argument, upon the ques-
tion of alteration, were decided upon this prineiple. If such were not the.
rule, every case deciding that an alteration made in a decd, by consent of
parties, wonld have to be overruled. And we would call particular atten-
tion to the cases of Penny vs. Corwithe, 18 Johuson’s Rep., 499, and Hud-
son »s. Revett, 5 Bingham Rep., 372. and also to the note to section 568,
A, of Greenleaf on Evidence; and there are in the same note numerous
cases cited which are directly opposed to the case in 6 Meason & Welsly
Rep. It will be scen by the Court that Greenleaf arrives at a conclusion

’



13

directly opposite from that advanced by the complainant; and it is there
stated to Le the true principle, that wherever a deed is materially altered
by consent of parties, after its formal execution, and the grantor assents,
that the grantee shall retain it in its altered and complete form, as an in-
strument of t'}lle, this assent amounts to a delivery or re-delivery, as the
case may require; such is just the case here.

But it is to be remembered that this is a case in equity, and it is very
certain that if Trent authorized the alteration made in the deed, and acted
upon it himself and induced the defendants to act upon it, a comrt of equity
would hold the deed good as against bim, even if it were not binding upon
him at iaw; Story on Agency, sce. 49 (late edition); McNaughton vs.
Partridge, 11 Ohio (Stanton) Rep., 2233 Brock and wife vs. Pavey et al,
8 Ohio State Reports, 2703 Prettyman vs. Wilkey, 19 1l Rep., 235,
Lee vs. Porter, 5 Johns. Chancery Rep., 268.

It is also contended by the complainant that the deed is not good to
pass Mrs. Trent’s dower interest. It is sufficient to say to this, that wheth-
er her dower is barred by the deed or not is no concern of the complainant
or any onc clse. Her dower is an inchoate right, and a right that she, in
the event of the death of her husband, can take such advantags of as she
The complainant has no right to have the deed set aside
for any fraud upon her inchoate right of dower, and the deed is perfectly
good to pass the fec, whether her dower. has been rclens.ed. or not, and it
is perfectly absurd, that if the deed is void as to }u.ar that it is void in toto.
No law or reason can be found for such a proposition.

S. D. PUTERBAUGH,
JAMES ROBERTS,
Solicitors for Defendants.

may sec pl‘OpeI'.
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Supreme Gowt,--- Second Grawd Divigiow,

JANUARY TERM, 1860. .

B. S. PRETTYMAN,
8.
GoopricH WinLarp & Co., et. al.

BRIEF OF COMPLAINANT.

Ist. Complainant insists that the Deed was originally procured, through fraudulent misrepresentation. ¢
and abused confidence on the part of Defendant, and that the Deed of Trust so obtained ought to beset aside.
Whalen vs. Whalen, 8 Cowen 539, 572. And fraud may be presumed—4 Cowen 220; 15 Mass. 113;
Breeze R. 88. White’s Equity Cases, 420.

2nd. The Deed of Trust was materially altered by the Defendant, after its execution by Trent and wife,
and in their absence, without authority, and deeds so altered are void. Miller vs. Stewart, 4 Wash C. C.
Rep. 26. Commissioner vs. Harmion 1, Nott & McCord 554. Barrington et. al. vs. Bank of Washington,

14, Serg. & Rawley, 424. Lewis vs. Payne, 8 Cowen, T1.
quﬁ»oé&ﬁZZ% 260 | ‘zgii?fé G
3d. The Deed of Trust is in the nature of and in effect a rortgage.

1

~ Sy 3
R. Statutes 1845—105, sec. 12.

4th. The Defendants never were in possession of the land, and until possession is taken, the mortgage
remains in the light of a chose in action, a mere security for the debt. 4 John. 43.

5th.  The matter of tbe Deed of Trustliesin grant, and cannot exist without Deed, and any alteration of
such Deed by the party claiming under it avoids as to him, and not only the remedybyaction, but the estate
is gone. Lewis vs. Payne, 8 Cowen 75. 1Nels. Abg: 625. Warring vs. Smyth, 2 Barb. Ch. R. 119, 131.

6th. After execution and acknowledgmedt of a Deed by husband and wife, the most trifling alteration
will render it void, as to the grantors, and the husband alone cannot consent to authorize an agent by
Parole to make an alteration inserting other land. Moore vs. Beekham, 4 Bin. 8; Coit vs. Starkweather, i
8 Conn. 289. Worring vs. Smyth, 2 Barb. Ch. R.133. The wife’s title and dower can be transmitted on- f
ly asprovided by statute. Rev. Stat. 107, sec. 12; 12 Ills. 273; 11 Ills. 128; 6(Gill. 276 ~ @5 }{
7. The junior grantee may recover, and is entitled to relief in equity against a senior grantee who fraud-
ulently holds the deed against the original grantor, and insists upon enforcing it and obtaining possession {
against the junior grantee. Love vs. Belk et. al. 1 Ircdell 163, 173, 179. And Jjunior grantees may de-
fend their interest. Warring vs. Smyth, 2 Barb Ch. 132. Z PP pettric §/7
Subsequent purchasers are entitled to relief. Isaacs vs. Steel 3 Seam 97, 104; Choteau vs. Jones, 11
Ills. 321, 322, Hildrith vs. Sands, 2. John. Ch. Rep. 50; and are entitled to the statute of frauds equally
with the grantor himself, and may support a bill to set aside a fraudulent conveyance. Sands vs. Hildreth
14 John R. 493; Robts. vs. Anderson, 3 John. Ch. R. 377-8-9; Anderson vs. Roberts. 18 John. R. 516
2 John Ch. R. 85.
And it is not material whether such subsequent purchaser had notice of the fraudulent deed or not, for
if he knew of the deed he knew of the fraud, and also that it was void by law. Cowp. Rep. 711, 712}
Sterry vs. Arden, 1 John Ch. R. 268; Sands vs. Codwise et. al. 4 John R. 598; Townsend vs. Windham,
2 Vesey 10; Wadsworth vs. Havens, 3 Wendell 411 ; Clapp vs. Terrill, 20 Pick. R. 247, 4 Kent. 463; 25
Maine 414 ; Carter vs. Castleberry, 5 Alabama R. 279, and cases cited; 2 Hovenden on Fraud, 73, 74.

3 T
8. A Deed fraudulently altered by the grantee after execution ariddelivery is void, as to the covenants
in his favor. An alteration of any covenant avoids the whole Deed. T Starky’s Evidence 877; B. Nisi -
Prius 267; 1 Shepherd Touchstone 68, 70; Wallace vs. Honneted 15; Penn. State R. 467; Withers vs. At-"
kinson, 1 Watts, 246.

9. Anagent or attorney cannot bind his principal by Deed unless his authority is under seal. Maus vs.
Worthington, 8 Scam. 26; In[;rmm vs. Little, 14 Georgia 178; Willinms vs. Hendly, 8 Bibb. 10. 22
L Ly JA 2 Lesit S5

Y 10. A parole ratification of a Deed made or altered by E;%olc xuxgl!og'w:ﬂt of the grantors in it, is

absolutely void. Story on Agenocy, 242, 252, and 49 aifd F & ation of the Deed is admitted,

and parole or other authority of Mrs. Trent to alter the Deed is not pretended, gnd as to her and those

claiming throngh her itis void. A Deed void in part is void in toto. Young vs. Pn.tc%l’erger's Rep.164,541.
Vet WY 45° -

/A1 The mortgagor in possession has a vested tangible interest, which hasalways been the subject of sale

and conveyance, and the bona fide purchases succeeds to all his rights. Kruse vs. Serips, 11 Ils. 104 ; ‘
Story’s Eq. Jurisprudence, 1050, 1051 and note; Fitch vs. Pinkard, et. al., 4 Seam. 83. {

12. The grantors in a mortgage are cesti qui trusts of the residue if the land and proceeds after pay-
ment of the debt secured, and entitled to the same, and a beneficiary of a trust may lawfully assign it when
arising out of real estate, and the assignee may in equity enforce his right to the same, although controver-
ted. 2 Story Eq. Jurisprudence, 1050, 1051, 1057.  Miller vs. Davidson, 3 Gillman, 523.

13. The deseyiption gf the land in the Deed $o Complainant is fu]l, and includes the property in con-

troversy. N~ 2 /0l PhH 2/, /L T

14. The testimony of the Deft's and their witnesses was improperly rc'cci\'cd. l)uwlgl/{x‘\%y interest-
ed and parties to the-trmst. chedd 3 e/ ¢ Db 7 VA it Z /&]443%.&

| qrentleq L34/, ﬁd«‘.,ﬂz\ PR 20, 1 Dol 5 g PTITIMAM, Eresk

FLolN Payy Fisty ) frecialy \
3 P2y L.,,% [l SPL 5L B e 4/
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SUPREME COURT.

J ANTARTY

&

State of }Ill}nois,

Benjamin S. Prettyman,

8.
Goodrich, Willard & Co.

The deed from Trent to complainant conveys no right to file a bill to sct aside a deed
given by him to Goodrich, Willard & £o.,

1.

= '9. 1t the deed from Trent t

Second Grand Division.

|

{  BRIEF OF DEFENDANTS.

for frand.

o defendants was obtained by fraud, it was not void, but voida- 4,

%e only and capable of confirmation—1 Story Eq. Sec. 268. 16 Ill. 216. 2 Ohio 182. T
umpheys 224, 9298-White & Tudors’ leading cases, vol. 2, part 2d, 218, 223; Ardens vs,
Paterson 5, Johus. Chy. R. 44. 2 Story Eq. J. Sec. 1040-9 and notes cited ;1 American .

1eadingrcase 572 and cases there cited—10
3. To take advantage o
frauded can take advantage.

Sec. 1040-9; 1 Iredell’s Chy. R

and Equity Rep. 411; 10 Humphreys 342

and Collyer Ex. Ch. Re
4. A'right to take a

ed by confirmation. 1 Sugden on vendors

576, 111 ;

96 Wendell, 227; 26 Maine, 84,

3 Johns. Chy. R. 23 ;.16 Tll. 216.

5. The dee
contents, and a
Equity, 13 I1l. 3

d of trust was read to Tren
mistake. in that knowledge does not turnish him any ground for relief in
97; 1 Gilman, 599.

umphreys 577.

f a fraud is a personal privilege of which none but the party de-
16 I1l. 2163 2 Ohio, 182; 10 Humphrey, 577 ; 2 Story Eq. J.
ep. 163,173 2 Geor%iau R. 12; 18 Alabama 2803 16%aw

; 83 Duer’s N. Y. R. 206; 29 Maine 160 ; 1 Young

. 481, 496 ; 11 IlL 522: Maguoire vs. Hall 27 ; Missouri R. 146.
vantage of an alleged fraud may be lost by acquiesence or relinquish-

324; 14 Sem'gent and Rawle 27, 30; 10 Alabama
873 1 Brown's Chy, cases 3, and cases there cited;

t, and he was bound to know the legal effect of its

. 'If it were true as allegdd that the deed was a different security from what Trent expect-
ed, and was altered without his consent, yet by his acts he has confirmed it. 7 Humphrey’s
Rep. 224, 228 ; 5 Gilman, 176 ; 4 Scam, 20

Alabama, 531, 534; 16 Il
1063 ; 5 Metealf, 192; 5 H
cage, By

1.

It is conten

ded that the deed of trust

2 ; 9 Cranch, 158, 161; 926 Wendell, 193, 226 ; 11

{, o8, 33; 6 Manning & Granger 236, 242; 11 Alabama, 1059,
ill; 108, 113; 10 New Hampshire, 538, 558; 1 American leading
5783, and cases here cited. g
is void, because it was altered after it was executed

without being acknowledged. It is not the acknowledgement that passes the estate ; the de- /

livery passes the estate.
14 Ill,
8. Ifa party who is

469 471.

alter a deed it is good against the world. 4

255; 7 Blackford 412;
9. This bill is filed to set as

to be justly due from Trent to detendants.

debt due. The bill contains no 8
Chy. Re

10,

admitted as evidence.

uch offer, and is therefore detective 18 Vessey 119, 1
. 480, 16 Tll. 214 Ill. 207, 11 I1l. 241, 1 Gillman 630. :

16 TIl. 445 2 Scam. 316, 373, 4 Kent. 454 12 Johns. Rep. 336, .

defrauded choses to confirm it is good, and if the parties by' consent.

Johns. 54; 18 Johns. 499; 9 Cranch. 28; 9 Cowen

5 Bingham 388, 389; 9 Paige 591. :
ide a deed which was given to secure a debt that is admitted

The compTainant should have offered to pay the
.{)hns.

he certified copies of the record of the deed of trust in Mason county were improperly,

-11. There is no equity in the hill.

Scates, &c., Statutes, 974 976;. 1, Starkie Eq. 194.

"
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