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SUPREME COURT,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

Betsey Woolley,

Plaintiff in Error, E RROR
V8. r TROM COOK COUNTY.

William H.Magie,

Defendant in Error.

ARGUMENT AND AUTHORITIES

FOR DEFENDANT IN ERROR.

This proceeding was instituted by plaintiff in error, to recover dower

in the premises described in the petition.

The marriage of petitioner and death of her husband are admitted as
stated in the petition, by the demurrer, and the only question to be de-
cided is — Whether the petition shows such a title to the premises in
her decensed husband, during the coverture, as entitles her to dower on

his decease.
Iler husband’s title and connection with these premises appears by
the petition to have been as follows:

On the 20th day of October, 1834, he executed a deed, of that date, of
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the premises deseribed in the petition, to Hiram Pearsons, in considera-
(o

tion of three hundred dollars.

This deed contained covenants of seizin, for quiet enjoyment, against
incumbrances, for further assurance, and a 'full, explicit covenant of war-
ranty to the grantee against all persons claiming said premises. (See

the deed in the record.)

On the 17th November, 1834, Woolley received the usual Receiver’s
certificate that he had paid the United States one hundred dollars for
said premises, which appears to have been paid under the Pre-emption
Act of Congress of 1834. (Exhibit 4 in record.)

A patent for these premises was issued to him by the United States,
dated May 17th, 1836. (Exhibit B in record.)

The certificate of the acknowledgment of the deed from Woolley and
wife to Pearsons is nearly like that in the case of OQwen vs. Robbins, 19
Tllinois 545, which this Court decided to be bad.

The case, then, stands thus: Woolley having no title whatever, save
that the petition alleges he was in possession of the premises, having
a pre-emption right to them, under the Acts of Congress then in force—
(which interest would not entitle his widow to dower, as was decided
in the case of Daxveﬁport et al. vs. Farrar, 1 Scam. 314) —made a full
warranty deed of them to Pearsons, for an expressed valuable considera-
tion, in which the petitioner joined. A few days afterwards, he paid the
United States for the land, and two years afterwards a patent was issued

to him for it.

Petitioner claims that her right of dower attached upon the estate or.

interest which Woolley acquired by his entry and payment of the pur-
chase money to the United States, on the 17th November, 183+.

She admits, by her petition, that the legal estate which he-acquired
by the patent énured to Pearsons, the grantee of her husband, by virtue
of the operation of the statute of Illinois, then in force, passed July 1,
1827, upon the covenants in the deed from Woolley to him — (as it
would have done at Common Law by estoppel }—yet subject to her incho-
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If, then, the Court adheres to the doctrine of the cases of

Owen vs. Robbins, 19 Illinois 5435,
Porter vs. Ewing, 24 Tllinois 617,

Davenport et al. vs. Farrar,1 Scam. 314,

it must atirm the decision of the Court below ; for in this case, Woolley
never was seized or possessed of any legal or “ equitable estate of in-
heritance ” in the premises to his own use, but held all the title he ac-
quired from the United States in trust for his grantee, Pearsons.
X

The statute of Illinois, then in force, made the certificate of the Re-
gister of the United States Land Office, of the entry of any tract of land,
evidence of title in the party who made such entry; and he might main-
tain ejectment upon it, &c. (See Laws of United States, 1827.)

This has always been held to give the holder of the Register’s certifi-

cate the legal title or estate in the land, for all purposes of conveyance .
by deed, sale on execution, taxation, and inheritance, or the recovery
of possession of the land by ejectment, which can only be maintained

on a legal title.

It the analogies of the law are to be preserved, then, so far as the law
within this State is concerned, Woolley, by his entry, acquired the legal
title to the land at that date ; and if so, it instantly enured to his grantee,
leaving no estate or scintilla ot interest in him, which would of course

bar this claim of dower.

Another answer to the claim of dower, as attached to the estate or
interest acquired by Woolley under his entry on the 17th November,
1834, is this : That when the patent issued to him, in 1836, it took eftect

by relation, as and from the date of the entry. on the principle that
¢ when there are divers acts concurrent to make a conveyance, estate, or

“other thing, the original act shall be preferred ; and to this act the
‘ other shall have relation.”

Juackson vs. MeMichael, 3 Cowen T5.

Landes vs. Brant, 10 Howard’s T. S. 372.
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In the case last cited, the Court say : ¢ There is no rule better founded
““in law, reason, and convenience, than this, that all the several parts
“and ceremonies necessary to complete a conveyance shall be taken to-
‘¢ gether, as one act, and operate from the substantial part by relation.”

The petition admits, and so the law is, that as soon as Woolley ac-
quired the legal title from the United States, it enured to Pearsons ; but,
to give him the clear absolute estate, Woolley attempted to convey to
him, as he had no title when he made the deed. The law says, that
when he gets the legal title, he shall ¢ hold it in trust for the use of his

“ grantee ”’ — ( Statute of Illinois)
invested with the title from the date of his deed.

and thus his grantec is deemed

Having made his warranty deed of the land to Pearsons, Woolley
goes to the Land Office and enters the land ; if, at the time he pays the
money, the patent is delivered him, and the legal estate thus acquired
is instantly vested in his grantee, he is not deemed seized even for an

instant, and his widow shall not have dower.

1 Greenleaf’s Cruise, vol. 1, 171.
4 Kent’s Com., 37.

But the argument for the plaintiff in error is, that the payment
of the money, and the receipt of the Receiver’s certificate, creates an
intermediate equitable estate in the purchaser, to which the dower

attached.

To this it is answered, that the payment of the money is the act that
entitles the party to the patent conveying him the legal estate ; and the

certificate is only evidence to him that he has paid the money, and is
entitled to a patent at and from that instant; and the practice of the

government is not to deliver the patent at the date of the entry, but, on
information from the Land Office that a certain person has paid for g
particular tract of land, to prepare and issue to him the patent to which
lie was entitled at the instant he paid his money into the Land Office.
This is all one act or transaction, in contemplation of law. The patent

takes effect from the date of the entry ; and doing so, the legal estate is
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deemed to have passed from the United States at that date to the patentee,

and instantly enures, by the operation of the statute and the covenants
in his deed, to his grantee.

Tt is the settled doctrine ot the Supreme Court of the United States,
¢ that an entry in a United States Land Office, on which a patent issues
‘ (no matter how long atter the entry is made ), shall relate to the entry
*and take date with it.”

Lessee of French & Wife et al. vs. Spence et al., 21 How.
U. S. R., 240.

See also Snapp vs. Pierce et al., 24 Illinois, 156.

The other ground on which this claim of dower is sought to be sup-
ported is, that Woolley’s deed to Parsons was void under acts of Congress
relating to pre-emption rights, citing and relying upon the prohibition
contained in sec. 3, page 421, U. S. Statutes at Large, vol. 4, which is in
these words: ¢ All assignments and transters of the »ight of pre-emption
“given by this Act, prior to the issnance of the patent, shall be null
“and void.”

This prohibition was repealed January 23, 1832.
Vol. 4, p. 496 U. 8. Statutes at Large.

These Acts having expired by their own limitation, the first one was
revived by Act of June 19, 1834 (vol. 4, page 678); and while this last
Act was in force, and under it, Woolley made his entry.

The Act of January 23, 1832, was supplementary to the Act of May
29, 1830 ; and the Act of June 19, 1834, was in terms an Act to revive
the Act of May 29, 1830, and the Supreme Court of the United States
decided in Marks vs. Dickins et al., 20 How. 501, that it also revived,
as part of the original Act, the supplementary Act-of January 23, 1832,
and so under the Act of June 19, 1834, there was no prohibition of the
transfer of the right to a pre-emption either when Woolley conveyed to
Pearsons or made his entry at the Land Office, in October and Novem-
ber, 1834.

But Woolley did not assign or attempt to assign his right of pre-emp-
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tion, or his certificate of entry ; he conveyed the land itself absolutely ;
there was no law against that, either then or at any subsequent time.

Had he never acquired the title from the United States, Pearsons
would have taken nothing by the deed to him ; but as he afterwards did
get the title ¢ in due form of law,” he, his heirs, and widow, who joined
in the deed, ought not now to be allowed to say that the conveyance was
void, which would in tact be alleging their own turpitude to obtain an

estate in fraud of Pearsons’ rights as grantee of Woolley.

&
Tliere was no restriction upon the right of alienating any interest in
land which a party might have, except that in the Act of 1830, which
was tully repealed by the Act of 1832; and when the Act of' 1830 was
revived in 1834, “the intention of Congress was to confer on the pur-
“chaser the power to sell before the patent issued,” as held by the
United States Court, 21 Howard’s Rep. 505 ; and the laws of Illinois
not in any way restraining the sale and conveyance of these interests in
lands, the deed of Woolley to Pearsons was prohibited by no law, in
fraud of no right, and must be held good —and if held good, the title
which it assumed to convey, was conveyed, when Woolley afterwards
acquired it.
SCAMMON, McCAGG & FULLER,
Solicitors for Defendants in Error.
Arrin 15, 1861.
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SUPREME COURT OF ILLINOILS,

THIRD GRANI)DIVISION%
APRIL TERDM, A. D. 1861. )

ERROR TO SUPERIOR COURT OF CHICAGO.

Betsey Woolley,

Plaintiff in Error,

V8. PETITION ror DOWER.
William H.Magie,

Defendant in Error.

ABSTRACT OF RECORD.

The Petitiom for Dower of the plaintiff in error sets forth:

That petitioner married Jeddiah Woolley, Jr., at Cook County, Illinois,
January 30, 1832.

That said Jeddiah Woolley, Jr., died February +, 1857.
That by Act of Congress approved May 29, 1830, certain settlers on

the public lands were entitled to pre-empt a quarter-section, on paying

the minimum government price therefor; which Act further provided
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that ““all assignments and transfers of the right of pre-emption given by
this Act, prior to the issuance of patents, shall be null and void.”

That by Act of Congress approved July 19, 1834, the Act last aforesaid
was revived and continued in force for two years in favor of persons

therein described.

That on June 19, 1834, said Jeddiah Woolley, Jr., was, by possession
and cultivation of the west halt of N. E. 1 of sec. 4, township 39 N. of

.range 14 E. of 3d P. M., in said Cook County, within the purview of

said Acts of Congress ; and that on November 17th, 1834, he duly made
his proofs, paid his money, and took from the Receiver a pre-emption
certificate (Exhibit A ) for said half quarter-section.

That by virtue of the premises, petitioner’s said husband became
seized of an equitable estate of inheritance in said land, and petitioner

became seized of an inchoate right of dower therein.

That on May 17, 1836, the petitioner’s said husband deposited his said
pre-emption certificate in the General Land Office, and received a patent,
dated on the day and year last aforesaid, from the President, for said
land, a copy whereof is annexed, marked ‘¢ Exhibit B.”

That by means thereof, petitioner’s said Inisband, on May 17, 1836,
became seized of a legal estate of inheritance in said land, and the peti-
tioner of an inchoate right ot dower therein.

That petitioner has never released or waived her right ot dower in
said land, but is now entitled to dower therein.

That by deed made October 30, 1834, pétitioner’s said husband under-
took to grant and convey said land to one Iiram Pearsons, a copy of
which deed, marked ¢ Exhibit C,” is annexed.

That at time of making said deed, petitioner’s said husband had not
paid the United States for said land, had not received nor was entitled
to receive a pre-emption certificate therefor, had no legal or equitable
title therein, nor any interest therein which he had the legal right to
convey under the prohibition of said Acts of Congress.

That by a law of Illinois approved July 1, 1827, it is provided that
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when a person, not having the legal estate in land, conveys it in fee-simple
absolute, and afterwards acquires the legal estate, it shall be taken to be
in trust for the grantee, and the conveyance shall be deemed as valid as
though the grantor held the legal estate when he conveyed.

That after the issuance of the patent atoresaid; the legal estate in the
land passed to said Iliram Pearsons, by virtue of the law last aforesaid,

but subject to the petitioner’s rights ot” dower.

That the defendant is and has been since Iebruary 4th, 1857, in pos—
session of and the owner of a legal estate in fee simple in a portion of
said land (deriving his title through said Iiram Pearsons) to wit: of
the west 221 29-100 teet of lots 81 to 90 inclusive, of Bronson’s Addi-

tion to Chicago, in said Cook County. .

That on March 21, 1860, petitioner applied to defendant and requested
him to set off and let her into the possession and enjoyment of one-third
part of the land last described, as her dower therein, but defendant re-

fused.

That petitioner therefore prays the Court that one-third part of the
last described land may be assigned and set off' to her as her dower, and
that she may be let into the full and immediate possession thereot and
be decreed to hold the same for her life.

Exhibit A, annexed to petition, is dated “Receiver’s Oftice at Dan-
ville, Illinois, Nov. 17, 1834,” is marked “Pre-emption Act, 1834,”—
“ No. 1480,”—is signed * Samuel McRoberts, Receiver,” and sets torth
that the signer has received of Jeddiah Woolley, of Cook County, Ills.,
$100, in full payment for the W. IH. of N. E. { of sec. 4, township 39
N. of range 14 E., contziining 80 acres, at $1.25 per acre.

Exhibit B is the patent, which is headed “Pre-emption Certificate
No. 1480,”—bears date May 17, 1836,—recites deposite by Jeddiah

Woolley, Jr., in the General Land Oftice, of the pre-emption certificate
aforesaid, whereby it appears that iull payment has been made Dby said

Woolley for the half quarter-section aforesaid, and that in consideration
thercof, and in conformity with the Acts of Congress in such cases pro-
vided, the United States of America gives and grants to said Woolley
and his heirs the said halt’ quarter-section, to have and to hold the same

to him, and his heirs and assigns, forever; is sealed with the seal of the
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General Land Oftice, and signed by the President and Commissioner of
the General Land Office.

Exhibit C is a warranty deed, dated October 20, 1834, signed by
Jeddiah Woolley and Betsey Woolley, and running from them, as parties
of the first part, to Iliram Pearsons, as party of the second part; in con-
sideration of §$300, parties of first part grant, bargain, sell and convey
to party ot second part the halt’ quarter-section of land aforesaid, to

have and to hold the same to him, his heirs and assigns forever.

Jeddiah Woolley covenants, that he is seized of an absolute estate of
inheritance in fee simple, has good right to sell, and that Pearsons, his
heirs and assigns, shall quietly possess the premises against all persons
lawfully claiming the same ; that the premises are free from incumbrance;
that the parties of first part, and all persons lawfully deriving any estate
in said premises under or in trust for them, will, at any future time, on
reasonable request, and costs paid, do any further acts and make
any further conveyances required by the party of the second part, his

heirs or counsel, for the better vesting of the premises in the party of

the second part, his heirs and assigns torever.

'The Certificate of Acknowledgment to above deed is in
the usual form ; ewcept that it does not state that the contents of the deed
were made known or explained to Mrs. Woolley, nor that she released
her dower in the premises.

Gemneral demurrer to amended petition.

Order sustaining demurrer.

Petitiomer clects to stand and abide by amended petition; and

Court, on motion, dismiss the petition.

ERRORS ASSIGNED.

1. Court erred in sustaining demurrer to amended petition.
2. Court erred in dismissing amended petition,

3. Court erred in giving judgment tor detfendant instead of petitioner.

Prays a reversal .ot the judgment.

F. B. PEABODY,

Solicitor for Petitioner, Plaintiff' in Error.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,}
APRIL TERM, A. D. 1861.

ERROR TO SUPERIOR COURT OF CHICAGO.

Betsey Woolley,

Plaintiff in Error,

V8. LPETITI()N ror DOWER.
William H. Magie,

Defendant in Error.

ABSTRACT OF RECORD.

The Petition for Dower of the plaintiff in error sets forth:

That petitioner married Jeddiah Woolley, Jr., at Cook County, Illinois,
January 30, 1832.

That said Jeddiah Woolley, Jr., died February 4, 1857.
That by Act of Congress approved May 29, 1830, certain settlers on

the public lands were entitled to pre-empt a quarter-section, on paying
the minimum government price therefor; which Act further provided
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that *all assionments and transters ot the right of pre-emption given by

o

this Act, prior to the issnance of patents, shall be null and void.”

That by Act of Congress approved July 19, 1834, the Act last atoresaid
was revived and continned in force for two years in favor of persons

therein described.

That on June 19, 1834, said Jeddiah Woolley, Jr., was, by possession
and cultivation of the west halt ot N. E. 1 of sec. 4, township 39 N. of
ange 14 E. of 3d P. M., in said Cook County, within the purview of
said Acts of Congress ; and that on November 17th, 1834, he duly made
his proofs, paid his money, aud took from the Receiver a pre-emption

certificate (Exhibit A ) for said halt quarter-section.

That by virtue of the premises, petitioner’s said husband became

seized of an equitable estate of inheritance in said laifd, and petitioner

became seized of an inchoate right of dower therein.

That on May 17, 1836, the petitioner’s said husband deposited his said
pre-emption certificate in the General Land Office, and received a patent,
dated on the day and year last aforesaid, from the President, for said

land, a copy whereof is annexed, marked “Exhibit B.”

That by means thereof, petitioner’s said husband, on May 17, 1836,
became seized of a legal estate of inheritance in said land, and the peti-

tioner of an inchoate right of dower therein.

That petitioner has never released or .waived her right of dower in
said land, but is now entitled to dower therein.

That by deed made October 30, 1834, petitioner’s said husband under-
took to grant and convey said land to one Hiram Pearsons, a copy of
which deed, marked ¢ Exhibit C,” is annexed.

That at time of making said deed, petitioner’s said husband had not
paid the United States for said land, had not received nor was entitled
to receive a pre-emption certiticate theretor, had no legal or equitable
title therein, nor any interest therein which he had the legal right to

convey under the prohibition of said Acts of Congress.

That by a law of Tllinois approved July 1, 1827, it is provided that
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when a person, not having the legal estate in land, conveys it in fee-simple
absolute, and afterwards acquires the legal estate, it shall be taken to be
in trust for the grantee, and the conveyance shall be deemed as valid as

though the grantor held the legal estate when he conveyed.

That after the issuance of the patent atoresaid, the legal estate in the
land passed to said Iliram Pearsons, by virtue of the law last aforesaid,

but subject to the petitioner’s rights of’ dower.

That the detendant is and has been since Iebrnary 4th, 1857, in pos--
session of and the owner of a legal estate in fee simple in a portion of
said land (deriving his title through said Hiram Pearsons) to wit: of
the west 221 29-100 teet of lots 81 to 90 inclusive, of Bronson’s Addi-

tion to Chicago, in said Cook County.

That on March 21, 1860, petitioner applied to defendant and requested

him to set off and let her into the possession and enjoyment of one-third

part of the land last deseribed, as her dower therein, but defendant re-

tused.

That petitioner therefore prays the Court that one-third part of the
last described land may be assigned and set off' to her as her dower, and
that she may be let into the full and immediate possession thereof and
be decreed to hold the same for her life.

Exhibit A, annexed to petition, is dated “Receiver’s Office at Dan-
ville, Illinois, Nov. 17, 1834,” is marked ¢Pre-emption Act, 1834,”—
“ No. 1480,”—is signed ¢ Samuel McRoberts, Receiver,” and sets forth
that the signer has received of Jeddiah Woolley, of Cook County, Ills.,
$100, in full payment for the W. H. of N. E. % of sec. 4, township 39
N. of range 14 E., containing 80 acres, at $1.25 per acre.

Exhibit B is the patent, which is headed “ Pre-emption Certificate
No. 1480,”—bears date May 17, 1836,—recites deposite by Jeddiah
Woolley, Jr., in the General Land Office, of the pre-emption certificate
atoresaid, whereby it appears that iull payment has been made by said
Woolley tor the halt quarter-section atoresaid, and that in consideration
thercof, and in conformity with the Acts of Congress in such cases pro-
vided, the United States of America gives and grants to said Woolley
and his heirs the said halt quarter-section, to have and to hold the same

to him, and his heirs and assigns, torever: is sealed with the seal of the
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General Land Oftfice, and signed by the President and Commissioner of
the General Land Office.

Exhibit € is a warranty deed, dated October 20, 1834, signed by
Jeddiah Woolley and Betsey Woolley, and running from them, as parties
ot the first part, to iram Pearsons, as party ot the second part; in con-
sideration of $300, parties of first part grant, bargain, sell and convey
to party of second part the halt quarter-section of land atoresaid, to

have and to hold the same to him, his heirs and assiens forever.

bl

Jeddiah Woolley covenants, that he is seized of an absolute estate of
inheritance in fee simple, has good right to sell, and that Pearsons, his
heirs and assigns, shall quietly possess the premises against all persons
lawfully claiming the same ; that the premises are free trgm incumbrance ;
that the parties of first part, and all persons lawfully deriving any estate
in said premises under or in trust for them, will, at.any future time, on
reasonable request, and costs paid, do any further acts and make
hny further conveyances required by the party of the second part, his
heirs or counsel, for the better vesting of the premises in the party of

the second part, his heirs and assigns torever.

The Certificate of Ackmnowledgment to above deed is in
the usual form ; except that it does not state that the contents of the deed
were made known or explained to Mrs. Woolley, nor that she released
her dower in the premises.

General demurrer to amended petition.

Order sustaining demurrer.

Petitiomer clects to stand and abide by amended petition; and

Court, on motion, dismiss the petition.

*

ERRORS ASSIGNED.

1. Court erred in sustaining demurrer to amended petition.
2. Court erred in dismissing amended petition.
3. Court erred in giving judgment for defendant instead of petitioner.

Prays a reversal of the judgment.

F. B. PEABODY,

Solicitor for Petitioner, Plaintiff' in. Error.
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