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17

STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

ANRITR L T ER IV, 1 86107,

PALMER GALLUP, sued by the name of")
PAUL GALLUP—Appellant, JLAJ'J’G“ 1 from Lee,

vs.
LORENZO M. SMITI, Appellee.

ABSTRACT OF THE RECORD.

Suit commenced by appellee (plaintiff below) against appel-
lant (defendant below) in Lee Circuit Court at the November
term, 1858.

Declaration in assumpsit, containing but one count, by appel-
lee against appellant, for board and lodging furnished one Austin
Gallup at the instance and request of appellant,

Misnomer of appellant plead in abafement.

Replication by appellee, that appellant is as well known by
the christian name of Paul, as the christian name of Palmer, &c,

Leave granted to appellant fo withdraw plea in abatement,
and to plead over to the action.

Pleas to the action filed by appellant, as follows:
Ist, Non assumpsit; 2d, Payment; and 3d, Set-off

Appellee adds similiter to first plea, and replies in the usual
form to plea of payment; and, as to third plea, says that
the appellant “%as no such set-off as in manner and form wn savd
third plea alleged.” Similiter added to these replications.

Trial by jury at the May term, 1859, of Lee Circuit Court.—
All of the evidence offered, together with the rulings of the
Court in the course of the trial, we copy from the Bill of Excep-
tions, as follows:

Henry G. Loveland, called and sworn on the part of the ap-
pellee, testified that—

#L. M. Smith, the plaintiff, commenced keeping the Mansion
“ITouse abont the Tth of December, 1857; one Austin Gallup
shoarded at that house; can't say how long. Ile, Austin Gal-
“lup, boarded there a year ago last winter, and boarded there
“before L. M. Smith kept the house. Witness boarded at the
“qame house ; left in the Spring of '38, and went to the Marks
“House to board. Austin Gallup was employed some of the
“time he boarded at the Mansion Iouse by Judd & Gallup—
“some ol the time by Gallup, the defendant. Price of board at



5y

~

Puge of Ree. “that time at the Mansion House was $3 per week ; that was the

17

18

“‘price witness paid there.”

Alvalh Smith was next called and sworn on the part of appel-
lee, and testified as follows:

“The plaintiff, L. M. Smith, lives in Dixon and keeps the Man-
“sion House ; commenced keeping it about the first week in De-
“cember, 1857. Witness kept the Mansion Iouse previously.—
“Austin Gallup boarded with witness at the time he kept the
“house, and also boarded with L. M. Smith, the plaintiff, after he
‘“went into the Mansion House. Austin Gallup boarded there
“until about the month of June following. Boarding and lodg-
“ing was worth $3.50 per week. Do not know what room Aus-
“tin Gallup occupied. Austin Gallup is the brother of defendant,
“and was in the employment of Judd & Gallup, and of the de-
“fendant.”

The plaintiff, by his attorneys, asked the witness the following
uestion :

“Who was to pay for Austin Gallup’s board, at the time he
“hoarded with plaintiff?” Answer: “Gallup, the defendant, was
“to pay forit.”

Cross examined by defendant’s (appellant’s) counsel :
Y PP

Question: “Did you ever hear, or know of, any agreement be-
“tween the parties, plaintiff and defendant, whereby P. Gallup,
the defendant, agreed to pay the plaintiff, Smith, for Austin

Gallup’s board ?”

Answer : “I never did.”

Question: “Did you ever hear the defendant say he was to
“pay for it ?"’

Answer: “No.”

Question : “Why, then, do you swear that the defendant was
“to pay for Austin Gallup’s board ; have you any other means of
“knowledge ?”

Answer: “I have no other means of knowledge, further than
“that I understood it so, and supposed it was so.”

Whercupon the defendant, (appellant,) by his attorney, asked
the Court to rule out and exclude from the consideration of the
jury, the answer of the witness, Alvah Smith, to the question
put to him by plaintiff's (appellee’s) attorney, inquiring: “Who
‘“was to pay for Austin Gallup’s board at the time he boarded
“with plaintiff ?” and all evidence given by said witness on that
point ; which motion was sustained by the Court.

Direct examination resumed by plaintiff 's counsel, and witness
proceeded as follows:

“About the time witness gave up the Mansion House to plain-



3

Page of Rec. “tiff, he, witness, had a conversation with defendant, with regard
19 “to settling their previous board bill for said Austin Gallup ; de-

20 and 14

“fendant declined to settle with witness at that time, saying
“that he might want to have more boarding done at the Mansion
“House.”

Cross examination resumed by defendant :

“Witness has no interest in the Mansion House at this time,
“gnd has not had since plaintiff’ took the house in December,
$1857."” '

The foregoing was all of the evidence given to the jury, and
the plaintiff rested. '

The defendant, (appellant,) by his counsel, moved the Court to
rule out and exclude from the consideration of the jury all the
evidence given in the case, upon the ground that the same. was
insnfficient in law to go to the jury to be passed upon, as making
out the plaintiff’s case; which motion of the said defendant, the
Court thereupon overruled, and the defendant then and there
excepted thereto,

The defendant (appellant) declined to offer any testimony, and
the case was thereupon submitted to the jury, without argument
by counsel.

The defendant, (appellant) by his attorney, asked the Court to
instruct the jury as follows:

“That unless the evidence shows that the defendant, P. Gallup,
“promised to pay plaintiff, T. M. Smith, for the board of Austin
“Gallup, before or at the time such board was had by said Austin,
“the jury should find for the defendant.” Which instruction the
Court refused to give as asked, to which the defendant excepted.

But the Court thereupon, of its own motion, qualified said in-
struction, by inserting therein the words: “or that he procured
such board to be furnished,” after the words, “‘such board was
“had by said Austin,” and before the words, “the jury should find
“for the defendant;” so as to make said instruction so qualified,
read as follows:

“That unless the evidence shows that defendant, P. Gallup,
“promised to pay plaintiff, L. M. Smith, for the board of Austin
“Gallup, before or at the time such board was had by said Austin,
“or that e procured such board to be farnished, the jury should
#find for the defendant.” And the Court then gave the same
so qualified ; to the giving of which, the defendant (appellant)
excepted.

And thereupon, at the instance of the plaintiff, (appellee) the
(ourt further instructed the jury as follows:

“If the plaintift has proven that he through the concurrence
P 1 y g
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Page of Rec. ““of the defendant, furnished board and lodging to Austin Gallup
21 “op the credit of the defendant, the jury should find for the
“plaintiff such amount as said board and lodging is proven to be

“worth.” To the giving of which the defendant excepted.

14 The jury thereupon found the following verdict :

“We, the jury, find the Zssue for plaintiff, and assess the dama-
“ges at seventy-eight dollars.”

I5 and 22 Whereupon, the defendant entered a motion for a new trial ;
which motion was afterwards overruled by the Court, and de-
fendant saved exception. Jndgment on verdict for plaintiff—
Appeal prayed for, and allowed, and leave given to defendant
(appellant) to have Bill of Exceptions signed and sealed, and to
file appeal bond, with securities named, within thirty days, which

15 and 24 a5 accordingly done.

The errors assigned are as follows :

Ist. The Court erred in overruling appellant’s motion to ex-
clude testimony.

2d. The Court erroneously refused to give instruction on the
part of appellant as asked.

3d. The Court erroncously qualified said instruction.

. 4th. The Court erred in giving instruction on the part of ap-
pellee.

5th. The verdict was only a finding as to one issue, whereas,
more than one issue was joined.

6th. The verdict was without sufficient evidence to sustain
it; and

7th. The Court erred in overruling motion for new trial.

JAMES K. EDSALL,
Jor Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

PALMER GALLUP, sued by the name of )
PAUL GALLUP—Appellant, &Appeal ot e

vS.
LORENZO M. SMITI, Appellee.

ABSTRACT OF THE RECORD.

Suit commenced by appellee (plaintiff below) against appel-
lant (defendant below) in Lee Circuit Court at the November
term, 1858.

Declaration in assumpsit, containing but one count, by appel-
lee against appellant, for board and lodging furnished one Austin
Gallup at the instance and request of appellant.

Misnomer of appellant plead in abatement.

Replication by appellee, that appellant is as well known by
the christian name of Paul, as the christian name of Palmer, &c,

Leave granted to appellant to withdraw plea in abatement,
and to plead over to the action.

Pleas to the action filed by appellant, as follows:
lst, Non assumpsit; 2d, Payment; and 3d, Set-off.

Appellee adds similiter to first plea, and replies in the usual
form to plea of payment; and, as to third plea, says that
the appellant “Las no such set-off as in manner and form in said
third plea alleged.” Similiter added to these replications.

Trial by jury at the May term, 1859, of Lee Circuit Court.—
All of the ecvidence offered, together with the rulings of the
Court in the course of the trial, we copy from the Bill of Excep-
tions, as follows:

Henry @. Loveland, called and sworn on the part of the ap-
pellee, testified that—

“L. ML Smith, the plaintiff, commenced keeping the Mansion
“Ilouse about the Tth of December, 1857; one Austin Gallup
“hoarded at that house; can't say how long. Ie, Austin Gal-
“lup, boarded there a year ago last winter, and boarded there
“before L. M. Smith kept the house. Witness boarded at the
“same house ; left in the Spring of '58, and went to the Marks
“House to board. Austin Gallup was employed some of the
“time he boarded at the Mansion House by Judd & Gallup—
“some of the time by Gallup, the defendant.  Price of hoard at
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Page of Rec. “that time at the Mansion House was $3 per week ; that was the

17

18

19

“‘price witness paid there.”

Alval Smith was next called and sworn on the part of appel-
lee, and testified as follows:

“The plaintiff, L. M. Smith, lives in Dixon and keeps the Man-
“sion House : commenced keeping it about the first week in De-
“‘cember, 1857. Witness kept the Mansion House previously.—
«Austin Gallup boarded with witness ab the time he kept the
“house, and also boarded with L. M. Smith, the plaintiff, after he
«went into the Mansion House. Austin.Gallup boarded there
«wqntil about the month of June following. Boarding and lodg-
“ing was worth $3.50 per week. Do not know what room Aus-
“tin Gallup occupied. ~Austin Gallup is the brother of defendant,
«and was in the employment of Judd & Gallup, and of the de-
“fendant.” 1

The plaintiff, by his attorneys, asked the witness the following
uestion : )

“Who was to pay for Austin Gallup’s board, at the time he
“hoarded with plaintiff?” Answer: “Gallup, the defendant, was
“to pay forit.”

(ross examined by defendant’s (appellant’s) counsel :

Question: “Did you ever hear, or know of, any agreement be-
“tween the parties, plaintiff and defendant, whereby P. Gallup,
the defendant, agreed to pay the plaintiff, Smith, for Austin

Gallup’s board o

Answer: “I never did.”

Question: “Did you ever hear the defendant say he was to
“pay for it ?"”

Answer : “No.”

Question : “Why, then, do you swear that the defendant was
“to pay for Austin Gallup’s board ; have you any other means of
“knowledge ?”

Answer: “I have no other means of knowledge, further than
“that I understood it so, and supposed it was so.”

Wherecupon the defendant, (appellant,) by his attorney, asked
the Court to rule out and exclude from the consideration of the
jury, the answer of the witness, Alvah Smith, to the question
put to him by plaintiff's (appellee’s) attorney, inquiring : “Who
“was to pay for Austin Gallup’s board at the time he boarded
tywith plaintiff ?” and all evidence given by said witness on that
point; which motion was sustained by the Court.

Direct examination resumed by plaintift s counsel, and witness
procecded as follows:

“About the time witness gave up the Mansion House to plain-
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“to settling their previous board bill for said Austin Gallup; de-
“fendant declined to settle with witness at that time, saying,
“that he might want to have more boarding done a‘ the Mansion

“House.”
(ross examination resumed by defendant :

“VWitness has no interest in the Mansion House at this time,
“gnd has not had since plaintiff took the house in December,

SANIB b
The foregoing was all of the evidence given to the jury, and
the plaintiff rested.

The defendant, (appellant,) by his counsel, moved the Court to
ule out and exclude from the consideration of the jury all the
evidence given in the case, upon the ground that the same was
insufficient in law to go to the jury to be passed upon, as making
out the plaintiff’s case; which motion of the said defendant, the
Court thereupon overruled, and the defendant then and there
excepted thereto.

The defendant (appellant) declined to offer any testimony, and
the case was thereupon submitted to the jury, without argument
by counsel. :

The defendant, (appellant) by his attorney, asked the Court to
instruct the jury as follows:

tThat unless the evidence shows that the defendant, P. Gallup,
“promised to pay plaintiff, L. M. Smith, for the board of Austin
“QGallup, before or at the time such board was had by said Austin,
“the jury should find for the defendant.” Which instruction the
Court refused to give as asked, to which the defendant excepted.

But the Court thereupon, of its own motion, qualified said in-
struction, by inserting therein the words: ‘“or that he procured
such board to be furnished,” after the words, ‘‘such board was
“had by said Austin,” and before the words, “the jury should find
“for the defendant;” so as to make said instruction so qualified,
read as follows :

“That unless the evidence shows that defendant, P. Gallup,
“promised to pay plaintiff, L. M. Smith, for the board of Austin
“(fallup, before or at the time such board was had by said Austin,
sor that he procured such board to be furnished, the jury should
sind for the defendant.” And the Court then gave the same
so qualified ; to the giving of which, the defendant (appellant)
excepted.

And thereupon, at the instance of the plaintif, (appellee) the
Court further instructed the jury as follows :

“If the plaintiff has proven that he, through the concurrence
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“on the credit of the defendant, the jury should find for the
“plaintiff such amount as said board and lodging is-proven to be
“worth.” To the giving of which the defendant excepted.

The jury thereupon found the following verdict :

“We, the jury, find the Zssue for plaintiff, and assess the dama-
“ges at seventy-eight dollars.”

Whereupon, the defendant entered a motion for a new trial ;
which motion was afterwards-overruled by the Court, and de-.
fendant saved exception. Jndgment on verdict for plaintiff—
Appeal prayed for, and allowed, and leave given to defendant
(appellant) to have Bill of Exceptions signed and sealed, and to
file appeal bond, with securities named, within thirty days, which
was accordingly done.

The errors assigned are as follows :

Ist. The Court erred in overruling appellant’s motion to ex-
clude testimony.

2d. The Court erroneously refused to give instruction on the
part of appellant as asked.

3d. The Court erroncously qualified said instruction.

4th. The Court erred in giving instruction on the part of ap-
pellee.

5th. The verdict was only a finding as to one issue, whereas,
more than one issue was joined.

6th. The verdict was without sufficient evidence to sustain
it ; and
7th. The Court erred in overruling motion for new trial.
JAMES K. EDSALL,
Jor Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

PALMER GALLUP, sued by the name of) -
PAUL GALLUP—Appellant, Appeal from Lee.

vs.
LORENZO M. SMITH, Appellee.

ABSTRACT OF THE RECORD.

Page of Rec.
1

Suit commenced by appellee (plaintiff below) against appel-
lant (defendant below) in Lec Circuit Court at the November
term, 1858.

saa4  Declaration in assumpsit, containing but one count, by appel-
lee against appellant, for board and lodging furnished one Austin
Gallup at the instance and request of appellant.

5  Misnomer of appellant plead in abatement.

6 Replication. i)y appellee, that appellant is as well known by
the christian name of Paul, as the christian name of Palmer, &c.

Leave granted to appellant to withdraw plea in abatement,
and to plead over to the action.

oand10  Pleas to the action filed by appellant, as follows:
1st, Non assumpsit; 2d, Payment; and 3d, Set-off.

Appellee adds similiter to first plea, and replies in the usual
form to plea of payment; aund, as to third plea, says that
the appellant “‘kas no such set-off as in manner and form in said
third plea alleged.” Similiter added to these replications.

Trial by jury at the May term, 1859, of Lee Circuit Court.—
All of the evidence offered, together with the rulings of the
Court in the course of the trial, we copy from the Bill of Excep-
tions, as follows:

13 and 14

Henry G- Loveland, called and sworn on the part of the ap-
pellee, testified that— ol

16

“I,. M. Smith, the plaintiff, commenced keeping the Mansion
“[Touse about the Tth of December, 1857; one Austin Gallup
«hoarded at that house; can't say how long. Ile, Austin Gal-
“Jup, boarded there a year ago last winter, and boarded there
“hefore L. M. Smith kept the house. Witness boarded at the
tgame house ; left in the Spring of '38, and went to the Marks
“Ilouse to board. Austin Gallup was employed some of the
“time he boarded at the Mansion Iouse by Judd & Gallup—
sgome of the time by Gallup, the defendant.  Price of board at

17
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“that time at the Mansion House was $3 per week ; that was the
“price witness paid there.”

Alvalh Smith was next called and sworn on the part of appel-
lee, and testified as follows:

“The plaintiff, L. M. Smith, lives in Dixon and keeps the Man-
“sion House ; commenced keeping it about the first week in De-
“cember, 1857. Witness kept the Mansion House previously.—
«Austin Gallup boarded with witness at the time he kept the
“house, and also hoarded with L. M. Smith, the plaintiff, after he
“went into the Mansion House. Austin Gallup boarded there
“until about the month of June following. Boarding and lodg-
“ing was worth $3.50 per week. Do not know what room Aus-
“tin Gallup occupied. ~Austin Gallup is the brother of defendant,
“and was in the employment of Judd & Gallup, and of the de-
“fendant.”

The plaintiff, by his attorneys, asked the witness the following
question :

“Who was to pay for Austin Gallup’s board, at the time he
“hoarded with plaintiff?”” Answer: “Gallup, the defendant, was
“to pay forit.” -

Cross examined by defendant’s (appellant’s) counsel :

Question: “Did you ever hear, or know of, any agreement be-
“tween the parties, plaintiff and defendant, whereby P. Gallup,
the .defendant, agreed to pay the plaintiff, Smith, for Austin
Gallup's board ?”

Answer: “I never did.”

Question: ¢Did you ever hear the defendant say he was to
“pay for it ?”

Answer: ‘“No.”

Question : “Why, then, do you swear that the defendant was
“to pay for Austin Gallup’s board ; have you any other means of
“knowledge ?”

Answer: “I have no other means of knowledge, further than
“that I wnderstood it so, and supposed it was so.”

Whercupon the defendant, (appellant,) by his attorney, asked
the Court to rule out and exclude from the consideration of the
jury, the answer of the witness, Alvah Smith, to the question
put to him by plaintiff s (appellee’s) attorney, inquiring : “Who
“ywas to pay for Austin Gallup's board at the time he boarded
tyith plaintiff ?” and all evidence given by said witness on that
point ; which motion was sustained by the Court.

Direct examination resumed by plaintiff ‘s counsel, and witness
procecded as follows:

s Ahout the time witness gave up the Mansion House to plain-

e e
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“fendant declined to settle with witness at that time, saying,
“that he might want to have more boarding done at the Mansion
“House.”

(Cross examination resumed by defendant :

«Witness has no interest in the Mansion House at this time,
sand has not had since plaintiff took the house in December,
BI85

The foregoing was all of the evidence given to the jury, and
the plaintiff rested.

The defendant, (appellant,) by his counsel, moved the Court to
rule out and exclude from the consideration of the jury all the
evidence given in the case, upon the ground that the same was
insnfficient in law to go to the jury to be passed upon, as making
out the plaintiff’s case; which motion of the said defendant, the
Court thereupon overruled, and the defendant then and there
excepted thereto.

The defendant (appellant) declined to offer any testimony, and
the case was thereupon submitted to the jury, without argument
by counsel.

The defendant, (appellant) by his attorney, asked the Court to
instruct the jury as follows:

“That nnless the evidence shows that the defendant, P. Gallup,
“promised to pay plaintiff, L. M. Smith, for the board of Austin
“Gallup, before or at the time such board was had by said Austin,
“the jury should find for the defendant.” Which instruction the
Court refused to give as asked, to which the defendant excepted.

But the Court thereupon, of its own motion, qualified said in-
struction, by inserting therein the words: ‘‘or that he procured
such board to be furnished,” after the words, “such board was
“had by said Austin,” and before the words, “the jury should find
“for the defendant;” so as to make said instruction so qualified,
read as follows :

“That unless the evidence shows that defendant, P. Gallup,
“promised to pay plaintiff, L. M. Smith, for the board of Austin
“(allup, before or at the time such board was had by said Acustin,
“op that he procured such board to be frnrnished, the jury should
“find for the defendant.” And the Court then gave the same
so qualified ; to the giving of which, the defendant (appellant)
excepted. ;

And thereupon, at the instance of the plaintiff, (appellee) the
Court further instructed the jury as follows:

“If the plaintift’ has proven that he, through the conenrrence
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“on the credit of the defendant, the jury should find for the
“plaintiff such amount as said board and lodging is proven to be
“worth.”  To the giving of which the defendant excepted.

The jury thereupon found the following verdict :

“We, the jury, find the Zssue for plaintiff, and assess the dama-
“ges at seventy-eight dollars.”
g y-€13

Whereupon, the defendant entered a motion for a new trial ;
which motion was afterwards overruled by the Court, and de-
fendant saved exception. Jndgment on verdict for plaintiff—
Appeal prayed for, and allowed, and leave given to defendant
(appellant) to have Bill of Exceptions signed and sealed, and to
file appeal bond, with securities named, within thirty days, which
was accordingly done.

The errors assigned are as follows :

1st. The Court erred in overruling appellant’s motion to ex-
clude testimony.

2d. The Court erroneously refused to give instruction on the,
part of appellant as asked.

3d. The Court erroneously qualified said instruction.

4th. The Court erred in giving instruction on the part of ap-
pellee.

5th. The verdict was only a finding as to one issue, whereas,
more than one issue was joined.

6th. The verdict was without sufficient evidence to sustain
1t ; and

7th. The Court erred in overruling motion for new trial.

JAMES K. EDSALL,
Jor Appellant.






