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'STATE OF ILLINOIS, SUPREME COURT

APRIL TERM, 1860.

THE CHICAGO & R. I. R. R. CO.
188.

Vs, Appeal from Bureau.
MATTHEW M. REED.

ARGUMENT FOR APPELLANT.

Y
TaE first instruction asked for the defendant should have been
given.

First, because the suit was brought against the defendants ex-
pressly for damages done by defendant in the running of the
cars and not for negligence in not having sufficient fences and
cattle guards; see the entry on the Justice’s docket, in which
the suit is called trespass on personal property; see also the
transcript which says, “Parties appear by counsel; plaintift
claims damages of defendants for an injury done to plaintiff 's
mare by the said defendants in the running of the cars on the
said Railroad.” On the trial in the Circuit Court, before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done to
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
té(\i his claim.  This Court has repeatedly decided that a party
shall be bound by the cause of action which is stated and relied
upon by him before the Justice.
: : Morton vs. McCQlure, 22 111, 257.

If the plaintiff had been seeking to recover the statutory pen-
alty on account of the neglect of defendants below to fence their
road, build cattle guards, &c., an action of debt and not tres-
pass would have been the proper remedy.

Ist Chitty’s Pleadings, 112.
Vaughn vs. Thompson, 15 IlI. 39.
Strange vs. Powell, 15 Ala, 452

2 Foster, 234. ;

Adams vs. Woods, 3 Cranch, 341.
Lsrael vs. Jacksonville, 1 Scam. 291.
Cushing vs, Dill, 2 Scam. 461.

7 Porter, 284,
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Although the Court will not reverse a judgment because the
Justice has made a technical error in naming the suit, still a
party will not be permitted to commence an action on the case
to recover damages for negligence, try that action before the
Justice, get judgment for damages in that action, and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This suit not having been brought upon the Statute, this case is
precisely within the reason of the case of the Zerre Haute, A. &
St. Louis R. R. Co. vs. Augustus, 21 I11. 186.

We submit that there is no proof entitling the plaintiff to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? ‘“Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-
cumstances exhibiting gross negligence.”

Great Western R. R. Co. vs. Thompson, 17 I11. 131.

A Railroad Company has a right to run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it 1s at the risk of the owner of the animal.
Central R. R. Co. vs. Rockafellow, 1T 111. 541.

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evine-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was

lulled will not render 4 Company liable.
Il Central R. R. Co. vs. .Recd_/, 17 I11. 580.

Tested by these principles, it requires no argument to show
that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains.

Does the proof show that he is entitled to recover under the
Statute, even if the action had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which are neces-
sary to be averr ed in the declaration, if the suit were originally
brought in the Circuit Court.

And those averments are,
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First, That the Road has been opened and used six months.

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,
city or village.

Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There is no pretence that it was proven in this case that this
road had been opened six months at that time, prior to the in-

Jjury of the animal.
C R. & Q B. R. Co. vs. Carter, 20 111, 390.
Ill. Central vs. Finnigan, 21 111. 646.
Case decided at Mt. Vernon, not reported.
Scates’ Statutes, page 953, 954, Sec. 1.
The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.

A digest of the testimony on that subject is as follows:

Greorge Wilkinson, plaintiff's witness, says the cattle guard is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half' street in the town; think the east cattle guard
was east of the line of Tiskilwa, but don’t know certainly. The
cattle guard at the place where the mare was hurt was the east
one; can't say whether 1t is in the town or not.

Cross examined : The crossing is in the incorporated limits of
the icwn of Tiskilwa: the street is 40 feet wide. I suppose it
Is in the corporation. I think the line of the corporation is in
the centre of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, east of the road which
crosses the Railroad, is on the line of the street and town.
Think the street is all in the town ; could not say whether the
cattle guard was part cast and part west of the fence ; never took
notice.

Ralph Jones, plaintift’s witness ; cars struck the mare on the
east cattle guard.

Cross examined : My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the east line of the street.

Dantel McCarthy, plaintiff’s witness: There was a hole
ploughed up in the ground upon the crossing on the west side of
the east cattle guard ncar the end of the plank. I believe the
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mare was struck there ; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

John Vanzile, plaintiff 's witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground wupon the crossing near
the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT'S WITNESSES.

O. W. Beattie: 1 know the crossing spoken of; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
cast side, and found the line. I saw the mare that morning
about six o’clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. I saw the ground there torn up.

John Cuskwman : Saw the mare in the morning ; saw the place
in the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle
guard.

Jolhm McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to earry wagon wheels over
the Railroad track: We all came to the conclusion that the
mare was struck there. ’

The burden of proof was upon the plaintiff, to prove that the
mare was not upon the crossing. * This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. It isin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the wverdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It seems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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9d. Tfit was, they have not by proof brought themselves with-
in the Statute in any one particular, A declaration containing
all the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that
this road was obliged to fence their road at that téme and place,

3d. There is no proof tending to show such gross carelessness

in the running of the cars as would entitle the plaintiff to re-
cover.

These points are independent of the instructions. :
B. C, COOK, for Appellant.
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STATE OF ILLINOIS--THIRD GRAND DIVISION,

Supreme Court thereof, April term, 18G0.

TaE CHICAGO & ROCK ISLAND R, R. Co.

v8 Appeal from Bureau.
MarraEw M. RErp.

Pago 5 Lhis suit was commenced before a Justice of the Peace, Augus:
13, 1859. Appealed to the Circuit Court.
seesie COPY OF SUMMONS.
STATE oF ILLINOIS, The People of the State of Illinois, to any
Bureau County. }Cousmble of said County, Greeting:
You are hereby commanded to summon Chicago and Rock Island
R. R. Company to appear before me at my office in Tiskilwa, on the
19 day of Aug., A. D. 1859, at one o’clock I. M., to answer the
complaint of Matthew M. Reid, for a failure to pay him a certain
sum not exceeding one hundred dollars; and hereof make due return
as the law directs.
_Given under my hand and seal, this 13th day of August, A, D.
1859. '
I. 1. COOK, [sEaL.]
ot COPY OF TRANSCRIPT FILED IN CIRCUIT COURT.
S%‘ﬁfi:i %:)I;LI;:?;'S’ }In Justice’s Court, vefore L. I. Cook, P. J.

M. M. RErp,
VS.
C. & R. L. R. R. Co.

1859, August 13th. Summons issued, returnable on the 19th
day of August, at one o'clock P. M. Summons returned served

by leaving a copy with O. W. Batty, agent at Tiskilwa Station,
Ills., this 18th day of Aug., 1859,

Trespass on personal property.
Damages, $100.

Jas. WiLson, Const.
Aug, 19. Parties appear by counsel. Plaintiff claim damage
of defendants for an injury done to plaintiff’s wure by the said de-
fendants, in the running of the cars on the said Chicago and Rock
Island Rail Road Company, After hearing the testimony in the
cause, it is considered by the Court that the plaintiff have and re-
cover of the said defendants the sum of one hundred dollaxs for his

damages, and costs of suit. L. P. Coox, P. J.

9 On the trial, before the evidence was heard, plaintiff’s counsel
stated to the jury that the suit was brought to recover damages
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for an injury done to plaintiff’s mare by the rail road cars of de-
fendant; that the mare was, at the time of the injury, running at
large at or near the village of Tiskilwa.

Plaintiff called

GEORGE WILKINSON, who testified as follows: I know plaintiff;

10 have seen his mare that was hurt; saw her before she was injured and

19.

soon after; it was at a crossing cast from Tiskilwa; the mare wag
on the west side of the crossing; they had got her through the fence-
on the south side of the rail road. It appeared that there were |
some three or four horses on the track. Hast of the crossing out-
side of the limits of Tiskilwa, the fence runs right up to the cattle
guard. There was nothing to hinder the horses from going across
the catrle guard; they were filled up. I thought from the exami-
nation I made, that the mare and threc or four other horses had
gone over the east cattle guard, or at the side of it, on to the rail
roud east of Tiskilwa, and that they had come running west, and
that the morning train going west struck the mare just as she was
about to jump the cattle guard. To the east of the cattle guard
there was hair on the ground and on the cattle guard. I have drove
horses out. both sides of that crossing. [ saw the animal three or
four hours, probably, after the accident, The cuttle guard is on or
near the line of the town of Tiskilwa; the crossing is on a street or
half street in the town. Think the east cattle guard was east of the
line of Tiskilwa, but don’t know certainly. ‘The fence east of the
street was all right. The cattle guard at the place where the mare
was hurt was the east one; ean’t say whether it is in the town or
not. I think the mare was hurt by the cars going west that morn-
ing. I did not see her hurt. I think no whistle was sounded or
bell rung at that crossing that morning. ‘The mare was a large, fine
three year old mare. She had her leg all broke to pieces, and was
otherwise injured. She aint worth anything now to speak of; she
is no value to work at all; she may be worth something to breed
from—$20 or $25—and may not be worth anything. The mare, be-
fore she was hurt, was worth $125. I live near the rail road, and
if they ring or whistle I am sure to hear it. I was up and standing at
a window when the train passed. I was 30 or 40 rods off from the
railroad. They blew the whistle at the whistling post, 80 rods east
from the depot.

Cross Hzamination.—The whistling post i3 east of the crossing;
they whistled there that morning. I think there are two eighty
acre lots between the crossing and the whistling post. The horses
had been running about as hard as they could ; so I judged by the
tracks. I followed the tracks east from the crossing 30 or 40—
20 or 80 rods. The horses had been running towards the west.
All but this ome went over the fence. When they come to the

‘crossing they brooke the fence down. I saw by their marks where

they had run. The crossing is in the incorporated limits of the
'Pown of Tiskilwa. The street is forty feet wide. I suppose it is
in the corporation. [ think the line of the corporation is the center
of the street, or at the east side of it. I suppose the cattle guard
is out side of the fields, east of the road which crosses the Rail
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Road, is on the line of the street and Town. Think the street is
all in the Town. Could not say whether the cattle guards was

~ part east and part west of the fence; never took particular

12

13

13

14

notice. Mare was worth $125 before she was hurt, Might and
might not. now be worth from $20 to $25. I would not give any

thing for her.
Plaintiff called

RaLpH JONES, who testified as follows: I know the place where
the mare was killed; was there two or three hours after. I made
some examination of the place. It appeared that the cars were
running west; horses were inside of the fence and cattle guard.
I went down east again. Can’t say how far—think about ten
rods—were tracks where the horses had run. Some of the horges
went over the fence. This one ran on to the cattle guard, and the
cars struck on the east cattle guard; threw her across the orossing
and cattle gnard. I knew the mare before she was hurt. It was on
the 24th or 25th duy of last May. The Mare before she was hurt
was worth $100 at least, and peahaps more. I don’t think she is
worth  any thing now, might be, and might not be. One fore leg
was broke, and the other was badly jammed. She was u good sizad
mare. She scemed to be hurt inwardly. She had good oare. It
was a hard matter to save her gt all,

Cross Examination—I suppose she was killed b y the morning
train; there was no night train‘going west that night. I saw the
tracks on the Rail Road; three or four horses had been going west
onarun. I went down about ten rods from the crossing. I saw
three or four tracks in the sand, which had been made by horses
going east. My impression is that the east line of the corporation
of the Town of Tiskilwa is either in the center of the street, or on
the east line of the street. The cattle guards are poor, and well
filled up. OCattle eould go across the cattle guards,

E. A. DEsN, called by plaintiff, testified as follows t I was in
the train of cars at the time the mare was said to have been killed,
I did not know that we struck anything. I have no recollection of
whistle being sounded between Bureau Junction and Tiskilwa. It
may have sounded. I was not thinking about it, I think I knoy
the crossing, I don't know anything about the nature of the cattle
guard. I knew the mare. Iknew thatshe was Reids, Inm
Judgment she was worth $150. I tried to trade with Reid a
little before she was hurt. T examined her elosely, I thought she
was one of the best mares in town. I would not give anything for
ther now,

Cross Ezamination.—I examined her elosely when I -tried to
trade for her. 1 don’t believe she could have been sold for $1 right
way after she was hurt. T don’t know whether she would be worth
anything for breeding or not.

Dawien MoCarray, called by Plaintiff, testified as follows :—
The mare was hurt on the 24th day of May last, sometime in the
morning. I am an employee of Defendant.
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Cross Ezamination.—I am not sure whether there was a freight
running west that night. I found the mare that morning north of
the Rail Road, pretty near the track. It was my opinion she was
struck on the crossing, between the cattle guard on the public road.
First saw the mare that morning, between 6 and 7 o’clock, standing
on north side of the Rail Road track, near the fence. Train went
west between 3 and 4 that morning. Ihad three men with me on hand
car when we came there that morning. The fence was not broke
down on either side of the crossing. We broke down the fence
to get the mare out. There was tracks of horses east of cattle
ground inside the fence. Can’t say which way the tracks led.—
there was a hole ploughed up in the ground on the crossing, on the
west side of east cattle guard, near the end of the plank. I believe
the mare was struck ; there then was hair there. Saw no sign of
the mare’s being struck at any other place.

P
&

Direct resumed.—L traveled cast of the crossing over three
miles on a hand car. I went east of the next crossing on the track
to make examination about 60 feet.

Cross Ezamination.—Examined the east cattle guard that morn-

ing; saw no marks upon it.

JoHN VANZILE, culled by plaintiff. I knew the crossing; about
30 or 40 feet from one cattle guard to the other. It may be 20 or
30 rods to the next public crossing west of this crossing. When I
fivst saw her she was standing on the track west of the west cattle
guard. That cattle guard had hairs on it. There was a kind of a
hole in the ground as if something had been jammed over there.
I did ndt go on the east cattle guard. The cattle guard on each
side were poor; cattle could go in and out. The cattle guard was
filled up, and they could walk around the fence. The hole was on
the crossing near the east end of the plank, The ground was kind
of ploughed up.

The defendant moved to exclude the evidence offered to prove
‘that the cattle guard was not sufficient to turn cattle, upon the
ground that this action was an action of trespass, and evidence which
would support an action on the case was not relevant,

The ‘Court overruled the objection, and decided that the plaintiff
might prove a cause of action in case if he could; and:if he did he
could recover in this suit. To which the defendant, by its counsel,

.16 then and there excepted.

JoHN BAGGER, a witness called by plaintiff, testified as follows:
I saw the train of cars that morning; they blew whistle at whistling
post; it is half a mile from the crossing.

The plaintiff then asked the witness this question:
State whether they rung any bell or sounded any whistle on the

«train after leaving the whistling post until they reached and crossed
the crossing.

The defendant, by its counsel, objected to the question; the
Court overruled the objection, and permitted the witness to answer
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the question—to which decision of the Court the defendant then
and there excepted.

The witness testified they did not ring any bell or sound any whistle
after leaving the whistling post until they crossed the Main street
in Tiskilwa, about twenty or thirty rods west of the crossing, when
they struck the bell a tap or two. Did not whistle after leaving the
post. I did not see the mare when she was struck. Saw her about
three hours after. Have seen the mare several times. Am a poor
judge of horses. Should think her value was $125 before she was
hurt. T would not want her at all after she was hurt. There is at
the crossing an embankment on each side of the rail road to bring
17 the highway to the level of the rail road. The rail road embank-
ment is from three to five feet high on each side of the erossing.

Cross examination.—The rail road fence at cattle guards from 6
to 8 feet apart; crossing from 30 to 40 feet wide. Should think
more of the cattle guards were outside the crossing than in. I don’t
remember the day of the week or month. [ heard the colt was
hurt that morning; saw them lead it off. Can’ttell how I remem-
ber that the bell did not ring that morning; know I heard two taps
as it crossed Main street. The bell rung yesterday. Don’t know
whether it was last Wednesday.

Here the plaintiff rested his case.

O. W. Bearreg, called by defendant, testified as follows I
know the crossing spoken of; it is a public street in the village of
Tiskilwa. I think the cattle guards are in the street. I once owned
the land on the east side and found the line. I saw the animal that
morning, but did not examine to see where it was done.

Cross Ezamination.—The street is in the village of Tiskilwa. I
think the cattle guards are in the street, the whole of it. I am in
employ of defendant.

WiLLiaM O’NEAL, called by defendant, testified as follows: I
worked on that division of the rail road; I was running up and
down on the hand car. I saw the mare that morning about 6
o’clock, west of the west eattle guard and porth of track, about 25
or 30 feet west of crossing. I think she was struck on the cross-

15 ing; I saw ground there torn up. :

Cross ezamination.—The mare was west of the west cattle guards
when I saw her first that morning. The crossing is the third cross-
ing east of the depot in the town of Tiskilwa; it is the next cross-
ing to the Bark Bone. Saw the ground torn up crossing; horses
travelling over it might tear up the ground. There was no fence
broke down. I am in the employ of defendant.

JouN CusEMAN, called by dcfendant, testified as follows: [
worked on the hand car. Saw the mare in the morning; her leg
was broke; we tore down the fence on the south side of the road
and turned her out. I saw place in the road where we all thought
she was struck. I saw marks of hair on the next cattle guard, but
none on east cattle guard.




A20

6

Cross ezamination.—We got a hammer and broke down the fence
and turned her out. I turned the same mare out of there 8 or 4
days before; I drove her out over the cattle guard.

JouN McCARTY, called by defendant, testified as follows: I was
at the crossing, and saw the mare in the morning just after they
turned her out. Our conolusion was that the mare was struck on
the crossing, near the east oattle ground, and taken over the next
cattle guard. The fence, which was up to the rail road track at the
orossing, was not on a right angle with the fence along the line of
the road; it angled towards the crossing.

CUross ex. There was a field on each side of the rail road as it
runs east from the crossing. I think the mare was struck on the
east end of the plank, whioh is placed to carry wagon wheels over
the rail road track. We all came to the conclusion that the mare
was struck there. We did not examine the east cattle guard, The
hand car stood there on the east side of the orossing.

This was all the evidence in the case.

~
At the request of the plaintiff, instruoted the jury as follows :

2d. If the jury find for the plaintiff, they should assess his dam-
ages at what they believe, from the evidence, he sustained by reason
of the injury of the mare in question.

3d. If the jury believe, from the evidence, that the plaintiff’s
mare was injured by the defendant’s cars, upon their rail road, by
reason of the neglect of the defendant’s servants to keep any whis-
tle sounding or bell ringing while said cars were approaching and
crossing a public road or street, then the plaintiff should recover in
this action.

5th, If the jury believe, from the evidence, that the defendants
omitted to ring a bell or sound a whistle in the manner required by
law, such omission constituted a prima faoia case of negligence,
and the defendants are liable to the plaintiff for the loss and dam.
age proved to have been sustained by him for such negleot.

To the giving of each of which instructions the defendant, at the
time, exoepted.

The defendant asked the Court to instruct the jury as follows:

That the plaintiff cunnot recover in this cause except he has
shown that the injury to the plaintiff’s horse was occasioned by the
negligence of the agents or employees of the defendants, other than
that of not having the fences or cattle guards in repair at the time
of such injury.

4th, That the form of the action in this oase is trespass on per-
sonal property, and unless an actual trespass has been proved, the
plaintiff cannot recover; and merely showing negligence on the part
of the defendants in not keeping their fences and cattle guards in
repair, or in not running their trains with due care, would not prove
that the defendants were guilty of a tresspass upon the plaintiff’s

property.
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Bth. That if the plaintiff suffered his horse to run at large in the
neighborhood of and upon the track of the defendants’ rail road,
knowing that the cattle guards were out of repair, that then the
plaintiff is not entitled to recover in this action.

ERBORS ASSIGNED.

Ist. The Court erred in receiving evidence objected to by defend-

ant.

2d. The Court erred in overruling defendants’ motion to exclude
evidence.

3d. The Court erred in deciding that the plaintiff might prove
cause of action in case in this suit.

4th, The Court erred in receiving the testimony of John Bagger,
which was objected to by defendants.

5th. The Court erred in giving such of the instructions asked for
by the plaintiff severally.

6th. The Court erred in refusing to give the 1st, 4th and 6th in-
structions asked for by defendant, and each of them severally.

Tth. The Court erred in overruling the motion for a new trial.

8th. The Court erred in rendering the judgment aforesaid in
manner and form aforesaid.

POINTS.

1st. This action being in trespass for trespass on personal prop-
erty, the evidence wholly failed to sustain it.

2d. The 3d instruction is not the law.

8d. The 5th instruction is clearly not the law.

Ch. B. § Q. R. R. vs. Rockyfellow, 1T Ill., 541.
G. 4 C. U. R. R. Co. vs. Dill, 22 111., 264.

4th. The suit was not brought under the statute, and the 1st in-
struction asked by defendant should have been given.

Terre Haute, A. § St. L. R. R. Co. vs. Augustus, 21 IUl., 186.

6th. The 6th instruction asked by defendant should have been
given.

GLOVER, COOK & CAMPBELL,
Jor appelants.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION

APRIL TERM, 1860

THE CHICAGO & R IR R CO.
188, |

‘. Appeal from Bureau.
MATTHEW M. REDD g

ARGUMENT FOR APPELLANT.

THE first instruction asked for the defendant should have been
glven

Flrst because the suit was br ought aga.mst the defendants ex-
pressly for damages done by defendant in the running of the
cars and not for negligence in not having sufficient fences and
cattle guards; see the entry on the Justice’s docket, in which
the suit is called trespass on personal property; see also the

transcript which says, . ‘‘Parties appear by counsel; plaintift

claims damages of defendants for an injuly done to plaintiff's
mare by the said defendants in the running of the cars on the
said Railroad.” On the trial in the Circuit Court, before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done ta
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
ted his claim. This Court has repeatedly decided that a party
- shall be bound by the cause of action which is stated and rehed

upon by him before the Justice.
Morton vs. McC’Iure, 22 lll."‘257.

If the plainti&' had been seeking to recover the statutory pén-

alty on account of the neglect of defendants below-tofence their

road, build cattle guards, &c., an action of debt and not tres-

pass would have been the proper remedy.

1st Chitty's Pleadmgs, 112,
Vaughn vs. Thompson, 15 Ill. 39.
Strange vs. Powell, 15 Ala. 452

2 Foster, 234.

Adams vs. Woods, 3 Cranch, 341.
Israel vs. Jacksonville, 1 Scam 291.
Cughing va. Dill, 2 Scam. 461.

7 Porter, 284.

<
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Although the Court will not reverse a judgment because the
Justice has made a technical error in naming the suit, still a
party will not be permitted to commence an action on the case
to recover damages for negligence, try that action before the
Justice, get judgment for damages in that action, and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This suit not having been brought upon the Statute, this case is
precisely within the reason of the case of the 7erre Haute, 4. &
St. Louis R. R. Co. vs. Augustus, 21 111. 186.

We submit that there is n0"proof entitling the plaintiff to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? “Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-

cumstances exhibiting gross negligence.”
Great Western R. R. Co. vs. lempson, 17 111 131.

A Railroad Company has a right to run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal.
Central R. R. Co. vs. Rockafellow, 1T 111 541.

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evinc-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was

killed, will not render a Company liable.
Il Central R. R. Co. vs. Reedy, 17 I1L 580.

Tested by these principles, it requires no argument to.show

that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains.

Does the proof show that he is entitled to recover under the
Statute, even if the action had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which are neces-
sary to be averred in the declar ation, if the suit were originally
brought in the Circuit Court.

And those averments are,
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First, That the Road has been opened and used six months.

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,
city or village.

Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There is no pretence that it was proven in this case that this
road had been opened six months at that time, prior to the in-

jury of the animal.
C. R & Q B. R. Co.vs. Carter, 20 I1L 390.
Ill. Central vs. Finnigan, 21 Ill. 646.
Case decided at Mt. Vernon, not reported.
Scates’ Statutes, page 953, 954, Sec. 1.
The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.

A digest of the testimony on that subject is as follows :

George Wilkinson, plaintiff’s witness, says the cattle guard is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half street in the town; think the east cattle guard
was east of the line of Tiskilwa, but don’t know certainly. The
cattle guard at the place where the mare was hurt was the east
one ; can’t say whether it is in the town or not.

Cross examined : The crossing is in the incorporated limits of
the town of Tiskilwa ; the street is 40 feet wide. I suppose it
is in the corporation. I think the line of .the corporation is in
the centre of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, east of the road which
crosses the Railroad, is on the line of the street and town.
Think the street isall in the town; could not say whether the
cattle gunard was parteast and part west of the fence ; never took
notice.

Ralph Jones, plaintiff’s witness ; cars struck the mare on the
east cattle guard.

Cross examined : My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the east line of the streef.

Daniel McCarthy, plaintiff’s witness: There was a hole
ploughed up in the ground wpon the crossing on the west side of
the cast cattle guard near the end of the plank. I believe the
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mare was struck there ;. there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

John Vanzile, plaintiff 's witness : When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground upon the crossing near
the east end of the plank; the ground was kind of ploughed up
at that place.

DEFENDANT'S WITNESSES.

0. W. Beattic: I know the crossing spoken of ; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
cast side, and found the line. I saw the mare that morning
about six o’clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. I saw the ground there torn up.

Joln Cushman : Saw the mare in the morning ; saw the place
i1 the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle
guard.

John McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to carry wagon wheels over
the Railroad track. We all came to the conclusion that the
mare was struck there.

The burden of proof was upon the plaintiff, to prove that the
mare was not upon the crossing. This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. It isin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. DBut the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It seems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a refusal to grant a new trial and an exception there-
to, will present to this-Court the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
granted a new trial was beeause he had wrongly instructed the
Jjury, and the verdict in pursuance of such instruction ought not
to be allowed to stand ; besides, the evidence upon which the in-
struction is based was objected to at the time it was introduced,
and an exception was properly taken at the time. John Bagges,
one of the plaintiff’s witnesses, testified: I saw the train of cars
that morning ; they blew the whistle at the whistling post ; it is
half a mile from the crossing. The plaintiff then asked him this
«question, State whether they rung any bell or sounded any
whistle on the train after leaving the whistling post, until they
reached and crossed the crossing. To this question, there was
an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
| to ring the bell is not such gross negligence as would entitle the
' plaintiff to recover, and they have failed to make out their case

apon that ground. If the horse was on the inside of the Rail-.
_ road enclosure, owing to a defect in the cattle guard, this evi-
i dence must be irrelevant; no obligation to ring the bell except
at the crossings.

The 6th instruetion asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on to the Railroad track, he
was guilty of negligence in allowing it to run at large near that
place.

The fact that the cattle guard was out of repair might have
been known to plaintiff before it became known to defendant.
, Could he, without giving notice to the defendant of the fact, al-
\ low his horse fo run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of
large amounts of property, and still recover the full value of his

horse if injured ?

We insist, therefore,

1st. That this suit 1s ot brought upon the Statute at all.
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9d. Ifit was, they have not by proof brought themselves with-
in the Statute in any one particular. A declaration containing
41l the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that
this road was obliged to fence their road at that ttme and place.

3d. There is no proof tending to show such gross carelessness

in the running of the cars as would entitle the plaintiff to re- N\

COVer.

These points are independent of the instructions.
B. C. COOK, for Appellant.
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STATE OF ILLINOIS--SUPREME COURT,

Third Grand Division thereof-=-April Term, 1860.

Tge Carcaco & R. I. R. R, Co.
vs. - Appeal from Bureau.
MarTEEW M. REID. :

Although it is stated in the abstract that the defendants excepted
to the giving of each’ of plaintiff’s instructions; this is untrue in point
of fact. There was no exception to them or either of them. This is, of
course, a sufficient answer to the fifth of the assigned errors. :

The 1st, 4th and 6th instructions asked for by defendant were pro-
perly refused.

The first instruction is wrong, because it requires the plaintiff to
prove a greater amount of negligence than that required by the Statute.
_ By the 1st section of the Act of Feb. 14th, 1855, (Scates Stat. p. 958),
Railroad companies are expressly made liable for the destruction of ani-
mals which get upon their track, not upon the street or road crossings
and not within towns, cities or villages by reason of fences and cactle -
guards being out of repair. It is only in cases where the fences and
guards are in good vepair that the legislature has enacteld that the com-
pany shall not be liable, unless the act is negligent or wilful.

‘Whether tho injury was received by the mare on or off the road-
crossing, in or out of the corporate limits of Tiskilwa, was a question of
fact for the jury about which there was a conflict of evidence.

The 4th instruction and the exception in relation to the evidence of
plaintiff below, present the same question. :
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The defect of the reasoning in support of these exceptions is in
the assumption that the action was one of trespass to personal property.
Supposing, for the sake of the argument, that upon the evidence in this
record the remedy of plaintiff below was case not lrespass, does the fact
that the justico of the peace has mis-named the thing, make it the thing
he has miscalled it ? If the Duteh painter had written * this is a forse
under a plain and palpable cow, it would still have remained a represen-
tation of the latter animal in spite of the misnomer.

The Justice of the Peace had Jurisdiction to try the question, whe-
ther the cars killed the mare under cireumstances which would render the
Railroad Company liable to pay for her.. Act of 1857, p. 49, and the
Justice has done this only. Wo think, if he Lad called this upsetting of
the mare a trover and conversion of her, his ignorance of the proper no-
menclature would not have destroyed the plaintiif’s right to recover. If

upon the evidence in the case, it appears that he had jurisdiction of the
subject matter it is enough.

Ballance vs. McCarty, 11 Illinois 501.

The 6th instruction was properly refused. The fact that the Rail-
road Company kept bad fences and insuficient cattleguards, ought not to
have the effect of an ordinance of a township meeting to prevent stock
from running at large. It might with the same propriety be said that a
man could not depasture his own land adjoining an unfenced railvoad ex-
cept at his own risk, and that the company;could, with impunity, avoid the
damages occasioned by want of fencing, because the owner knew as he
necessarily would, that there was no fence or an insufficient one.

This, we believe, disposes of all the errors.

LELAND & LELAND ixp STIPP.
For Appellee,
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STATE OF ILLINOIS---SUPREME COURT,

Third Grand Division thereof---April Term, 1860,

THE CHICAGO & R. I. R. R, Co.

vs. Appeal from Bureaw.
MarreEw M. REIp.

Although it is stated in the abstract that the defendants excepted-
to the giving of each’ of plaintiff’s instructions ; this is untrue in point
of fact. There wWas no exception to them or either of them. This is, of
course, a sufficient answer to the fifth of the assigned errors.

The 1st, 4th and 6th instructions asked for by defendant were pro
perly refused.

The first instruction is wrong, because it requires the plaintiff -to
prove a greater amount of negligence than that required by the Statute.
By the 1st section of the Act of Feb. 14th, 1855, (Scates Stat. p- 958),
Railroad companies are expressly made liable for the destruction of ani-
mals which get upon their track, not upon the street or road crossings
and not within towns, cities or villages by reason of fences and cattle-
guards being out of repair. It is only in cases where the fences ang
guards are in good repair that the logislature has enacted that the com-
pany shall not be liable, unless the act is negligent or wilful.

‘Whether the injury was received by the mare on or off the road-
o . . . .
crossing, 1n or out of the corporate limits of Tiskilwa, was a question of
fact for the jury about which there was g conflict of evidence.

The 4th instruction and the oxception in rolation to the evidenss of
plaintiff below, present the same question.

-
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The defect of the reasoning in support of these exceptions is in
the assumption that the action was one of trespass to personal property.
Supposing, for the sake of the argument, that upon the evidence in this
record the remedy of plaintiff below was case not irespass, does the fact
that the justice of the peace has mis-named the thing, make it the thing
he hag miscalled it? If the Dutch painter had written this is a horse”’
under a plain and palpable cow, it would still have remained a represen-
tation of the latter animal in spitc of the misnomer.

The Justice of the Peace had jurisdiction to try the question, whe-
ther the cars killed the mare under circumstances which would render the
Railroad Company liable to pay for her. Act of 1857, p. 49, and the
justice has done this only. We think, if he had called this upsetting of
the mare a trover and conversion of her, his ignorance of the proper no-
menclature would not have destroyed the plaintiff’s right to recover. 1f
upon the evidence in the case, it appears that he had jurisdiction of the
subject matter it is enough.

Ballance vs. McCarty, 11 Illinois 501.

The 6th instruction was properly refused. The fact that the Rail-
road Company kept bad fences and insufficient cattleguards, ought not to
have the effect of an ordinance of a township meeting to prevent stock
from running at large. It might with the same propriety be said that a
man could not depasture his own land adjoining an unfenced railroad ex-
cept at his own risk, and that the company could, with impunity, avoid the
damages occasioned by want of fencing, because the owner knew as he
necessarily would, that there was no fence or an insufficient one.

This, we believe, disposes of all the errors.
LELAND & LELAND anp STIPP.
For Appellee,



7 76
S ke
! U,

N
:
\

§
)

e T i D 2 g e : Gl

@7%4% %? /__/; (5er

s D Py s S




STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

THE CHICAGO & R. I R. R. CO.
188. Appeal from Bureau.
MATTHEW M. REED

ARGUMENT FOR APPELLANT.

THE first instruction asked for the defendant should have been
given.

First, because the suit was brought against the defendants ex-
pressly for damages done by defendant in the running of the
cars and not for negligence in not having sufficient fences and
cattle guards ; see the entry on the Justice’s docket, in which
the suit is called trespass on personal property; see also the
transcript which says, ‘Parties appear by counsel; plaintiff
claims damages of defendants for an injury done to plaintiff’s
mare by the said defendants in the running of the cars on the
said Railroad.” On the trial in the Circuit Court, before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done to
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
- ted his claim. This Court has repeatedly decided that a party
shall be bound by the cause of action which is stated and relied

upon by him before the Justice. y
Morton vs. McClure, 22 111. 257.

If the plaintiff had been seeking to recover the stmtutor; pen-
alty on account of the neglect of defendants below to fence their
road, build cattle guards, &c., an action of debt and not tres-

pass would have been the proper remedy.

1st Chitty's Pleadings, 112.
Vaughn vs. Thom fson, 15 III. 39.
Strange vs. Powell, 15 Ala. 452

2 Foster, 234.

Adams vs. Woods, 3 Cranch, 341,
Tsrael vs. Jacksonville, 1 Scam 201
Cushing vs. Dill, 2 Scam. 461.

7 Porter, 284.
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Although the Court will not reverse a judgment because the
Justice has made a technical error in naming the suit, still a
party will not be permitted to commence an action on the case
to recover damages for negligence, try that action before the
Justice, get judgment for damages in that action, and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought te
have been excluded from the jury on motion of the defendant,
This snit not having been brought upon the Statute, this case is
precisely within the reason of the case of the Zerre Haute, A. &
St. Louis R. R. Co. vs. Augustus, 21 Tl1. 186.

We submit that there is no proof entitling the plaintiff to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute ? What must be proved to authorize such
recovery ? “Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-
cumstances exhibiting gross negligence.” £

Great Western B. R. Co. vs. Thompson, 17 11k 131.

A Railroad Company has a right te run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal.
Central R. B. Co. vs, Hockafellow, 17 11}, 541.

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evinc-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was
killed, will not render a Company liable. _

Ill. Central R. R. Co. vs. Reedy, 17 1)1, 580.

Tested by these principles, it requires no argument to show
that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains.

Does the proof show that he is entitled to recover under the
Statute, even if the actfon had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which are neces-
sary to be averred in the declaration, if the suit were originally
brought in the Circuit Court.

And those averments are,
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First, That the Road has been opened and used six months.

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,
city or village.

Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There is no pretence that it was proven in this case that this
road had been opened six months at that time, prior to the in-
jury of the animal.

C. R & Q B. R. Co.vs. Carter, 20 I11. 390.
Il Central vs. Finnigan, 21 I11. 646.

Case decided at Mt. Vernon, not reported.
Scates’ Statutes, page 953, 954, Sec. 1.

The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.

A digest of the testimony on that subject is as follows:

George Wilkinson, plaintiff’s witness, says the cattle guard is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half street in the town; think the east cattle guard
was east of the line of Tiskilwa, but don’t know certainly. The
cattle guard at the place where the mare was hurt was the east
one ; can’t say whether it is in the town or not.

Cross examined.: The crossing is in the incorporated limits of
the town of Tiskilwa ; the street is 40 feet wide. I suppose it
is in the corporation. I think the line of the corporation is in
the centre .of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, cast of the road which
crosses the Railroad, is on the line of the street and town.
Think the street isall in the town; could not say whether the
cattle guard was part-east and part west of the fence ; never took
notice.

Ralph Jones, plaintiff’s witness; cars struck the mare on the
cast cattle guard.

Cross examined: My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the cast line of the street.

Dandel McCarthy, plaintiff’s witness: There was a hole
ploughed up in the ground wpon the crossing on the west side of
the cast cattle guard near the end of the plank. I believe the
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mare was struck there ; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

Jolhn Vanzile, plaintiff’s witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground wpon the crossing near
the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT'S WITNESSES.

0. W. Beattic: 1 know the crossing spoken of; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
east side, and found the line. I saw the mare that morning
about six o'clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. 1 think she was
struck on the crossing. 1 saw the ground there torn up.

John Cushiwan : Saw the mare in the morning ; saw the place
i the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle

guard.

Joha McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to carry wagon wheels over
the Railroad track. We all came to the conclusion that the
mare was struck there.

The burden of proof was upon the plaintiff, to prove that the.
mare was not upon the crossing. This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. Itisin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It seems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained hy the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a refusal to grant a new trial and an exception there-
to, will present to this Court the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
granted a new trial was because he had wrongly. instructed the
jury, and the verdict in pursuance of such instruction ought not
to be allowed to stand ; besides, the evidence upon which the in-
struction is based was objected to at the time it was introduced,
and an exception was properly taken at the time. John Bagges,
one of the plaintiff’s witnesses, testified: I saw the train of cars
that morning ; they blew the whistle at the whistling post; it is
half a mile from the crossing. The plaintiff then asked him this
question, State whether they rung any bell or sounded any
whistle on the train after leaving the whistling post, until they
reached and crossed the crossing. To this question, there was
an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
to ring the bell is not such gross negligence as would entitle the
plaintiff to recover, and they have failed to make out their case
upon that ground. If the horse was on the inside of the Rail-
road enclosure, owing to a defect in the cattle guard, this evi-
dence must be irrelevant ; no obligation to ring the bell except
at the crossings.

The 6th instruetion asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on to the Railroad track, he
was guilty of negligence in allowing it to run at large near that
place. "

The fact that the cattle guard was out of repair might have
been known to plaintiff before it became known to defendant.
Could he, without giving notice to the defendant of the fact, al-
low his horse to run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of
large amounts of property, and still recover the full value of his
horse if injured ?

We insist, therefore,

1st. That this suit is vot brought upon the Statute at all.
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9d. Tfit was, they have not by proof brought themselves with-
in the Statute in any one particular. A declaration containing
l the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that
this road was obliged to fence their road at that ttme and place.

3d. There is no proof tending to show such gross carelessness
in the running of the cars as would entitle the plaintiff to re-
cover.

These points are independent of the instructions.
B. C. COOK, jfor Appellant.
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Tak first instruction asked for the defendant should have been
given.

First, because the suit was brought against the defendants ex-
pressly for damages done by defendant in the running of the
cars and not for negligence in not having sufficient fences and
cattle guards ; see the entry on the Justice's docket, in which
the suit is called trespass on personal property; see also the
transcript which says, “Parties appear by counsel; plaintift
. claims damages of defendants for an injury done to plaintiff”’s
mare by the said defendants in the running of the cars on the
said Railroad.” On the trial in the Circuit Court, before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done to
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
ted his claim. This Court has repeatedly decided that a party
shall be bound by the cause of action which is stated and relied

upon by him before the Justice.
Morton vs. MeClure, 22 111. 257.

If the plaintiff had been seeking to recover the statutory pen-
alty on account of the neglect of defendants below to fence their
road, build cattle guards, &c., an action of debt and not tres-

pass would have been the proper remedy.

1st Chitty's Pleadings, 112.
Vaughn vs. Thompson, 15 I1l. 39.
Strange vs. Powell, 15 Ala. 452

2 Foster, 234.

Adams vs. Woods, 3 Cranch, 341.
Israel vs. Jacksonville, 1 Scam. 291.
Cushing vs. Dill, 2 Scam. 461.

7 Porter, 284.
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Although the Court will not reverse a judgment because the
Justice has made a technical error in naming the suit, still a
party will not be permitted to commence an action on the case
to recover damages for negligence, try that action before the
Justice, get judgment for damages in that action, and on the -
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This suit not having been brought upon the Statute, this case is
precisely within the reason of the case of the Zerre Haute, 4. &
St. Louis R. R. Co. vs. Augustus, 21 Ill. 186.

We submit that there is no proof entitling the plaintiff to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? “Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-
cumstances exhibiting gross negligence.”

Great Western R. R. Co. vs. Thompson, 17 111 131,

A Railroad Company has a right to run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal.
entral R. R. Co. vs, Rockafellow, 17 T11. 541.

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evine-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was
killed, will not render a Company liable.

U Central R. R. Co. vs. Reedy, 17 111, 580.

Tested by these principles, it requires no argument to show
that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains. '

Does the proof show that he is entitled to recover under the
‘Statute, even if the action had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which are neces-
sary to be averred in the declaration, if the suit were originally
brought in the Circuit Court.

And those averments are,
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Tirst, That the Road has been opened and used six months.

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,

city or village.
Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There is no pretence thaé it was proven in this case that this
road had been opened six months at that time, prior to the in-

jury of the animal.
C R & Q B. R Co.vs. Carter, 20 IlL 390.
Ill. Central vs. Finnigan, 21 11l 646.
(Case decided at Mt. Vernon, not reported.
Scates’ Statutes, page 953, 954, Sec. 1.
The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.

A digest of the testimony on that subject is as follows :

George Willinson, plaintiff s witness, says the cattle guard is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half street in the town; think the east cattle guard
avas east of the line of Tiskilwa, but don't know certainly. The
cattle guard at the place where the mare was hurt was the east
one ; can'tsay whether it is in the fown or not.

Cross examined : The crossing is in the incorporated limits of
the town of Tiskilwa; the street is 40 feet wide. I suppose it
is in the corporation. I think the line of the corporation is in
the centre of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, east of the road which
crosses the Railroad, is on the line of the street and town.
Think the street is all in the town; could not say whether the
cattle gtard was part east and part west of the fence ; never took
notice.

Ralph Jones, plaintiff’s witness ; cars struck the mare on the
east cattle guard.

Cross examined: My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the cast line of the street.

Dandel MecCarthy, plaintiff’s witness: There was a hole

ploughed up in the ground wupon the crossing on the west side of
the east cattle guard near the end of the plank. I believe the
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mare was struck there ; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

John Vanzile, plaintiff 's witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground upon the crossing neax

the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT’S WITNESSES.

0. W. Beattie: 1 know the crossing spoken of; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
east side, and found the line. I saw the mare that morning
about six o’clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. I saw the ground there torn up.

Joln Cushman : Saw the mare in the morning ; saw the place
in the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle

guard.

John McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to ecarry wagon wheels over
the Railroad track. We all came to the conclusion that the:
mare was struck there.

The burden of proof was upon the plaintiff, to prove that the
mare was not upon the crossing. This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. It is in direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It scems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a refusal to grant a new trial and an exception there-
to, will present to this Court the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
granted a new trial was because he had wrongly instructed the
jury, and the verdict in pursuance of such instruction ought not
to e allowed to stand ; besides, the evidence upon which thein-
struction is based was objected to at the time it was introduced,
and an exception was properly taken at the time. John Bagges,
one of the plaintiff’s witnesses, testified: I saw the train of cars
that morning ; they blew the whistle at the whistling.post; it is
half a mile from the crossing. The plaintiff then asked him this
question, State whether they rung any bell or sounded any
whistle on the train after leaving the whistling post, until they

" reached and crossed the crossing. To this question, there was

an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
to ring the bell is not such gross negligence as would entitle the
plaintiff to recover, and they have failed to make out their case
upon that ground. If the horse was on the inside of the Rail-
road enclosure, owing to a defect in the cattle guard, this evi-
dence must be irrelevant; no obligation to ring the bell except
at the crossings.

The Gth instruction asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on to the Railroad track, he
was guilty of negligence in allowing it to run at large near that
place.

The fact that the cattle guard was out of repair might have
been known to plaintiff before it became known to defendant.
Could he, without giving notice to the defendant of the fact, al-
low his horse to run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of
large amounts of property, and still recover the full value of his
horse if injured ?

We insist, therefore,

1st. That this suit is not brought upon the Statute at all.




6

9d. Ifit was, they have not by proof brought themselves with-
in the Statute in any one particular. A declaration containing
a1l the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that
this road was obliged to fence their road at that tvme and place.

3d. There is no proof tending to show such gross carelessness
in the running of the cars as would entitle the plaintiff to re-
cover.

These points are independent of the instructions.

\ B. C. COOK, for Appellant.
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cattle guards ; see the entry on the Justice’s docket, in which
the suit is called trespass on personal property; see also the
transcript which says, ‘Parties appear by counsel; plaintiff
claims damages of defendants for an injury done to plaintiff’s
mare by the said defendants in the running of the cars on the
said Railroad.” On the trial in the Circuit Court, before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done to
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
ted his claim. This Court has repeatedly decided that a party
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Vaughn vs. Thompson, 15 111, 39.
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Although the Court will not reverse a judgment because the
Justice has made a technical error in naming the suit, still a

party will not be permitted to commence an action on the case

to recover damages for negligence, try that action before the
Justice, get judgment for damages in that action,’ and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This suit not having been brought upon the Statute, this case is
precisely within the reason of the case of the Zkrre Haute, A. &
St. Louis R. R. Co. vs. Augustus, 21 T11. 186.

We submit that there is no proof entitling the plaintiff to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? “Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-

cumstances exhibiting gross negligence.”
Great Western R. R. Co. vs, Thompson, 17 111. 131.

A Railroad Company has a right to run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal.
Central R. R. Co. vs. Rockafellow, 17 111, 541,

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evine-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was
killed, will not render a Company liable.

Il Central R. R. Co. vs. Reedy, 17 11, 580.

Tested by these principles, it requires no argument to show
that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains.

Does the proof show that he is entitled to recover under the
Statute, even if the action had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which are neces-
sary to be averred in the declaration, if the suit were originally
brought in the Circuit Court.

And those averments are,
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mare was struck there; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

John Vanzile, plaintiff’s witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground wpon the crossing near
the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT'S WITNESSES.

O. W. Beattie: I know the crossing spoken of; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
east side, and found the line. I saw the mare that morning
about six o'clock, west of the west cattle gnard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. I saw the ground there torn up.

John Cushman : Saw the mare in the morning ; saw the place
in the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle
guard.

John McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to carry wagon wheels over
the Railroad track. We all came to the conclusion that the
mare was struck there.

The burden of proof was upon the plaintiff, to prove that the.®
mare was not upon the crossing. This he utterly failed to do,
and. the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. It isin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It scems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a refusal to grant a new trial and an exception there-
to, will present to this Court the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
oranted a new trial was because he had wrongly instructed the
jury, and the verdict in pursuance of such instruction ought not
1o be allowed to stand ; besides, the evidence upon which the in-
struction is based was objected to at the time it was introduced,
and an exception was properly taken at the time. Jokn Bagges,
one of the plaintiff’s witnesses, testified: I saw the train of cars
that morning ; they blew the whistle at the whistling post; it is
half a mile from the crossing. The plaintiff then asked him this
question, State whether they rung any bell or sounded any
whistle on the train after leaving the whistling post, until they
reached and crossed the crossing. To this question, there was
an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
to ring the bell is not such gross negligence as would entitle the
plaintiff to recover, and they have failed to make out their case
upon that ground. If the horse was on the inside of the Rail-
road enclosure, owing to a defect in the cattle guard, this evi-

dence must be irrelevant ; no obligation to ring the bell except
at the crossings.

The 6th instruetion asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on to the Railroad track, he
was guilty of negligence in allowing it to run at large near that
place.

The fact that the cattle guard was out of repair might have
been known to plaintiff before it became known to defendant.
Could he, without giving notice to the defendant of the fact, al-
low his horse to run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of

large amounts of property, and still recover the full value of his
horse if injured ?

We insist, therefore,

1st. That this suit is not brought upon the Statute at all.
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9d. Ifit was, they have not by proof brought themselves with-
in the Statute in any one particular. A declaration containing
all the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that
this road was obliged to fence their road at that téme and place.

3d. There is no proof tending to show such gross carelessness
in the running of the cars as would entitle the plaintiff to re-
cover.

These points are independent of the instructions.
' B. C. COOK, for Appellant.
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Although the Court will not reverse a judgment becatse the
Justice has made a technical error in naming the suit, still a
party will not be permitted to commence an action on the case
to recover damages for negligence, iry that action before the
Justice, get judgment for damages in that action, and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This suit not having been brought upon the Statute, this case is
precisely within the reason of the case of the Zerre Haute, A. &
St. Louts R. R. Co. vs. Augustus, 21 I11. 186.

We submit that there is 7o proof entitling the plaintiff to re-
cover against the defendant, either for negligence in runnirg the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? ‘“Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-
cumstances exhibiting gross negligence.”

Great Western R. R. Co. vs. Thompson, 17 111. 131.

A Railroad Company has a right o run its cars upon its track
without obstruction, and‘an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal.
Central R. R. Co. vs. Rockafellow, 17 Ill. 541.

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evine-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligenee. The mere fact that an animal was
killed, will not render a Company liable.

Il Central R. R. Co. vs. Reedy, 17 I1IL 580.

Tested by these principles, it requires no argument to show
that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains.

Does the proof show that he is entitled to recover under the
Statute, even if the action had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same fucts' which :u‘c'a I.lcces-
sary to be averred in the declaration, if the suit were originally
prought in the Circuit Couirt.

And those averments are,
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First, That the Road has been opened and used six months.

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,
city or village.

Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There 1s no pretence that it was proven in this case that this
road had been opened six months at that time, prior to the in-
jury of the animal. :

C. R & Q. B. R. Co. vs. Carter, 20 111. 390.
Il Central vs. Finnigan, 21 I11. 646.

Case decided at Mt. Vernon, not reported.
Scates’ Statutes, page 953, 954, Sec. 1.

The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.

A digest of the testimony on that subject is as follows :

George Wilkinson, plaintiff s witness, says the cattle guard is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half street in the town; think the east cattle guard
was east of the line of Tiskilwa, but don’t know certainly. The
cattle guard at the place where the mare was hurt was the east
one; can’t say whether it is in the town or not.

Cross examined : The crossing is in the incorporated limits of
the town of Tiskilwa ; the street is 40 feet wide. I suppose it
is in the corporation. I think the line of the corporation is in
the centre of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, east of the road which
crosses the Railroad, is on the line of the street and town.
Think the street is all in the town ; could not say whether the
cattle guard was part east and part west of the fence ; never took
notice. '

Ralph Jores, plaintiff’s witness ; cars struck the mare on the
east cattle guard.

Cross examined : My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the east line of the street.

Daniel McCarthy, plaintiff’s ‘witness: There was a hole
ploughed up in the ground wupon the crossing on the west side of
the cast cattle gnard near the end of the plank. I believe the
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mare was struck there; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

Jolm Vanzile, plaintiff's witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground upon the crossing near
the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT’S WITNESSES.

O. W. Beattie: I know the crossing spoken of ; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
east side, and found the line. I saw the mare that morning
about six o’clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. I saw the ground there torn up.

John Cushman : Saw the mare in the morning ; saw the place
in the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle

guard.

John McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to carry wagon wheels over
the Railroad track. We all came to the conclusion that the
mare was struck there.

The burden of proof was upon the plaintiff, to prove that the
mare was not upon the crossing. This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. It isin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken.to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It seems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a refusal to grant a new trial and an e\ceptlon there-
to, will present to this Coult the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
granted a new trial was because he had wrongly instructed the
jury, and the verdict in pursuance of such instruction ought not
to be allowed to stand ; besides, the evidence upon which the in-
struction is based was objected to at the time it was introduced,

and an exception was properly taken at the time. John Bagges,

one of the plaintiff’s witnesses, testified: I saw the train of cars

that morning ; they blew the whistle at the whistling post; it is

half a mile from the crossing. The plaintiff then asked him this

question, State whether they rung any bell or sounded any

whistle on the train after leaving the whistling post, until they

reached and crossed the crossing. To this question, there was

an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
to ring the bell is not such gross negligence as would entitle the
plaintiff to recover, and they have failed to make out their case
upon that ground. If the horse was on the inside of the Rail-
road euclosure, owing to a defect in the cattle guard, this evi-
dence must be irrelevant ; no obligation to ring the bell except
at the crossings.

The 6th instruetion asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on to the Ralh oad track, he
was guilty of negligence in allowing it to run at large near that
place.

The fact that the cattle guard was out of repair might have
been known to plaintiff before it became known to defendant.
Could he, without giving notice to the defendant of the fact, al-
low his horse to run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of
large amounts of property, and still recover the full value of his
horse if injured ?

We insist, therefore,

Ist. That this suit is not brought upon the Statute at all.
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9d. Ifit was, they have not by proof brought themselves with-

in the Statute in any one particular. A declaration containing
all the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that

this Toad was obliged to fence their road at that tme and place.

3d. There is no proof tending to show such gross carelessness

in the running of the cars as would entitle the plaintiff’ to re-
cover.

These points are independent of the instructions.

B. C. COOK, for Appellant.
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188. vs. Appeal from Bureau.
MATTHEW M. REED.

ARGUMENT FOR APPELLANT.

Tye first instruction asked for the defendant should have been
given:

First, because the suit was brought against the defendants ex-
pressly for damages done by defendant in the running of the
cars and not for negligence in not having sufficient fences and
cattle guards ; see the entry on the Justice's docket, in which
the suit is called trespass on personal property; see also the
transcript which says, “Parties appear by counsel; plaintift
claims damages of defendants for an injury done to plaintiff's
mare by the said defendants in the running of the cars on the
said Railroad.” On the trial in the Circuit Court,-before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done to
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
ted his claim. This Court has repeatedly decided that a party
shall be bound by the cause of action which is stated and relied

upon by him before the Justice.
Morton vs. McClure, 22 111. 25T.

If the pleintiff had been seeking to recover the statutory pen-
 alty on account of the neglect of defendants below to fence their
road, build cattle guards, &c., an action of debt and not tres-

pass would have been the proper remedy.

1st Chitty's Pleadings, 112.
Vaughn vs. Thompson, 15 T11. 39.
Strange vs. Powell, 15 Ala. 452

2 Foster, 234.

Adams vs. Woods, 3 Cranch, 341,
Israel vs. Jacksonville, 1 Scam. 291.
Cushing vs. Dill, 2 Scam. 461.

7 Porter, 284,
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Although the Court will not reverse a judgment because the
Justice has made a technical error in naming the suit, still a
party will not be permitted to commence an action on the case
to recover damages for negligence, try that action before the
Justice, get judgmeént for damages in that action, and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This suit not having been brought upon the Statute, this case is
precisely within the reason of the case of the Terre Haute, A. &
St. Louis R. R. Co. vs. Augustus, 21 Ill. 186.

We submit that there is no proof entitling the plaintiff to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? “Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done; or under cir-

cumstances exhibiting gross negligence.”
Greal Western B. B. Co. vs. Thompson, 1T 111 131.

A Railroad Company has a right to run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal. N5
Central B. R. Co. vs. Rockafellow, 17 Ill. 541

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evine-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was
killed, will not render a Company liable.

Tl Central R. R.Co, vs. Reedy, 17 111 580.

Tested by these principles, it requires no argument to show
that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains.

Does the proof show that he is entitled to recover under the
Statute, even if the action had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which ate neces-
sary to be averred in the declaration, if the suit were originally
brought in the Circuit Court.

And those averments are;
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First, That the Road has been opened and used six months.

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,
city or village.

Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There is no pretence that it was- proven in this case that this
road had been opened six months at that time, prior to the in-

jury of the animal.
C R. & Q. B. R. Co. vs. Carter, 20 IlL 390.
Il Central vs. Finnigan, 21 I11. 646.
(ase decided at Mt. Vernon, not reported.
Scates' Statutes, page 953, 954, Sec. 1.
The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.

A digest of the testimony on that subject is as follows :

George Wilkinson, plaintiff s witness, says the cattle guard 1is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half street in the town; think the east cattle guard
was east of the line of Tiskilwa, but don’t know certainly. The
cattle guard at the place where the mare was hurt was the east
one; can’t say whether it is in the town or not.

Cross examined : The crossing is in the incorporated limits of
the town of Tiskilwa; the street is 40 feet wide. I suppose it
is in the corporation. I think the line of the corporation is in
the centre of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, east of the road which
crosses the Railroad, is on the line of the street and town.
Think the street isall in the town ; could not say whether the
cattle guard was part east and part west of the fence ; never took
notice.

Ralph Jones, plaintiff’s witness ; cars struck the mare on the
cast cattle guard.

Cross examined : My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the cast line of the strect. :

Dangel McCarthy, plaintiff’s witness: There was a hole
ploughed up in the ground upon the crossing on the west side of
the cast cattle gnard near the end of the plank. T believe the
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mare was struck there ; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

John Vanzile, plaintiff's witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground wupon the crossing near
the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT’'S WITNESSES.

0. W. Beattie: I know the crossing spoken of ; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
cast side, and found the line. I saw the mare that morning
about six o’clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. I saw the ground there torn up.

John Cushman : Saw the mare in the morning ; saw the place
in the road wherée we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle
guard.

Jolhn McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to carry wagon wheels over
the Railroad track. We all came to the conclusion that the
mare was struck there.

The burden of proof was upon the plaintiff, to prove that the
mare was not upon the crossing. This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. Itisin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It seems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a refusal to grant a new trial and an exception there-
to, will present to this Court the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
granted a new trial was because he had wrongly instructed the
jury, and the verdict in pursuance of such instruction ought not
to be allowed to stand ; besides, the evidence upon which the in-
struction is based was objected to at the time it was introduced,
and an exception was properly taken at the time. Jokn Bagges,
one .of the plaintiff’s witnesses, testified: I saw the train of cars
that morning ; they blew the whistle at the whistling post ; it is
half a mile from the crossing. The plaintiff then asked him this
question, State whether they rung any bell or sounded any
whistle on the train after leaving the whistling post, until they
reached and crossed the crossing. To this question, there was
an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
to ring the bell is not such gross negligence as would entitle the
plaintiff to recover, and they have failed to make out their case
upon that ground. If the horse was on the inside of the Rail-
road enclosure, owing to a defect in the cattle guard, this evi-
dence must be irrelevant; no obligation to ring the bell except
at the crossings.

The 6th instruetion asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on fo the Railroad track, he
was guilty of negligence in allowing it to run at large near that
place.

The fact that the cattle guard was out of repair might have
been known to plaintiff before it became known,to defendant.
Could he, without giving notice to the defendant of the fact, al-
low his horse to run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of

large amounts of property, and still recover the full value of his
horse if injured ?

We insist, therefore,

Ist. That this suit is not brought upon the Statute at all.
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2d. Ifit was, they have not by proof brought themselves with-

in the Statute in any one particular. A declaration containing

all the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that
this road was obliged to fence their road at that ¢ime and place.

3d. There is no proof tending to show such gross carelessness

in the running of the cars as would entitle the plaintiff to re-
cover.

These points are independent of the instructions.

B. C. COOK, for Appellant.
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THE CHICAGO & R. I. R. R. CO.
188.

V8. Appeal from Bureau.
MATTHEW M. REED.

ARGUMENT FOR APPELLANT.

TaE first instruction asked for the defendant should have been
given.

First, because the suit was brought against the defendants ex-
pressly for damages done by defendant in the running of the
cars and not for negligence in not having sufficient fences and
cattle guards ; see the entry on the Justice's docket, in which .
the suit is called trespass on personal property; see also the
transcript which says, “Parties appear by counsel; plaintift
claims damages of defendants for an injury done to plaintiff's
mare by the said defendants in the running of the cars on the
-said Railroad.” On the trial in the Circuit Court, before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done to
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
ted his claim. This Court has repeatedly decided that a party
shall be bound by the cause of action which is stated and relied
upon by him before the Justice. :

Morton vs. MecClure, 22 111. 257.

If the plaintiff had been seeking to recover the statutory pen-
alty on account of the neglect of defendants below to fence their
road, build cattle guards, &c., an action of debt and not tres-

pass would have been the proper remedy.

1st Chitty's Pleadings, 112
Vaughn vs. Thompson, 15 Ill. 39.
Strange vs. Powell, 15 Ala. 452

2 Foster, 234.

Adams vs. Woods, 3 Cranch, 341.
Israel vs. Jacksonville, 1 Scam. 291.
Cushing vs. Dill, 2 Scam. 461.

7 Porter, 284.
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Although the Court will not reverse a judgment because the
Justice has made a technical error in naming the suit, still a
party will not be permitted to commence an action on the case
to recover damages for negligence, try that action before the
Justice, get judgment for damages in that action, and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
nte. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This suit not having been brought upon the Statute, this case is
precisely within the reason of the case of the Zerre Haute, A. &
St. Louis R. R. Co. vs. Augustus, 21 I11. 186.

We submit that there is no proof entitling the blaintiﬂ' to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? ‘“Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-

cumstances exhibiting gross negligence.”
Great Western R. R. Co. vs. Thompson, 17 111. 131.

A Railroad Company has a right to run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal.
Ceniral R. R. Co. vs. Rockafellow, 17 Ill. 541.

Animals wandering upon a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evinc-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was

killed, will not render a Company liable.
Ill. Central R. R. Co. vs. Reedy, 17 111, 580.

Tested by these principles, it requires no argument to show

that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains. :

Does the proof show that he is entitled to recover under the
Statute, even if the action had been brought upon the Statute ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which are neces-
sary to be averred in the declaration, if the suit were originally
brought in the Circuit Court.

And those averments are,
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First, That the Road has been opened and used six months.

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,
city or village.

Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There is no pretence that it was proven in this case that this
road had been opened six months at that time, prior to the in-

jury of the animal.

C. R. & Q. B. R. Co. vs. Carter, 20 I11. 390.
IIL Central vs. Finnigan, 21 Il11. 646.

Case decided at Mt. Vernon, not reported.
Scates’ Statutes, page 953, 954, Sec. 1.

The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.
A digest of the testimony on that subject is as follows:

George Wilkinson, plaintiff’s witness, says the cattle guard is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half street in the town; think the east cattle guard
was east of the line of Tiskilwa, but don’t know certainly. The
cattle guard at the place where the mare was hurt was the east
one ; can’t say whether it is in the town or not.

Cross examined : The crossing is in the incorporated limits of
the town of Tiskilwa; the street is 40 feet wide. I suppose it
is in the corporation. I think the line of the corporation is in
the centre of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, east of the road which
crosses the Railroad, is on the line of the street and town.
Think the street is all in the town; could not say whether the
cattle guard was part east and part west of the fence ; never took
notice.

Ralph Jonres, plaintiff’s witness ; cars struck the mare on the
cast cattle guard.

Cross examined : My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the east line of the street.

Daniel MeCarthy, plaintiff’s witness: There was a hole
ploughed up in the ground upon the crossing on the west side of
the cast cattle gnard near the end of the plank. I believe the
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mare was struck there ; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

John Vanzile, plaintiff s witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of a hole in the ground wupon the crossing near
the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT'S WITNESSES.

0. W. Beattie: 1 know the crossing spoken of ; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
east side, and found the line. I saw the mare that morning
about six o'clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. I saw the ground there torn up.

Jolhm Cusliman : Saw the mare in the morning ; saw the place
in the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle
guard.

Jolhn McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to carry wagon wheels over
the Railroad track. We all came to the conclusion that the
mare was struck there.

The burden of proof was upon the plaintiff, to prove that the
mare was not upon the crossing. This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. It isin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It scems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a vefusal to grant a new trial and an exception there-
to, will present to this Court the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
granted a new trial was because he had wrongly instructed the
jury, and the verdict in pursuance of such instruction ought not
to be allowed to stand : besides, the evidence upon which the in-
struction is based was objected to at the time it was introduced,
and an exception was properly taken at the time. John Bagges,
one of the plaintiff’s witnesses, testified: I saw the train of cars
that morning ; they blew the whistle at the whistling post; 1t is
half a mile from the crossing. The plaintiff then asked him this
question, State whether they rung any bell or sounded any
whistle on the train after leaving the whistling post, until they
reached and crossed the crossing. To this question, there was
an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
to ring the bell is not such gross negligence as would entitle the
plaintiff to recover, and they have failed to make out their case
upon that ground. If the horse was on the inside of the Rail-
road enclosure, owing to a defect in the cattle guard, this evi-
dence must be irrelevant ; no obligation to ring the bell except
at the crossings.

The 6th instzruetion asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on to the Railroad track, he
was guilty of negligence in allowing it to run at large near that
place.

The fact that the cattle guard was out of repair might have
been known to plaintiff before it became known to defendant.
Could he, without giving notice to the defendant of the fact, al-
low his horse to run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of
large amounts of property, and still recover the full value of his
horse if injured ?

We insist, therefore,

1st. That this suit is not brought upon the Statute at all.
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9d. Ifit was, they have not by proof brought themselves with-
in the Statute in any one particular. A declaration containing
all the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that

this Toad was obliged to fence their road at that time and place.

3d. There is no proof tending to show such gross carelessness
in the running of the cars as would entitle the plaintiff to re-
cover.

These points are independent of the instructions.
B. C. COOK, for Appellant.
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2d. Ifit was, they have not by proof brought themselves with-
in the Statute in any one particular. A declaration containing
all the averments about which there is any proof, in this case,

would be bad because the Court could not know from it that
this road was obliged to fence their road at that time and place.

3d. There is'no proof tending to show such gross carelessness

in the running of the cars as would entitle the plaintiff to re-
Ccover.

These points are independent of the instructions.
B. C. COOK, for Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

~ THE CHICAGO & R. I: R. R. CO.
188.

V8. Appeal from Bureau.
MATTHEW M. REED: :

ARGUMENT FOR APPELLANT.

THE first instruction asked for the defendaqt should have been
given:

First, because the suit was brought against the defendants ex-
pressly for damages done by defendant in the running of the
cars and not for negligence in not having sufficient fences and
cattle guards; see the entry on the Justice’s docket, in which
the suit is called trespass on personal property; see also the
transcript which says, “Parties appear by counsel; plaintiff
claims damages of defendants for an injury done to plaintiff’s
mire by the said defendants in the running of the cars on the
said Railroad.” On the trial in the Circuit Court, before the
evidence was heard, plaintiff’s counsel stated to the jury that
the suit was brought to recover damages for an injury done to
plaintiff’s mare by the Railroad cars of defendants.

If this suit was not a suit to recover damages for injury done
by the running of the cars solely, it is impossible that such a
suit can be instituted. In each Court, the plaintiff has so sta-
ted his elaim: This Court has repeatedly decided that a party
shall be bound by the cause of action which is stated and relied

upon by him before the Justice. :
pon by him before the Just
. Morton vs. McClure, 22 111. 257.

If the plaintiff had been seeking to recover the statutory pen-
alty on account of the neglect of defendants below to fence their
road, build cattle guards; &c., an action of debt and not tres-

pass would have beeu the proper remedy.

1st Chitty's Pleadings, 112.
Vaughn ¥s. Thompson, 15 111, 39.
Strange ¥5. Powell, 15 Ala. 452

2 Foster, 234.

Adams vs. Woods, 3 Cranch, 341,
Israel vs. Jacksonville, 1 Scam. 291.
Cushing vs. Dill, 2 Scam. 461.

7 Porter, 284.
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Although the Court will hot reverse a judgment because the
Justice has made a technieal error in naming the suit, still a
party will not be permitted te commenee an action on the case
to recover damages for negligence, try that action before the
Justice, get judgment for damages in that action; and on the
trial in the Circuit Court failing to support the first cause of ac-
tion, change it entirely and recover a penalty given by the Stat-
ute. The testimony in relation to the cattle guards ought to
have been excluded from the jury on motion of the defendant.
This stit not having been brought upen the Statute, this case is
precisely within the reason of the case of the Zerre Haute, A. &
St. Louts R. R. Co. vs. Augustus, 21 111 186.

We submit that there is no proof entitling the plaintiff to re-
cover against the defendant, either for negligence in running the
cars, or on account of an insufficient fence or cattle guards.

First, is there proof authorizing the plaintiff to recover inde-
pendent of the Statute? What must be proved to authorize such
recovery ? “Railroad companies are not liable for injuries to
cattle, unless they be wilfully or maliciously done, or under cir-

cumstances exhibiting gross negligence.”
Great Western R. R. Co. %is. Thompson; 17 111 131.

A Railroad Company has o right to run its cars upon its track
without obstruction, and an animal has no right upon the track
without consent of the Company, and if suffered to stray there,

it is at the risk of the owner of the animal.
Central R. R. Co. vs. Rockafellow, 17 Tl1: 54}

Animals wdndering upoti a track of an uninclosed Railroad are
strictly trespassers, and the Company is not liable for their de-
struction unless its servants are guilty of wilful negligence evinc-
ing reckless misconduct. The burden of proof is upon the
plaintiff to show negligence. The mere fact that an animal was

killed, will not render a Company liable.
Il Central R. R. Co. vs. Reedy; 17 IlL 580.

Tested by these principles, it requires no argument to show

that the plaintiff ought not to recover upon this proof, for any
damages for negligence in running the trains.

Does the proof show that he is entitled to recover under the
Statute, even if the action had been brought upon the Statate ?

If the suit had been brought upon the Statute, to enable the
party to recover, he must prove the same facts which are neces-
sary to be averred in the declaration, if the suit were originally
brought in the Circuit Court.

And those averments are,
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First, That the Road has been opened and used six months,

Second, It must be shown that the place where the fence or
cattle guard was insufficient was not within the limits of a town,
city or village.

Third, That the fence or cattle guard was not in good repair.

Fourth, It should also appear that the animal was not killed
at a crossing of a public road, or in the limits of a town, city or
village.

There is no pretence that it was proven in this case that this
road had been opened six months at that time, prior to the in-

jury of the animal.
C R. & Q B. R. Co. vs. Carter, 20 IIL 390,
IUl. Central vs. Finnigan, 21 I11. 646.
Case decided at Mt. Vernon, not reported.
Scates’ Statutes, page 953, 954, Sec. 1.
The plaintiff failed to prove that the mare was not in the town
of Tiskilwa, and upon a public crossing when she was killed.

A digest of the testimony on that subject is as follows :

George Wilkinson, plaintiff s witness, says the cattle guard is
on or near the line of the town of Tiskilwa. The crossing is on
a street or half street in the town; think the east cattle guard
was east of the line of Tiskilwa, but don’t know certainly. The
cattle guard at the place where the mare was hurt was the east
one; can’t say whether it is in the town or not.

Cross examined : The crossing is in the incorporated limits of
the town of Tiskilwa; the street is 40 feet wide. I suppose it
is in the corporation. I think the line of tle corporation is in
the centre of the street, or at the east side of it. I suppose the
cattle guard is outside of the fields, east of the road which
crosses the Railroad, is on the line of the street and town.
Think the street is all in the town ; could not say whether the
cattle guard was part east and part west of the fence ; never took
notice.

Ralpl Jones, plaintiff’s witness ; cars struck the mare on the
cast cattle guard.

Cross examined : My impression is that the east line of the
corporation of the town of Tiskilwa is either in the centre of the
street or on the east line of the street. :

Daniel McCarthy, plaintiff’s witness: There was a hole
ploughed up in the ground wpon the crossing on the west side of
the east cattle guard near .the end of the plank. T believe the
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mare was struck there ; there was hair there; saw no sign of the
mare’s being struck at any other place. I went east of the cross-
ing on the track about 60 feet to make examination.

John Vanzile, plaintiff 's witness: When I first saw the mare
she was standing on track west of the west cattle guard, and
there was a kind of"a hole in the ground wpon the crossing near
the east end of the plank ; the ground was kind of ploughed up
at that place.

DEFENDANT’S WITNESSES. .

0. W. Beattie: 1 know the crossing spoken of ; it is a public
street in the village of Tiskilwa. I think the cattle guards are
in the street, the whole of them. I once owned the land on the
cast side, and found the line. I saw the mare that morning
about six o’clock, west of the west cattle guard, and north of
track, about 25 or 30 feet west of crossing. I think she was
struck on the crossing. 1 saw the ground there torn up.

John Cushmman : Saw the mare in the morning ; saw the place
in the road where we all thought she was struck; saw marks
of hair on the west cattle guard, but none on the east cattle
guard.

John McCarty : Our conclusion was that the mare was struck
on the crossing, near the east cattle guard. The fence angled to-
wards the crossing. I think the mare was struck on the east
end of the plank which is placed to carry wagon wheels over
the Railroad track. We all came to the conclusion that the
mare was struck there. -

The burden of proof was upon the plaintiff, to prove that the
mare -was not upon the crossing. This he utterly failed to do,
and the defendant did prove that the mare was struck on the
crossing.

The 5th instruction given for the plaintiff is clearly not the
law. It isin direct conflict with the cases above cited, and the
giving of this instruction was the only reason why a verdict was
found for the plaintiff. It is said that no exception was taken to
this instruction, nor to the third. As the Record appears here,
this is so. But the Record does show that the verdict which
was given in pursuance of that instruction was moved to be set
aside and a new trial granted, and to the refusal of the Court to
grant a new trial, an exception was properly taken.

It scems to me that when a verdict is manifestly the result of
improper instructions, and is really not sustained by the evi-
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dence, if the same was applied according to correct legal prin-
ciples, that a refusal to grant a new trial and an exception there-
to, will present to this Court the whole question appearing upon
the Record. The Court erred in refusing to set aside a verdict
which was manifestly given because the jury were wrongly ad-
vised as to the law, and which verdict was wholly unsupported
by the testimony. The reason why the Court should have
granted a new trial was beecause he had wrongly instructed the
jury, and the verdict in pursuance of such instruction ought not
to be allowed to stand ; besides, the evidence upon which the in-
struction is based was objected to at the time it was introduced,
and an exception was properly taken af the time. John Bagges,
one of the plaintiff’s witnesses, testified : I saw the train of cars
that morning ; they blew the whistle at the whistling post; it is
half a mile from the crossing. The plaintiff then asked him this
question, State whether they rung any Jell or sounded any
whistle on the train after leaving the whistling post, until they
reached and crossed the crossing. To this question, there was
an objection, and overruled and an exception. Rec. p. 16.

If the horse was on the crossing at the time, the simple neglect
to ring the bell is not such gross negligence as would entitle the
plaintiff to recover, and they have failed to make out their case

« upon that ground. If the horse was on the inside of the Rail-
road enclosure, owing to a defect in the cattle guard, this evi-
dence must be irrelevant ; no obligation to ring the bell except
at the crossings.

The 6th instruction asked by defendant should have been
given. If the plaintiff knew that the cattle guard was out of re-
pair, and that his horse could cross on to the Railroad track, he
was guilty of negligence in allowing it fo run at large near that
place.

The fact that the cattle guard was ont of repair might have
been known to plaintiff before it became known to defendant.
Could he, without giving notice to the defendant of the fact, al-
low his horse to run upon the track, endangering the lives of
those traveling upon the road, and risking the destruction of
large amounts of property, and still recover the full value of his
horse if injured ?

We insist, therefore,

1st. That this suit is ot brought upon the Statute at all.

A
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9d. Ifit was, they have not by proof brought themselves with-
in the Statute in any one particular. A declaration containing
all the averments about which there is any proof, in this case,
would be bad because the Court could not know from it that
this road was obliged to fence their road at that téme and place.

3d. There is'no proof tending to show such gross carelessness

in the running of the cars as would entitle the plaintiff to re-
cOver.

These points are independent of the instructions.
B. C. COOK, for Appellant.
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