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IN THE SUPREME.COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861..

OLOFF JOHNSON et al.

VS. % Appeal from Peoria..
JAMES F. BONHAM, ;

ARGUMENT FOR THE APPELLEE:

In this case the substantial facts are these: Onthe 11th day of November, A. D.
1851, James F. Bonham purchased of John Dement (who sold for John Dement,
Charles Dement and Amos C.. Stedman, partners  under the style of Dements &
Stedman) the tracts of land in controversy. Articles of agreement were executed
between John Dement and Bonhan setting forth the contract of purchase. A part
of the purchase money was paid down. The remainder was to be paid on the 16th
day of October, A. D. 1852, which remainder was $200. Upon which the land was
to be conveyed to Bonham. Time was made of the essence of the contract by the
agreement. The agreement contained this further stipulation: ¢“And in case of
failure of the said party of the second part to make either of the payments or per.
form any of the covenants on his part the party of the first part shall have the right
to declare this contraet forfeited and determined, and to reenter and take possession
of said premises and to have and retain all payments that shall have been made
upon said contract.”

It is sufficiently proved that on the 15th day of October, A. D. 1852 Bonham sent
word to Dements & Stedman that he could not be up at the day to pay the money-
That Stedman said that they never took advantage in such cases. That John
Dement & Stedman both said that they (Dements and Stedman) would not take
advantage of him (Bonham) for a few days. That they told the witness to tell
Bonham so.

On the 21st day of October, A. D. 1852 Dements & Stedman conveyed the land
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to Oloft' Johnson and Olsox, Trustees &e. On the same day DBonham’s “agent
arrived a5 Dixon where Dements & Stedman resided and offered to pay the money
due from Bonham on his contract, which was refused upon the groun:l that Dements
& Stedman had just conveyed the land to Johnson & Olson.

On the 30th day of October, 1852 Dements & Stedman gave Bonham the certifi-
cate set out in the bill, and sufficiently proved in the deposition of Stedinan stating
that Hadean (or Adean) agent of Johnson & Olson had represented to them that
Bonham did not intend to fulfill his contract and that it they (Dements & Stedman)
let Johnson & Co. have a deed of the land it would be all right ; and they (Dements
& Stedman) supposing it to be so deeded the land to them,—some five days after
Mr. Bonham’s contract expired. * On the same day Bonham sent money to fulfill his
contract.

Stedman testified that Hadean the agent of Johnson & Olson in their purchase
knew of the contract of Bonham before (as he thinks) and at the time of the
purchase by him as their agent.

Dements & Stedman sold to Johnson & Olson for about $10) more than they
were to have from Bonham.

Now we desire tosay that the very first view of this case shows that thece was
fraud perpatrated against Bonham. Befcre the debt was due he sent word to
Dement & Stedman that he could not pay the money at the day conveniently,
because his horses had strayed. They assure him that they never take advantage
in such cases: That they will not take advantage for a few days. He sends the
money to them in five days after it was due, and finds that they have sold the land
on that day to Johnson & Olson, who, through their agent, Hadean, had represented
to them that Bonham had abandoned the purchase: and they, while the echo of
their promise to Bonham not to take advantage of him for a few days had scarcely
died, sell the land to Johnson & Olson FOR AN ADVANCE OF ONE HUNDRED DOLLARS_
Whatever the court may decide, it is convinced that the natural equity and Justice i3
on the side of Ronham,

‘We contend that the word sent by Dements & Stedman to Bonham a:mounted in
equity to an extension of time for the performance on the part of Bonham, though
this was by parol, and the contract under seal.

Wadsworth vs. Thompson, 3 Gil. 423,
Fleming vs. Gilbert, 3 Johns. 528,
Thompson vs. Ketchum, 8 Johns, 190.

But we insist in this case that the contract was express in regard to the vendor’s
rights upon non-payment. Their rights are particularly specified. Where other
rights are expressed; none others can be implied. The right expressed is thac the
vendor upon non-payment may pioLARE the contract void. The contract then is
not void until so declared by the vendor. It remains in force until peEoLarep void
by the vendor.

This is an essential part of the contract. Now how must the vendor declare the
contract void? most clearly this declaration must be made to the vendee. The
vendee must have notice of the yendor’s election to hold the contract void. This is
a right secured to the vendor which he may or may not exercise, If he is silent in
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ragard to his election the contract continuzs. Tae ven-lrr dil not dezlare his election
in this case, but on the contrary informed the vendee throa ' the veadae’s ayent that
he would take no advantage of the delay. The contract then by the contract itself,
and the evidence, continued. Also, let it be rememberel that Jolnson & Olson
having notice of this contract through their purchasing agent, could have o
advantage against Bonham which Dements & Stedman did not have. If notice was
necessary to Bonham, they could not hold the land against him unless such notice
was given. Having knowledge of the contract they were bound to inquire whether
the notice of the declaration of Dements & Stedman had been given to Bonham.
Courts in equity do not always mNsistupon performance at the day.
2 Storys Eq. Juris. § 776-7.
Andrews et al, vs. Sullivan. 2 Gil. 334-6.
Here are the very stl'ongé:fst,i"easons to induce a court of ¢ uity to interpose and
releive against a forfeiture. The assent of Dements & Stedmand to the extension
of time—the falsehood of Johnson & Olson by their agent by which they obtained
their deed—the promptness with which Bonham proff:red the payment. There is
no reasonable doubt that this desd was obtained by fraud, and that the whole

> N

“transaction was an unrightcous transaction to cheat Bonham out of the land, and we

appeal to a court of conscience to determine whether this shall e sanctioned and
sustained.
Even after a forfeiture, a party by saing upon a contract waives the forfeiture and

reaffirms the contract.
Mason vs. Richards et al, 3 Gil. 29.

Here he extends the time without suit, and induces the vendee to believe that
there was no forfeiture ; and the second purchaseer knows that there is no forfeiture.
This is a forfeiture, claimed by Dements & Stedman. Forfeiturcs are not favored
in law. In cases between Landlord and Tenant, where the lease contemplates any
act to be done by the landlord, or his agency isin any way involved in the act which is
to work the forfeiture, he must manifest his intention to insist on the forfeiture at the
time.
Tate vs. Crowson, 6 Iredell. 65.
Jones vs. Reed, 15 N. H. 68
Stever vs. Lessee of Whitman, 6 Binn, 419.
McCormick vs. Connell, 6 S. & R. 161.
And such seems to be the doctrine Jaid down by Lord Mansfield in
Goodright vs. Davids, Cowper. 803.
In the case of Leases with a condition of forfeiture, and right of re-entry for
non-payment of rent some affirmative act must be done by the landlord, who would
insist on the forfeiture: As giving notice to quit, demanding payment, and insising
on the forfeiture. Here the reason is much stronger, for the contract only provides
that the vendor Ay pEcrArE it forfeited. It is not forfeitd until this declaration
is made: and the declaration must be made to the vendee.

Maxwing & MErrmMAN, for the Appellee.




IN THE SUPREME COURT, STATE OF ILLINOILS,
Third Grand Division, April Term, A. D. 1861,

OLOFF JOHNSON et al.
Vs, . + Appeal from Peoria.
JAMES F. BONHAM,
ARGUMENT FOR THE APPELLEE:

In this case the substantial facts are these: Onthe 11th day of November, A. D.
1851, James F. Bonham purchased of John Dement (who sold for John Dement,
Charles Dement and Amos C. Stedman, partners under the style of Dements &
Stedman) the tracts of land in controversy. Auticles of agreement were executed
between John Dement and Bonhan setting forth the contract of purchase. A part
of the purchase money was paid down. The remainder was to be paid on the 16th
day of October, A. D. 1852, which remainder was $200. Upon which the land was-
to be conveyed to Bonham. Time was made of the essence of the contract by the
agreement. The agreement contained this further stipulation: ¢ And in ease of
failure of the said party of the second part to make either of the payments or per.
form any of the covenants on his part the party of the first part shall have the right
to declare this contraet forfeited and determined, and to reenter and take possession
of said premises and to have and retain all payments that shall have been made
upon said contract.”

It is sufficiently proved that on the 15th day of October, A. D. 1852 Bonham sent
word to Dements & Stedman that he could not be up at the day to pay the money.
That Stedman said that they never took advantage in such cases. That John
D°1'l;:xr6kgf Dement & Stedman both said that they (Dements and Stedman) would not take

advantage of him (Bonham) for a few days. That they told the witness to tell
Bonham so.
On the 21st day of October, A.D. 1852 Dements & Stedman conveyed the land
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to Oloff Jolmson and Olscx, Trustees &e.  On the same day Bonham’s agent
arrived a$ Dixoa where Dements & Stedinan resided and offered to pay the money
due from Bonham on his contract, which was refused upon the groun:l that Dements.
& Stedman had just conveyed the land to Johnson & Olson.

On the 30th day of October, 1852 Dements & Stedman gave Bonham the certifi-
eate set out in the bill, and sufficiently proved in the deposition of Stedman stating
that ITadean (or Adean) agent of Johnson & Olson had represented to them that:
Bonham did not intend to fulfill his contract and that it they (Dements & Stedman)
Tet Johnson & Co. have a deed of the land it would beall right ; and they (Dements
& Stedman) supposing- it to be so deeded the land to them,—some five days after-
Mr. Bonham’s contract expired. "On the same day Bonham sent money to fulfill his
contract.

Stedman testified that Hadean the agent of Johnson & Olson in their purchase:
knew of the contract of Bonhawx before (as he thinks) and at the time of the:
purchase by him as their agent.

Dements & Stedman sold to Johnson & Olson for about $10% more than they
were to have from Bonham.

Now we desire tosay that the very first view of this case shows that thece was:
fraud perpotrated against Bonham. Befcre the debt was due he sent word to.
Dement & Stedman that he could not pay the money at the day conveniently,
because his horses had strayed. They assure himn that they never take advantage:
in such cases: That they will not take advantage for a few days. He sends the
money to them in five days after it was due, and finds that they have sold the land'
on that day to Johnson & Olson, who, through their agent, Hadean, had represented
to them that Bonham had abandoued the purchase: and they, while the echo of
their promise: to Bonham not to take advantage of him for a few days had scarcely
died, sell the land to Johnson & Olson FOR AN ADVANCE OF ONE IIUNDRED DOLLARS,
Whatever the court may decide, it is-convinced that the natural equity and Justice is.
on the side of Ronham.

‘We contend that the word sent by Dements & Stedman to Bonham amounted in
equity to an extension of time for the performance on the part of Bonham, though.
this was by parol, and the contract under seal. :

Wadsworth vs. Thompson, 3 Gil. 423,
Fleming vs. Gilbert, 3 Johns. 528,
Thompson vs. Ketchunr, 8 Johns., 190..

But we insist in this case-that the contract was express in regard to- the vendor’s:
rights upon non-payment. Their rights: are particularly specified. Where other
rights ave expressed, none others can be implied. The right expressed is thac the
vendor upon non-payment may DioLARE the contract void. The contract then is:
not void until so declared by the vendor. Itremains in force until pEoLArED void
by the vendor.

This is an essential part of the contract. Now how must the vendor declare the:
contract void? most clearly this declaration must be made to the vendee. The
wendee must have notice of the vendor’s election to hold the contract void. This is.
atight secured to the vendor which he may or may not exercise. If he is silent in.
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ragard to his election the contrast continuzs.  Tae ven Ioxdilnotdezlurs his clection
in this case, but on thz contrary informed thz vendee throa £y ths vendue’s ayent tht
le would take no advantage of the delay. The contract than by the contract itself;
and the evidenee, continued.  Also, let it Le rememberel that Johnson & Olson
having notice of this contract throngh their purchasing agent, could have o
advantage against Bonham which Dements & Stedman did not have. It notice was
necessary to Bonham, they could not hold the land against him unless such notice
was given. Having knowledge of the contract they were bound to inquire whether

the notice of the declaration of Dements & Stedman had been given to Bonham.

Courts in equity do not always INsisTapon performance at the day.
9 Storys Eq. Juris. § 776-T.
Andrews et al, vs. Sullivan. 2 Gil. 3346.

Here are the very strongest reasons to induce a court of ¢ quity to interpose and
releive against a forfeiture. The assent of Dements & Stedmand to the extension
of time—the falsehood of Johnson & Olson by their agent by which they obtained
their deed—the promptness with which Bonham proft.red the payment. There is
o reasonable doubt that this deed was obtained by fraud, and that the whole
transaction was an unrighteous transaction to cheat Bonham out of the land, and we
appeal to a court of conscience to determine whether this shall be sanctioned and

sustained.
Even after a forfeiture, a party by suing upon a contract waives the forfeiture and

reaffirms the contract.
S ‘Mason vs. Richards ct al, 3 Gil. 29.

Here Le extends the time without suit, and induces the vendee to believe that
there was no forfeiture ; and the second purchaseer knows that there is no forfeiture.
This is a forfeiture, claimed by Dements & Stedman. Forfeiturcs are not favored
inlaw. In cases between Landlord and Tenant, where the lease contemplates any
act to be done by the landlord, or his agency isin any way involved in the act which is
to work the forfeiture, he must manifest his intention to insist on the forfeiture at the
time.
Tate vs. Crowson, 6 Iredell. 65.
Jones vs. Reed, 15 N. H. 68
Stever vs. Lessee of Whitman, 6 Binn. 419.
McCormick vs. Connell, 6 S. & R. 161.
And such seems to be the doctrine laid down by Lord Mansfield in
Goodright vs. Davids, Cowper. 803.
In the case of Leases with a condition of forfeiture, and right of re-entry for
non-payment of rent some affirmative act must Dbe done by the landlord, who would
insist on the forfeiture: As giving notice to quit, demanding payment, and insising
on the forfeiture. Here the reason is much stronger, for the contract only provides
that the vendor 3AY PECLARE it forfeited. It is not forfeitd until this declaration
is made: and the declaration must be made to the vendee.

MaxniNg & MERRmMAN, for the Appellee.
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

OLOFF JOHNSON et al.

VS, | Appeal from Peoria.
JAMES F. BONHAM,

ARGUMENT FOR THE APPELLEE:

In this case the substantial facts are these: Onthe 11th day of November, A. D-
1851, James F. Bonham purchased of John Dement (who sold for John Dement,
Charles Dement and Amos C. Stedman, partners under the style of Dements &
Stedman) the tracts of land in controversy. Aurticles of agreement were executed
between John Dement and Bonhan setting forth the contract of purchase. A part
of the purchase money was paid down. The remainder was to be paid on the 16th
day of October, A. D. 1852, which remainder was $200. Upon which the land was
to be conveyed to Bonham. Time was made of the essence of the contract by the
agreement. The agreemert contained this further stipulation: ¢ And in case of
failure of the said party of the second part to make either of the payments or per.
form any of the covenants on his part the party of the first part shall have the right
to declare this contraet forfeited and determined, and to reenter and take possession
of said premises and to have and retain all payments that shall have been made
upon said contract.” »

It is sufficiently proved that on the 15th day of October, A. D. 1852 Bonham sent
word to Dements & Stedman that he could not be up at the day to pay the money-
That Stedman said that they never took advantage in such cases. That John
Dement & Stedman both said that they (Dements and Stedman) would not take
advantage of him (Bonham) for a few days. That they told the witness to tell
Bonham so.

On the 21st day of October, A.D. 1852 Dements & Stedman conveyed the land
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to Oloft’ Johnson and Olscx, Trustees &e.  On the same day Boaham’s agent
arrived at Dixon where Dements & Stedinan resided and ofered to pay the money
due from Bonham on his contract, which was refused upon the ground that Dements
& Stedman had just conveyed-the land to Johnson & Olson.

On the 30th day of October, 1852 Dements & Stedinan gave Bonham the certifi-
cate set out in the bill, and sufficiently proved in the deposition of Stedman stating
that Hadean (or Adean) agent of Johnson & Olson had represented to them that
Bonham did not intend to fulfill his contract and that it they (Dcments & Stedmnan)
let Johnson & Co. have a deed of the land it would be all right ; and they (Dement;s
& Stedman) supposing it to be so deeded the land to them,—some five days after
Mr. Bonham’s contract expired. On the same day Bonham sent money. to tulfill his
contract.

Stedinan testified that Hadean the agent of Johnson & Olson in their purchase
knew of the contract of Bonham before (as he thinks) and at the time of the
purchase by him as their agent.

Dements & Stedman sold to Johnson & ©lson for about $100 more than they
were to have from Bonham.

Now we desire tosay that the very first view of this case shows that thece was
frand  perpatrat:d against Bonham. Before the debt was due he sent word to -
Dement & Stedman that he could not pay the money at the day conveniently,
because his horses had strayed. They assure him that they never take advantage
in such cases: That they will not take advauntage for a few days. He sends the
money to them in five days after it was due, and finds that they have sold the land
on that day to Johnson & Olson, who, through their agent, Hadean, had represented
to them that Bonham had abandoned the purchase: and they, while the echo of
their promise to Bonham not to take advantage of him for a few days had scarcely
died, sell the land to Johnson & Olson FOR AN ADVANCE OF ONE ITUNDRED DOLLARS,
‘Whatever the court may decide, it is convinced that the natural equity and Justice is.
on the side of Ronham.

‘We contend that the word sent by Dements & Stedman to Bonham amounted in
equity to an extension of time for the performance on the part of Bonham, though
this was by parol, and the contract under seal.

Wadsworth vs. Thompson, 3 Gil. 423,
Fleming vs. Gilbert, 3 Johns. 528,
Thompson vs. Ketchum, 8 Johns., 190.

But we insist in this case that the contract was express in regard to the vendor’s
rights upon non-payment. Their rights are particularly specified. Where other
rights are expressed, none others can be implied. The right expressed is thac the
vendor upon non-payment may DroLARE the contract void. The contract then is
not void until so declared by the vendor. It remains in force until peoLarep void
by the vendor.

This is an essential part of the contract. Now how must the vendor declare the
contract void? most clearly this declaration must be made to the vendee. The
wendee must have notice of the vendor’s election to hold the contract void. This is
aright secured to. the vendor which he may or may not exercise. If he is silent in
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ragard to hiselection the contrast continuzs.  T.e ven D dilnos dezlure his clection
in this case, but on thz contrary informed the vendee throu s ths vendee’s ayant that
he would take no advantage of the delay. The contract then by the contract itself,
and the evidenee, continued. Also, let it be rememberel that Johnson & Olson
having notice of this contract through their purchasing agent, could have no
advantage against Bonham which Dements & Stedman did not have. It notice was
necessary to Bonham, they could not hold the land against him unless such notice
was given. Having knowledge of the contract they were bound to inquire whether
the notice of the declaration of Dements & Stedman had been given to Bonham.
Courts in equity do not always Ixsistapon performance at the day.
2 Storys Eq. Juris. § 776-7.
Andrews et al, vs. Sullivan. 2 Gil. 334-6.
Here are the very strongest reasons to induce a court of ¢ uity to interpase and
releive against a forfeiture. The assent of Dements & Stedmand to the extension
of time—the falsehood of Johnson & Olson by their agent by which they obtained
their deed—the promptness with which Bonham proft.red the payment. There is
1o reasonable doubt that this deed was obtiined by fraud, and that the whole
transaction was an unrighteous transaction to cheat Bonham out of the land, and we
appeal to a court of conscience to determine whether this shall e sanctioned and
sustained.
Even atter a forfeiture, a party by suing upon a contract waives the forfeitare and

reaflirms the contract. -
Mason vs. Richards ct al, 3 Gil. 29.

Here he extends the time without suit, and induces the vendee to believe that
there was no forfeiture; and the second purchascer knows that there is no forfeiture.
This is a forfeiture, claimed by Dements & Stedman. Forfeiturcs are not favored
in law. In cases between Landlord and Tenant, where the lease contemplates any
act to be done by the landlord, or his agency isin any way invol ved in the act which is
to work the forfeiture, he must manifest his intention to insist on the forfeiture at the

time.
Tate vs. Crowson, 6 Iredell. 65.

Jones vs. Reed, 15 N. H. 68
Stever vs. Lessee of Whitman, 6 Binn, 419.
McCormick vs. Connell, 6 S. & R. 161.
And such seems to be the doctrine laid down by Lord Mansfield in
Goodright vs. Davids, Cowper. 803.
In the case of Leases with a condition of forfeiture, and right of re-enfry for
non-payment of rent some affirmative act must be done by the landlord, who would
insist on the forfeiture: As giving notice to quit, demanding payment, and insising
on the forfeiture. Here the reason is much stronger, for the contract only provides
that the vendor aAY PECLARE it forfeited. It is not forfeitd until this declaration
is made : and the declaration must be made to the vendee.
ManNivG & MERRIMAN, for the Appellee.




IN THE SUPREME COURT, STATE OF ILLINOIS,,
Third Grand Division, April Term, A. D. 1861.,

OLOFF JOHNSON et al..
VS,
JAMES F. BONHAM,

} Appeal from Peoria..

In this case the-substantial facts-are these:. Onthe 11th day of November, A. Dx
1851, James F. Bonham purchased of John Dement (who sold for John Dement,.
Charles Dement and Amos C.. Stedman, partners. under the style of Dements &
Stedman) the tracts.of land in controversy. Axticles of agreement were executed.
between John: Dement and Bonhan setting forth. the contract of purchase. A part:
of the purchase money was paid down. The remainder was to be paid on the 16th
day of October; A.D. 1852, which remainder was $200. Upon which the land was.
to be conveyed to Bonham. Time was made of the essence of the contract by the-
agreement.. The agreement contained this further stipulation: ‘“And in case of”
failure of the-said party of the-second part to. make-either of the payments or per..
form any of the covenants on his part the party of the first part shall have the right
to declare this contraet forfeited and determined, and to reenter and: take- possession
of said premises and to have and retain all payments that shall have been made

upon said. contract.”
gtedman's Lt i8 sufficiently proved that on the 15th day of October; A.. D: 1852 Bonham sent
Dop- 36 7. word to Dements & Stedman: that he could not be-up. at the day to. pay the money-
That Stedman saidi that they never took advantage in such cases. That John
m?rg:g? Dement & Stedman both: said that they (Dements and Stedman) would not take
advantage of him (Bonham) for a few days. That they told the witness to telk

Bonham so. :

Qn the 218t day of October, A.D. 1852 Dements & Stedman conveyed the land:
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to Oloftf Jolnson and Olsox, Trustees &e.  On the same day Bonham’s agent
arrived at Dixon where Dements & Stedman resided and offered to pay the money
due from Bonham on his contract, which was refused upon the ground that Dements
& Stedman had just conveyed the land to Johnson & Ol=on.

On the 30th day of October, 1852 Dements & Stedman gave Bonham the certifi-
cate set out in the bill, and sufficiently proved in the deposition of Stedman stating
that Hadean (or Adean) agent of Johnson & Olson had represented to them that
Bonham did not intend to fulfill his contract and that if they (Dements & Stedman)
let Johnson & Co. have a deed of the land it would be all right ; and they (Dements
& Stedman) supposing it to be so deeded the land to thein,—some five days after
Mr. Bonham’s contract expired. On the same day Bonham sent money to fulfill his
contract.

Stedman testified that Hadean the agent of Johnson & Olson in their purchase
knew of the contract of Bonham before (as he thinks) and at the time of.-the
purchase by him as their agent.

Dements & ‘Stedman sold to Johnson & Olson for about $100 more than they
were to have from Bonham.

Now we desire tosay that the very first view of this case shows that there was
frand perpetrated against Bonham. Before the debt was due he sent word to
Dement & Stedman that he could not pay the money at the day conveniently,
because his horses had strayed. They assure him that they never take advantage
_in such cases: That they will nottake advantage for a few days. He sends the
money to them in five days after it was due, and finds that they have sold the land
on that day to Johnson & Olson, who, through their agent, Hadean, had represented
to them that Bonham had abandoned the purchase: and they, while the echo of
their promise to Bonham not to take advantage of him for a few days had-scarcely
died, sell the land to Johnson & Olson FOR AN ADVANCE OF ONE HUNDRED DOLLARS,
Whatever the court may decide, it is convinced that the natural equity and Justice is

on the side of Ronham.

‘We contend that the word sent by Dements & Stedman to Bonham amounted in
equity to an extension of time for the performance on the part of Bonham, though

this was by parol, and the contract under seal.
‘Wadsworth vs. Thompson, 3 Gil. 423,

Fleming vs. Gilbert, 3 Johns. 528,
Thompson vs. Ketchum, 8 Johns. 190.

But we insist in this case that the contract was express in regard to the vendor’s
rights upon non-payment. Their rights are particularly specified. ‘Where other
rights are expressed, none others can be implied. The right expressed is that the
vendor upon non-payment may DEOLARE the contract void. The contract then is
not void until so declared by the vendor. It remains in force until pEonareD void
by the vendor.

This is an essential part of the contract. Now how must the vendor declare the
contract void? most clearly this declaration must be made to the vendee. The
vendee must have notice of the vendor’s election to hold the contract void. This is
a right secured to the vendor which he may or may not exercise. If he is silent in
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ragard to his clection the contract continues. The vendor did not dezlure his election
in this case, but on thz contrary informed the vendee throuzh the vendae's ay2at that
he would take no advantage of the delay. The contract then by the contract itself,
and the evidence, continued. Also, let it be remembered that Johnson & Olson
having notice of this contract through their purchasing agent, could have no
advantage against Bonham which Dements & Stedman did nothave. If notice was
necessary to Bonham, they could not hold the land against him unless such notice
was given. Having knowledge of the contract they were bound to inquire whether

the notice of the declaration of Dements & Stedman had been given to Bonham.

Courts in equity do not always mNsisTupon performance at the day.
2 Storys Eq. Juris. § 776-7.
Andrews et al, vs. Sullivan. 2 Gil. 334-6.

Here are the very strongest reasons to induce a court of ¢ juity to interpose and
releive against a forfeiture. The assent of Dements & Stedmand to the extension
of time—the falsehood of Johnson & Olson by their agent by which they obtained
their deed—the promptness with which Bonham proft.red the payment. There is

no reasonable doubt that this deed was obtained by fraud, and that the whole
transaction was an unrighteous transaction to chcat Bonham out of the land, and we
appeal to a court of conscience to determine whether this shall be sanctioned and
sustained.
Even aftter a forfeiture, a party by suing upon a contract waives the forfeiture and
reaffirms the contract.
' Mason vs. Richards et al, 3 Gil. 29.
Here he extends the time without suit, and induces the vendee to believe that
there was no forfeiture ; and the second purchaseer knows that there is no forfeiture.
This is a forfeiture, claimed by Dements & Stedman. Forfeiturcs are not favored
in law. In cases between Landlord and Tenant, where the lease contemplates any
act to be done by the landlord, or his agency isin any way involved in the act which is
to work the forfeiture, he must manifest his intention to insist on the forfeiture at the
time.
Tate vs. Crowson, 6 Iredell. 65.
Jones vs. Reed, 15 N. H. 68
Stever vs. Lessee of Whitman, 6 Binn, 419.
. McOormick vs. Connell, 6 S. & R. 161.
And such seems to be the doctrine laid down by Lord Mansfield in
Goodright vs. Davids, Cowper. 803.
In the case of Leases with a condition of forfeiture, and right of re-entry for
non-payment of rent some affirmative act must be done by the landlord, who would
insist on the forfeiture: As givingnotice to quit, demanding payment, and insising
on the forfeiture. Here the reason is much stronger, for the contract only provides
that the vendor Ay pECLARE it forfeited. It is not forfeitd until this declaration
is made: and the declaration must be made to the vendee.

Marnyine & MERRIMAN, for the Appellee.
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IN THE SUPREME COURT OF THE STATE .OF ILLINOIS.

Of the Ottawa April Term, 1861.

JAMES F. BONHAM, APPELLEE,
8.

JOHN DEMENT, CHARLES DEMENT, AMOS C. STEDMAN, LUCINA STEDMAN, OLOF JOHNSON,
JOHN OLESON, NILS. HADEAN, alius NELSON ADEAN, AND THE
“BISHOP HILL COLONY,” APPELLANTS.

/AN 23232 2 a0y 19S50 WAL 3212 (O)ASLIE /L

Abstract, Poinls and Rrief.

Bonham, the complainant, filed his bill against the defendants in the Henry
Circuit Court, stating that on and before the 11th November, 1851, the Dements
and Steadman were partners at Dixon, Lee county, Illinois, in the purchase and
sale of real estate; that on that day they owned the southwest fractional quarter
and the south half of the northwest fractional quarter of sec. 19, in township 14
north, 4 cast, in IHenry county. That on the same day he pnrchased of John

Dement, one of said firm, the land before deseribed, by contract in writing, as

follows?

¢ Articles of agreement, made this eleventh day of November, in the year of
our Lord one thousand eight hundred and fitty-one, between John Dement, of
Lee county, Illinois, ot the first part, and James I. Bonham, of Ienry county,
Illinois, of the second part, witnesseth, that if the said party of the second part
shall first make the payment and perform the covenants hereinatter mentioned on
his part to be made and performed, the said party of the first part hereby cove-
nants and agrees to convey and assure to the party of the second part, in fee sim-
ple, clear of all incumbrances whatever, by good and sufticient warrantee deed,
subject to any valid pre-emption right, the following lot, piece or parcel ot ground,
viz: the southwest fractional quarter and the south halt of the northwest fraction-
al quarter of section nineteen, in township fourteen north, range four east, con-
taining one hundred and fifty-three acres and fifty-eight hundredths, be the same
more or less. And the said party ot the seeond part hereby covenants and agrees
to pay the said party of the first part, without further delay than is herein speci-
fied, as the time of payment is hereby mutually agreed to form an essential part
of this contract, the sum of two hundred and twenty-five dollars, in manner fol-
lowing: twenty-five dollars cash in hand paid, and the remaining two hundred
dollars payable on or before the sixteenth (Ha_\' of October next in the promissory
note of said Bonham given this day, and to pay all taxes, assessment or imposi-
tions that may be legally levied or imposed on said lot; and in case of failure of
the said party of the second part to make cither of the payments or perform any
of the covenauts on his part, the party of the first part shall have the right to de-
clare this contract forfeited and determined, and to re-enter and take possession
of said premises; and to have and retain all payments that shall have been made
upon said contract.

It is mntunally agreed that all the covenants and agrecments herein contained
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shall extend to and be obligatory upon the heirs, executors, administrators and
assigns of the respective parties.
In witness whereof, the parties to these presents have hereunto set their hands
and seals the day and year first above written.
JOIIN DEMENT,
JAMES F. BONHAM.

That Bonham lived sixty-five miles from Dixon, and it was inconvenient for
him to pay the $200 on the precise day it was due; he therefore employed Amos
Hartley and George Firkins to represent the same to Dement, and to try and get
an extension for a few days. That they went to Dement & Stedman and got

‘them to agree that they would extend the payment for a few days, and that De-

ment & Stedman told them to tell Bonham that he need not be uneasy, that
they would not take the advantage of any one. . Whereupon he delayed to make
the payment for five days after it was due. That there was a certain Company,
under the name of the “Swedish Colony of Bishop IHill,” doing business through
Trustces, who were, on the 21st October, 1852, Olof Johnson and John Olson.
That Nils Hadean was their agent to buy lands. That they sent him to represent
to Dements & Stedman that Bonham had abandoued the intention of fulfilling
his contract, and that if they would convey to the said Trustees it would be all
right so far as Bonham was concerned.

That Hadean went to Stedman & Dements and made said representations
falsely and fraudulently, and thereby induced Stedman, who held the legal title,
to convey the land to said Johnson and Olson, Trustees as aforesaid.

That he, complainant, sent Simeon Collison to Dement & Stedman with the
money on the 21st October, 1852, to pay the sum due on his contract; that he
[Collison] tendered the money and demanded a deed, which was refused, the land
having a few hours previons been conveyed to the said Trustees.

Always since then complainant has been ready and willing to pay.

On the 30th Oct., 1852, complainant again applied for a conveyance of the
land, which was refused; but Dements & Stedman gave him a written certificate,
as follows:

“We certity that Nelson Adean, agent of Oloft Johnson & Co., came to us
soon after a certain contract was run out that we gave to James I*. Bonham for a
certain picce of land in Henry county, Illinois, and represented that said Bonham
did not intend to fulfill said contract, and that if we would let them, the said
Johnson & Co., have a deed ot said land it would be all right; and, supposing it
to be so, we deeded the land to them Ozt. 21, 1852—some five days after Mr.
3onham’s contract expired. The same day, atter the deed was executed, Mr.
Bonham sent money to fulfill said contract.

Dixon, Oct. 30, 1852. DEMENTS & STEDMAN.

That the “ Bishop I, Colony” has sinzz baen incorporated, and the title to
the land thus acquired has vested in said corporation. Said corporation had no-
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tice of matters before stated. That said corporation, and all others claiming un-
der Stedman & Dements, hold as trustees of complainant, and subject to his
rights.  Complainant has often applied to Johnson & Olson, Dements & Sted-

man, &e., for conveyance, which they have retused to make.
Lrayer, for conveyance, &e.
Answer under oatl waived.

The detfendants in their several answers admit the making of the original con-
tract with Bonham; that Dements & Stedman were partners in Buying and sell-
ing land as charged; that the land in controversy was purchased in the name of
Stedman, and that he conveyed the same to Johnson & Olson, as trustees, on the
21st Oct., 1852 that the purchase was made through their agent, Hadean, and
that he had notice of the prior contract with Bonham.

They deny that Dements or Stedman agreed, verbally or otherwise, to extend
the contract; that ITadean made any false or fraudulent representations to them
to induce them to convey to Johnson and Olson, and all the other material mat-
ters charged in the bill—insisting that Bonham’s contract was forfeited, and that
they purchased in good faith, paying a consideration of three hundred dollars;
and denying all fraud, combination, &e.

Jomplainants filed a replication.

COMPLAINANT'S EVIDENCE.

Axos HarTLEY states that Bonham sent by him up to Dixon to tell Dement &
Stedman that he could not be up; that Stedinan opened the beoks and said there
was $200 due from complainant to them on the 16th day of October, 1852, Did
not say what it was for. I told them for Bonham that Bonham could not he up
as he expected, to pay them the money on the land. Stedman said that they
never took any advantage in these cases. The conversation was on the 15th Oc-
tober, 1852. Bonham did not name any particular piece ot land.

Sneox L. Corrixsox relates a conversation hetween himself and Bonham, then

. states: Mr. Bonliam wanted me to take up to them $200 that was duc at that time.

I did take up to him on the 22d October, 1852, the $200, and told Mr. Stedman

the Mr. Bonham had sent up to him $200 that was due on some land. Ile then

said he had sold or let the land to Hadean at Bishop 1Lill, and said Iadean came
to him with a long face, and told him that said Bonham did not want the land,
and he therefore sold the same to him, the said Hadean ; this was on the 22nd
day of October, A. D. 1852, and I told him the said Amos Stedman at that time
that T had the money in my pocket to pay him.

The money was to he paid for a certain piece of land: not stated what piece.
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Axos C. Stepyax states the firm of Dements & Stedman was doing business
in purchasing and selling real estate on the 11th of November, 1851. Purchases
and sales made sometimes in name of one, and sometimes in the name of another.
() AN £ 34 b y N 1

u the 11th of November, 1851, the firm owned the S. W. Frac. £ and the S.

« 3 of the N. W, Frac. 4, 195 14 N,, 4 ., containing 153.58 acres in Ilenry Coun-

ty, Illinois. Land was entered in my name, but owned by the firm.

I deeded the land to Johnson & Olson on the 21st of October, 1852, as trus-
tees. There had been a prior contract of sale of said lands to complainants.
Nils Hadean acted as agent for Johnson & Olson in making the purchase. Ha-
dean had knowledge of the prior sale to Bonham ; my impression is he spoke
with me about it sometime before the said sale, T cannot say how long; do not
know that Johnson or Olson had any such knowledge. The impression which T
ot from Hadean in conversation was that we should never hear from Bonham
again relative to his agreement for the lands. I wrote such a certificate as is con-
tained in complainants bill. The one set out is a true copy as near as I can re-
collect.

There was no written or parol contract with complainant about the land at the
time of the conveyance to Johnson & Olson to my knowledge. The contract
with complainants had expired, and the lands became forfeited. No contract to
extend the time of payment had ever been made, to my knowledge, with com-
plainant, or any agent of his. T was not induced to sell the Jand by reason of
uny statements made by ITadean to my recolloction.

Neither Bonham nor any other person to my recollection ever applied to me,
or any of the members of our firm for an extension of the time of the payment of
the money due on his contract. The statements in my answer in relation to the
sale to Johnson & Olson are true to the best of my kiowledge and belief. T can
not recollect anything farther of Tladean’s statements to me than is contained in

the certificate aforesaid.

Jonx Drvext states: Some person, I do not know who, purchased the land
after Bonham’s contract had expired. I am confident he knew of Bonham’s con-
tract. The contract had expired ; none of the firm to my knowledge ever agreed
to extend the time of payment. Bonhamn did not comply with his contract, and
according to my understanding forfeited the lands. I think the person purchas-
ing the land got his knowledge of Bonham’s contract by inquiries at our office,

perhaps three or four months after the contract was made.

Ciarres Deyext states : 1 negotiated the contract for the sale of the land to
Bonham. It was signed by John Dement.

There was no alteration or extention of time given to complainant upon his
contract of purchase to my knowledge. Extensions or alterations of contracts, if

made, were made in writing on the back of the contract.

Grorer Firkins states: I was passing Bonham’s about the 13th of October,

1852, on my way to the Dixon land office 3onham wanted us to take a message
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to Dement & Stedman that there was money due from him to them, and as soon
as he found his horses e would be up with the money and pay them in a few
days; gave the message to Mr. Stedman on the evening of the 1-+th of Oct. 1852,
On the morning of the 15th John Dement and Stedman were hoth in the office,
and we then gave them the same notice.

Mr. Dement then looked at some papers, and said it was due to-morrow. the
16th, and said tell Mr. Bonham not to he uneasy about the matter, as they were
not particular about such matters for a tew days. They both said they would not
take any advantage of him for a few days delay. "They told me to tell Mr. Bon-
ham so. T saw the papers they were looking at, and upon which they said the
money was dne. I supposed from their appearance they were land contracts.

Deed to Ha. This, together with the exhibits mentioned in complainants bill, was all the ev-

dean.
p. 57—>58.

p. 61—04.

idence in the case.

DECREE:

That complainant pay into court for the use of Johnson & Olson, trustees,
$294.20, being principal and interest due on the contract with Dements & Sted-

man. That Johnson & Olson be deemed as trustees holding the legal title for
complainant. That Olson & Johnson convey to complainant the land in contro-

versy. That the contract between Dement and complainant he specificially per-
formed, and that Johnson and Olson pay the costs.

ERRORS ASSIGNED :

1st.—In rendering the decree in favor of complainant, and against defendants

below.

2nd.—In not dismissing the complainants bill.

POINTS AND AUTIHORITIES:

1st.—The contract between Dement and Bonham of 11th of November, 1851,
was forfeited by the non-payment of the money on the 16th October, 1852 time
being made material and of the essence of the contract.

2nd Stories Equity, See. 776—780, and anthorities eited.

2nd.—There was no agreement to extend the time of the performance by Bon.
ham on the part of Dements & Stedman.



Ard.—A parol agreement such as is set up in the bill, or atttempted to be
proved, would not bind the parties,

+th.—The contract was rescinded by the sale to Jolinson & Olson.

5th.—Admitting that Stedman & Dement told Firkins all that is pretended,
still, this is no contract of extension of time by them, especially as it is not shown
that Bonhain was advised of the same, or in any manner acted upon it.

6th.—Neither Johnson nor Olson, nor their agent, were guilty of any frand or

misrepresentation by which the conveyance was proenred to them.

7th.—Dements and Stedman had a clear legal right to treat Bonham’s.contract
as forfeited, and to sell the land to another ; and, having done so, the reasons or

motives by which they were influenced to exert this right are wholly immaterial.

N. II. PURPLE, Defendants Solicitor.
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS,

.. Of the Ottaywa April Term, 1861,

JAMES F. BONHAM, ArvEeLLEE,
[N

JOHN DEMENT, CHARLES DEMENT, AMOS C. STEDMAN, LUCINA STEDMAN, OLOF JOHNSON,
JOHN OLESON, NILS. HADEAN, aliss NELSON ADEAN, AND THE
“ BISHOP HILL COLONY,” APPELLANTS.

s sging o
APPEAL FROM PEORIA.

JAzsiract, Points and Brief.

Bonham, the complainant, filed his bill against the defendants in the Henry
Circuit Court, stating that on and before the 11th November, 1851, the Dements
and Steadman were partners at Dixon, Lee county, Illinois, in the purchase and
sale of real estate; that on that day they owned the southwest fractional quarter
and the south halt of the northwest fractional quarter of sec. 19, in township 14
north, 4 east, in Ienry county. That on the same day he purchased of John
Dement, one of said firm, the land before described, by contract in writing, as

follows:

« Articles of agreement, made this eleventh day of November, in the year of
our Lord one thousand eight hundred and fifty-one, between John Dement, of
Lee county, Illinois, of the first part, and James I°. Bonham, of Ienry county,
Illinois, of the second part, witnesseth, that it the said party of the second part
shall first make the payment and perform the covenants hereinatter mentioned on
his part to be made and performed, the said party of the first part hereby cove-
nants and agrees to convey and assure to the party of the second part, in fee sim-
ple, clear of all incumbrances whatever, by good and sufficient warrantee deed,
subject to any valid pre-emption right, the following lot, piece or parcel of eround,
viz: the southwest fractional quarter and the south halt of the northwest fraction-
al quarter of section nineteen, in township fourteen north, range four east, con-
taining one hundred and fifty-three acres and fitty-eight hundredths, be the same
more or less. And the said*party of the seecond part hereby covenants and agrees
to pay the said party of the first part, without further delay than is herein speci-
fied, as the time of payment is hereby mutually agreed to form an essential part
of this contract, the sum of two hundred and twenty-five dollars, in manner fol-
lowing: twenty-five dollars cash in hand paid, and the remaining two hundred
dollars payable on or before the sixteenth day of October next in the promissory
note of said Bonham given this day, and to pay all taxes, assessment or imposi-
tions that may De legally levied or imposed on said lot; and in case of failure of
the said party of the second part to make either of the payments or perform anv
of the covenants on his part, the party of the first part shall have the right to de-
clare this contract forfeited and determined, and to re-enter and take possession
of said premises, and to have and retain all payments that shall have been made

upon said confract. :
It is mutually agreed that all the covenants and agreements herein contained
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shall extend to and be obligatory upon the heirs, executors, administrators and
assigns of the respective parties.

In witness whereof, the parties to these presents have hereunto set their hands
and seals the day and year first above written.

JOIIN DEMENT.,
JAMES F. BONITAM.

That Bonham lived sixty-five miles from Dixon, and it was inconvenient for
him to pay the $200 on the precise day it was due; he therefore employed Amos
Hartley and George Firkins to represent the same to Dement, and to try and get
an extension for a few days. That they went to Dement & Stedman and got
them to agree that they would extend the payment for a few days, and that De-
ment & Stedman told them to tell Bonham that he need not be uneasy, that
they would not take the advantage of any one. Whereupon he delayed to make
the payment for five days after it was due. That there was a certain Company,
under the name of the “Swedish Colony of Bishop Hill,” doing business through
Trustces, who were, on the 21st October, 1852, Olof Johnson and John Olson.
That Nils Hadean was their agent to buy lands. That they sent him to represent
to Dements & Stedman that Bonham had abandoned the intention of fulfilling
his contract, and that if they would convey to the said Trustees it would be all
right so far as Bonham was concerned.

That Hadean went to Stedman & Dements and made said representations
falsely and fraudulently, and thereby induced Stedman, who held the legal title,
to convey the land to said Johnson and Olson, Trustees as aforesaid.

That he, complainant, sent Simeon Collison to Dement & Stedman with the
money on the 21st October, 1852, to pay the sum due on his contract; that he
[Collison] tendered the money and demanded a deed, which was refused, the land
having a few hours previons been conveyed to the said Trustees.

Always since then complainant has been ready and willing to pay.

On the 30th Oct., 1852, complainant again applied for a conveyance of the
land, which was refused; but Dements & Stedman gave him a written certificate,

as follows:

“We certify that Nelson Adean, agent of Oloff Johnson & Co., came to us
soon after a certain contract was run out that we gave to James F. Bonham for a
certain piece of land in Henry county, Illinois, and represented that said Bonham
did not intend to fulfill said contract, and that it we would let them, the said
Johnson & Co., have a deed of said land it would be all right; and, sapposing it
to be so, we deeded the land to them Oct. 21, 1852—some tive days after Mr.
Bonham’s contract expired. The same day, after the deed was executed, Mr.
Bonham sent money to fulfill said contract.

Dixon, Oct. 30, 1852. " DEMENTS & STEDMAN.

That the “ Bishop il Colony™ his sinz> bzen incorporated, and the title to
the land thus acquired has vested in said corporation. Said corporation had no-
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tice of matters hefore stated.  That said corporation, and all others claiming un-
der Stedman & Dements, hold as trustees of complainant, and subjeet to his
rights,  Complainant has often applied to Johnson & Olson, Dements & Sted-

man, &c., for conveyance, which they have refused to make,
Lrayer, for conveyance, &c.
Answer under oath waived.

The defendants in their several answers admit the making of the original con-
tract with Bonhamj that Dements & Stedman were partners in Buying and sell-
ing land as charged; that the land in controversy was purchased in the name of
Stedman, and that he conveyed the same to Johnson & Olson, as trustees, on the
21st Oct., 1852 that the purchase was made through their agent, Hadean, and
that he had notice of the priov contract with Bonham.

They deny that Dements or Stedman agreed, verbally or otherwise, to extend
the contract; that ITadean made any false or fraudulent representations to them
to induce them to convey to Johnson and Olson, and all the other material mat-
ters charged in the bill—insisting that Bonham’s contract was forfeited, and that
they purchased in good faith, paying a consideration of three hundred dollars:

and denying all fraud, ecombination, &e.

Complainants filed a replication.

COMPLAINANT’S EVIDENCE.

Axos Harrrey states that Bonham sent by him up to Dixon to tell Dement &
Stedman that he could not be up; that Stednan opened the beoks and said there
was $200 due from complainant to them on the 16th day of October, 1852, Did
not say what it was for. I told them for Bonham that Bonham could not he up
as he expected, to pay them the money on the land. Stedman said that they
never took any advantage in these cases. The conversation was on the 15th Oc-
tober, 1852. Bonham did not name any particular piece ot land.

Snreox L. CoLrixsox relates a conversation between himself and Bounham, then
states: Mr. Bonham wanted me to take up to them $200 that was due at that time.
I did take up to him on the 22d October, 1852, the $200, and told Mr. Stedman
the Mr. Bonham had sent up to him £200 that was due on some land. 1le then
said he had sold or let the land to ITadean at Bishop IIill, and said Hadean came
to him with a long face, and told him that said Bonham did not want the land,
and he therefore sold the same to him, the said Hadean ; this was on the 22nd
day of October, A. D. 1852, and I told him the said Amos Stedman at that time

that T had the money in my pocket to pay him.
The money was to be paid for a certain piece of land : not stated what piece.
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Awox €. SrenMaN staies the firm of Dements & Stedman wis doing husiness
in purchasing and selling real estate on the 11th of November, IS5 Purelinses
and sales made sometimes in name of one, and sometimes in the nane of another,
On the L1th of November, 1851, the firm owned the S. W, Frac. 4 and the S.
3 ofthe N. W.TFrac. },19; 14 N,, 4 E., containing 153.58 acres in Henry Coun-
ty, Illinois.  Land was entered in my name, but owned by the firm.

[ deeded the land to Johnson & Olson on the 21st of October, 1852, as trus-
tees. There had been a prior contract of sale of said lands to complainants.
Nils Hadean acted as agent for Johnson & Olson in making the purchase. Ha-
dean had knowledge of the prior sale to Bonham; my impression is he spoke
with me about it sometime before the said sale, T cannot say how long; do not
know that Johnson or Olson had any such knowledge. The impression which I
got from Hadean in conversation was that we should never hear from Bonham
again relative to his agreement for the lands. I wrote such a certificate as is con-
tained in complainants bill. The one set out is a trne copy as near as I can re-
collect.

There was no written or parol contract with complainant about the land at the
time of the cunveyance to Johnson & Olson to my knowledge. The contract
with complainants had expired, and the lands became forfeited. No contract to
extend the time of payment had ever been made, to my knowledge, with com-
plainant, or any agent of his. I was not induced to sell the land by reason of
any statements made by Iladean to my recolloction.

Neither Bonham nor any other person to my recollection ever applied to me,
or any of the members of our firm for an extension of the time of the payment of
the money due on his contract. The statements in my answer in relation to the
sale to Johnson & Olson are true to the best of my kiowledge and belief. I can
not recollect anything farther of Hadean’s statements to me than is contained in

the certiticate aforesaid.

Jonx Demext states:  Some person, I do not know who, purchased the land
after Bonham’s contract had expired. I am confident he knew of Bonham’s con-
tract. The contract had expired ; none of the firm to my knowledge ever agreed
to extend the time of payment. Bonham did not comply with his contract, and
according to my understanding forfeited the lands. T think the person purchas-
ing the land got his knowledge of Bonham’s contract by inquiries at our office,

perhaps three or four months after the contract was made.

Ciarres Dexexr states : T negotiated the contract for the sale of the land to
Bonham. It was signed by John Dement.

There was no alteration or extention of time given to complainant upon his
contract of purchase to my knowledge. Extensions or alterations of contracts, if
made, were made in writing on the back of the contract.

Grorer Firxins states: I was passing Bonham’s about the 13th of October,
1852, on my way to the Dixon land oflice ; Bonham wanted us to take a message
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to Dement & Stedman that there was money due from him to them, and as soon
as he found his horses he would be up with the money and pay them in a few
days; gave the message to Mr. Stedman on the evening of the 14th of Oct. 1852,
On the morning of the 15th John Dement and Stedman wore both in the office,
and we then gave them the same notice,

Mr. Dement then looked at some papers, and said it was due tu-ym.'u'row. the

1 2 A 3 € 3\
16th, anfl said tell Mr. Bonham not to he uneasy about the matter, as they were
not particular about such matters for a fow days.  They both said they would not
take any advantage of him for a tew days delay.  They told me to tell Mr. Bon-
ham so. I saw the papers they were looking at, and upon which they said the

Exhibits. ~ money was due. I supposed from their appearance they were land contracts.
Note, p. 57. ¢ 3 e . . . 5

Deed to Ha-  Lhis, together with the exhibits mentioned in complainants bill, was all the ev-
dean.

idence in the casec.

p. 57T—58.

DECREE:

That. complainant pay into court for the use of Johnson & Olson, trustees,
p- 61—64. §294.20, being principal and interest due on the contract with Dements & Sted-

man. That Johnson & Olson be deemed as trustees holding the legal title for
complainant. That Olson & Johnson convey to complainant the land in contro-

versy. That the contract between Dement and complainant he specificially per-

formed, and that Johnson and Olson pay the costs.

ERRORS ASSIGNED:
1st.—In rendering the decree in favor of complainant, and against defendants
below.

2nd.—In not dismissing the complainants bill.

POINTS AND AUTHORITIES:

1st.—The contract Letween Dement and Bonham of 11th of November, 1851,
was forfeited by the non-payment of the money on the 16th October, 1852 time

being made material and of the essence of the contract.

2nd Stories Equity, Soe. T76—780, and authoritics cited.

2nd.—There was no agreement to extend the time of the performance by Bon.

ham on the part of Dements & Stedman.
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3rd.—A parol agreement such as is set up in the bill, or atttempted to he

proved, would not hind the parties,

+th.—The contract was rescinded by the sale to Johngon & Olson.

5th.—Admitting that Stedman & Dement told Firkins all that is pretended,
still, this is no contract of extension of time by them, especially as it is not shown
that Bonham was advised of the same, or in any manner acted upon it.

6th.—Neither Johnson nor Olson, nor their agent, were guilty of any frand or

misrepresentation by which the conveyance was procured to them.

7th.—Dements and Stedman had a clear legal right to treat Bonham’s contract
as forfeited, and to sell the Jand to another; and, having done so, the reasons or

motives by which they were influenced to exert this right are wholly immaterial.

N. II. PURPLE, Defendants Solicitor.
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS,

Of the Ottawn April Term, lSQl.'

JAMES F. BONHAM, ArreLrLER,
»N.

JOHN DEMENT, CHARLES DEMENT, AMOS C. STEDMAN, LUCINA STEDMAN, OLOF JOHNSOY,
JOHN OLESON, NILS. HADEAN, alius NELSON ADEAN, AND THE
“BISHOP HILL COLONY,” APPELLANTS.

APPEATL, FROM PEORIA.

Abstract, Points and Brief.

Bonham, the complainant, filed his bill against the defendants in the Henry
Circuit Court, stating that on and before the 11th November, 1851, the Dements
and Steadman were partners at Dixon, Lee county, Illinois, in the purchase and
sale of real estate; that on that day they owned the southwest fractional quarter
and the south half of the northwest fractional quarter of sec. 19, in township 14
north, 4 east, in Henry county. That on the same day he purchased of John
Dement, one of said firm, the land before described, by contract in writing, as

follows:

“Articles of agreement, made this eleventh day of November, in the year of
our Lord one thousand eight hundred and fifty-one, between John Dement, of
Lee county, Illinois, of the first part, and James I, Bonham, of Henry county,
Illinois, of the second part, witnesseth, that if' the said party of the second part
shall first make the payment and perform the covenants hereinatter mentioned on
his part to be made and performed, the said party of the first part hereby cove-
nants and agrees to convey and assure to the party of the second part, in fee sim-
ple, clear of all incumbrances whatever, by good and sufficient warrantee deed,
subject to any valid pre-emption right, the following lot, piece or parcel of ground,
viz: the southwest fractional gqnarter and the south half of the northwest fraction-
al quarter of section nineteen, in township fourteen north, range four east, con-

-taining one hundred and fifty-three acres and fitty-eight hundredths, be the same

more or less. And the said party of the second part hereby covenants and aerees
to pay the said party of the first part, without further delay than is herein sri)eci-
fied, as the time of payment is hereby mutually agreed to'form an essential part
of this contract, the sum of two hundred and twenty-five dollars, in manner fol-
lowing: twenty-tive dollars cash in hand paid, and the remaining two hundred
dollars payable on or before the sixteenth day of October next in the promissory
note of said Bonham given this day, and to pay all taxes, assessment op imposi-
tions that may be legally levied or imposed on said lot; and in case of failure of
the said party of the second part to make cither of the payments oy perform any
of the covenants on his part, the party of tlie first part shall have the right to de-
clare this contract forfeited and determined, and to re-enter ang mké'“pussess;(,,,
of said premises, and to have and retain all payments that shall have been made
upon said contract.

It is mutually agreed that all the covenants and agreements herein contained
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shall extend to and be obligatory upon the heirs, executors, administrators and
assigns of the respective parties.

In witness whereof, the parties to these presents have hereunto set their hands
and seals the day and year first above written. ;

JOHN DEMENT,
JAMES F. BONHAM.

That Bonham lived sixty-five miles from Dixon, and it was inconvenient for
him to pay the $200 on the precise day it was due; he therefore employed Amos
Hartley and George Firkins to represent the same to Dement, and to try and get
an extension for a few days. That they went to Dement & Stedman and got
them to agree that they would extend the payment for a few days, and that De-
ment & Stedman told them to tell Bonham that he need not be uneasy, that
they would not take the advantage of any one. Whereupon he delayed to make
the payment for five days after it was due.! That there was a certain Company,
under the name of the “ Swedish Colony of Bishop ILill,” doing business through
Trustces, who were, on the 21st October, 1852, Olof Johnson and John Olson.
That Nils Hadean was their agent to buy lands. That they sent him to represent
to Dements & Stedman that Bonham had abandoned the intention of fulfilling
his contract, and that if they would convey to the said Trustees it would be all
right so far as Bonham was concerned.

That Hadean went to Stedman & Dements and made said representations
falsely and fraudulently, and thereby induced Stedman, who held the legal title,
to convey the land to said Johnson and Olson, Trustees as aforesaid.

That e, complainant, sent Simeon Collison to Dement & Stedman with the
money on the 21st October, 1852, to pay the sum due on his contract; that he
[Collison] tendered'the money and demanded a deed, which was refused, the land
having a few hours previous been conveyved to the said Trustees.

Always since then complainant has been ready and willing to pay.

On the 30th Oct., 1852, complainant again applied for a conveyance of the
land, which was refused; but Dements & Stedman gave him a written certificate,
as follows:

“We certify that Nelson Adean, agent of Oloff Johnson & Co., came to us
soon after a certain contract was run out that we gave to James . Bonham for a

. certain piece of land in Henry county, Illinois, and represented that said Bonham

did not intend to fulfill said contract, and that if we would let them, the said
Johnson & Co., have a deed of said land it would be all right; and, supposing it
to be so, we deeded the land to them Ozt. 21, 1852—some five days after Mr.
Bonham’s contract expired. The same day, after the deed was executed, Mr.
Bonham sent money to fulfill said contract.

Dixon, Oct. 30, 1852. DEMENTS & STEDMAN.

That the “ Bishop I1il} Colony™ hs sinz: bazn inc:)rpomted, and the title to
the land thus acquired has vested in said corporation.  Said corporation nLad no-
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tice of matters before stated. That said corporation, and all others claiming un-
der Stedman & Dements, hold as trustees of complainant, and subject to his
rights. Complainant has often applied to Johnson & Olson, Dements & Sted-

man, {&ec., for conveyance, which they have refused to make.
Prayer, for conveyance, &c.
Answer uader oath waived.

The defendants in their several answers admit the making of' the original con-
tract with Bonham; that Dements & Stedman were partners in Buying and sell-
ing land as charged; that the land in controversy was purchased in the name of
Stedman, and that he conveyed the same to Johnson & Olson, as trustees, on the
91st Oct., 1852; that the purchase was made through their agent, ITadean, and
that he had notice of the priov contract with Bonham.

They deny that Dements or Stedman agreed, verbally or otherwise, to extend
the contract; that Hadean made any false or fraudulent representations to them
to induce them to convey to Johnson and Olson, and all the other material mat-
ters charged in the bill—insisting that Bonham’s contract was forfeited, and that
they purchased in good faith, paying a consideration of three hundred dollars;
and denying all fraud, combination, d&e.

Complainants filed a replication.

COMPLAINANT'S EVIDENCE.

Axtos HArTLEY states that Bonham sent by him up to Dixon to tell Dement &
Stedman that he could not be up; that Stedman opened the beoks and said there
was 8200 due from complainant to them on the 16th day of October, 1852, Did
not say what it was for. I told them for Bonham that Bonham could not be up
as he expected, to pay thera the money on the land. Stedman said that they
never took any advantage in these cases. The conversation was on the 15th Oc-
tober, 1852. Bonham did not name any particular piece of land.

Sneox L. Corrixsox relates a conversation between himself and Bonham, then
states: Mr. Bonlam wanted me to take up to them $200 that was due at that time.
1 did take up to him on the 22d October, 1852, the $200, and told Mr. Stedman
the Mr. Bonham had sent up to him $200 that was due on soine land. Ile then
said he had sold or let the land to ITadean at Bishop Iill, and said Hadean came
to him with a long face, and told him that said Bonham did not want the land,
and e therefore sold the same to him, the said Hadean 3 this was on the 22ud
day of October, A. D. 1852, and I told him the said Amos Stedman at that time
that T had the money in my pocket to pay him.

The money was to be paid for a certain piece of land: not stated what piece.
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Axos C. Stepyax states the firm of Dements & Stedman was doing business
in purchasing and selling real estate on the 11th of November, 1851. Purchases
and sales made sometimes in name of one, and sometimes in the name of another.
On the 11th of November, 1851, the firm owned the S. W. Frac. 1 and the S.
3 ot the N. W. Frac. 1, 19; 14 N., 4 E,, containing 153.58 acres in Henry Coyn-
ty, [llinois.  Land was entered in my name, but owned by the firm.

I deeded the land to Johnson & Olson on the 21st of October, 1852, as trus-
tees. There had been a prior contract of sale of said lands to complainants.

Nils IIadean acted as agent for Johnson & Olson in making the purchase. Ila-

dean had knowledge of the prior sale to Bonham j my impression is he spoke
with me about it sometime before the said sale, T cannot say how long; do not
know that Johnson or Olson had any such knowledge. The impression which I
got from Hadean in conversation was that we should never hear from Bonham
again relative to his agreement for the lands. I wrote such a certificate as is con-
tained in complainants bill. The one set out is a trne copy as near as I can re-
collect. ’

There was no written or parol contract with complainant about the land at the
time of the conveyance to Johnson & Olson to my knowledge. The contract
with complainants had expired, and the lands became forfeited. No contract to
extend the time of payment had ever been made, to my knowledge, with com-
plainant, or any agent of his. I was not induced to sell the land by reason of
any statements made by Iladean to my recolloction.

Neither Bonham nor any other person to my recollection ever applied to me,
or any of the members of our firm for an extension of the time of the payment of
the money due on his contract. The statements in my answer in relation to the
sale to Johnson & Olson are true to the best of my knowledge and belief. I can
not recollect anything farther of Hadean’s statements to me than is contained in
the certiticate aforesaid.

Joux DeMext states:  Some person, I do not know who, purchased the land
after Bonham’s contract had expired. I am confident he knew of Bonham’s con-
tract. The contract had expired ; none of the firm to my knowledge ever agreed
to extend the time of payment. Bonhain did not comply with his contract, and
according to my understanding forfeited the lands. I think the person purchas-
ing the land got his knowledge of Bonham’s contract by inquiries at our oftice, -

perhaps three or four months after the contract was made. |

Ciraries Dexext states : T negotiated the contract for the sale of the land to
Bonham. It was signed by John Dement.

There was no alteration or extention of time given to complainant npon his
contract of purchase to my knowledge. Ixtensions or alterations of contracts, it

made, were made in writing on the back of the contract.

Grorce FIrkins states: I was passing Bonham’s about the 13th of October,

1852, on my way to the Dixon land oftice ; Bonham wanted us to take a messaee
' 5 tal



Exhibits.

Note, p. 57.

to Dement & Stedman that there was money due from him to them, and s soon
as he found his horses he would be up with the money and pay them in a few
days ; gave the message to Mr. Stedman on the evening of the 14th of Oct. 1852
On the morning of the 15th John Dement and Stedman were hoth in the office.
and we then gave them the same notice.

Mr. Dement then looked at some papers, and said it was dne to-morrow, the
16th, and said tell Mr. Bonham not to he uneasy about the matter, as they were
not particular about such matters for a few days. They both said they wounld not
take any advantage of him for a few days delay.  They told me to tell Mr. Bon-
ham so. [ saw the papers they were looking at, and npon which they said the
money was due. I supposed from their appearance they were land contracts.

Deed 1o Ia. This, together with the exhibits mentioned in complainants bill, was all the ev-

dean.
p. 2T—a8.

p. 61—04.

idence in the case.

DECREE:

That complainant pay into court for the use of Johnson & Olson, trustees,
89294.20, being principal and interest due on the contract with Dements & Sted-

man. That Johnson & Olson be deemed as trustees holding the legal title for
complainant. That Olson & Johnson convey to complainant the land in contro-

versy. That the contract between Dement and complainant he specificially per-
formed, and that Johnson and Olson pay the costs.

ERRORS ASSIGNED :
1st.—In rendering the decree in favor of complainant, and against defendants
below.

2nd.—In not dismissing the complainants bill.

POINTS AND AUTHORITIES:

1st.—The contract Letween Dement and Bonham of 11th of November, 1851,
was forfeited by the non-payment of the money on the 16th October, 1852 time
being made material and of the essence of the contract.

and Stories Equity, See. 776—780, and authorities cited.

ond.—There was no agreement to extend the time of the performance by R
ham on the part of Dements & Stedman.
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Srd—N\ parol agreement such as is set up in the bill, oy atttempted o he

proved, would not hind the parties,

4th.—I'he contract was rescinded by the sale to Johnson & Olson.

5th.
stilly this is no contract of extension of time by them, especially as it is not shown

Admitting that Stedman & Dement told Firkins all that is pretended,

that Bonham was advised of the same, or in any manner acted upon it.

6th.

misrepresentation by which the conveyanee was proenred to them.

Neither Johnson nor Olson, nor their agent, were guilty of any frand or

Tth.—Denments and Stedman had a clear legal right to treat Bonham’s contract

as forfeited, and to sell the land to another; and, having done so, the reasons or

motives by which they were influenced to exert this right are wholly iinmaterial.

N. lI. PURPLE, Defendants Solicitor.
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS,

_Of the Ottawa April Term, 1861, - - = .. IVRL Ty {

JAMES F.,BONHAM, APPELLEE,
IS,
JOHN DEMENT. CHARLES DEMENT, AMOS C. STEDMAN, LUCINA STEDMAN, OLOF JOHNSON,
JOHN OLESON, NILS. HADEAN, alias NELSON ADEAN, AND THE
“BISHOP HILL COLONY,” APPELLANTS.

APPEATL, FROM PEORIA.

ANnstract, Paoints and Brief.

Bonham, the complainant, filed his bill against the defendants in the Henry
Circuit Court, stating that on and before the 11th November, 1851, the Dements
and Steadman were partners at Dixon, Lee county, Illinois, in the purchase and
sale of real estate; that on that day they owned the southwest fractional quarter
and the south half of the northwest fractional quarter of see. 19, in township 14
north, 4 east, in Henry county. That on the same day he purchased of John
Dement, one of said firm, the land before deseribed, by contract in writing, as
follows:

“Articles of agreement, made this eleventh day of November, in the year of
our Lord one thousand eight hundred and fifty-one, between John Dement, of
Lee county, Illinois, of the first part, and James F. Bonham, of Henry county,
llinois, of the second part, witnesseth, that it the said party of the second part
shall first malke the payment and perform the covenants hereinatter mentioned on
his part to be made and performed, the said party of the first part hereby cove-
nants and agrees to convey and assure to the party of the second part, in fee sim-
ple, clear of all incumbrances whatever, by good and sufficient warrantee deed,
subject to any valid pre-emption right, the following lot, piece or parcel of ground,
viz: the southwest fractional quarter and the south half of the northwest fraction-
al quarter of section nineteen, in township fourteen north, range four east, con-
taining one hundred and fifty-three acres and fitty-eight hundredths, be the same
more or less. And the said party of the second part hereby covenants and agrees
to pay the said party of the first part, without turther delay than is hercin speci-
fied, as the time of payment is hereby mutually agreed to form an essential part
of this contract, the sum of two hundred and twenty-five dollars, in manner tol-
lowing: twenty-five dollars cash in hand paid, and the remaining two hundred
dollars payable on or before the sixteenth day of October next in the promissory
note of said Bonham given this day, and to pay all taxes, assessment or imposi-
tions that may be legally levied or imposed on said lot; and in case of failure of
the said party of the second part to make cither of the payments or perform any
of the covenants on his part, the party of the first part shall have the right to de-
clare this contract forfeited and determined, and to re-enter and take possession
of said premises, and to have and retain all payments that shall have been made
upon said contract.

It is mutually agreed that all the covenants and agreements herein contained
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shall extend to and be obligatory upon the heirs, executors, administrators and

assigns of the respective parties.
In witness whereof, the parties to these presents have hereunto set their hands
and seals the day and year first above written.

JOIIN DEMENT,
JAMES F. BONHAM.

That Bonham lived sixty-five miles from Dixon, and it was inconvenient for
him to pay the $200 on the precise day it was due; he therefore employed Amos
Hartley and George Firkins to represent the same to Dement, and to try and get
an extension for a few days. That they went to Dement & Stedman and got
them to agree that they would extend the payment for a few days, and that De-
ment & Stedman told them to tell Bonham that he need not be uneasy, that
they would not take the advantage of any one. Whereupon he delayed to make
the payment for five days after it was due. That there was a certain Company,
under the name of the “Swedish Colony of Bishop Ilill,” doing business through
Trustces, who were, on the 21st October, 1852, Olof Johnson and John Olson.
That Nils Hadean was their agent to buy lands. That they sent him to represent
to Dements & Stedman that Bonham had abandoned the intention of fulfilling
his contract, and that if they would convey to the said Trustees it would be all
right so far as Bonham was concerned.

That Hadean went to Stedman & Dements and made said representations
falsely and frandulently, and thereby induced Stedman, who held the legal title,
to convey the land to said Johnson and Olson, Trustees as aforesaid.

That he, complainant, sent Simeon Collison to Dement & Stedmman with the
money on the 21st October, 1852, to pay the sum due on his contract; that he
[Collison] tendered the money and demanded a deed, which was refused, the land
having a few hours previous been conveyed to the said Trustees.

Always since then complainant has been ready and willing to pay.

On the 30th Oct., 1852, complainant again applied for a conveyance of the
land, which was refused; but Dements & Stedman gave him a written certificate,

as follows:

“We certify that Nelson Adean, agent of Oloff Johnson & Co., came to us
soon after a certain contract was run out that we gave to James I'. Bonham for a
certain picce ot land in Henry county, Illinois, and represented that said Bonham
did not intend to fulfill said contract, and that it we would let them, the said
Johnson & Co., have a deed ot said land it would be all right; and, supposing it
to be so, we deeded the land to them Oct. 21, 1852—some five days after Mr.
Bonham’s contract expired. The same day, after the deed was executed, Mr.
Bonham sent money to fulfill said contract.

Dixon, Oct. 30, 1852. DEMENTS & STEDMAN.

That the ¢ Bishop Hil) Colony™ has sinzz baan incorporated, and the title to
the land thus acquired has vested in said corporation. Said corporation had no-
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tice of matters before stated. That said corporation, and all others claiming un-
der Stedman & Dements, hold as trustees of complainant, and subject to his
rights. Complainant has often applied to Johnson & Olson, Dements & Sted-
man, &ec., for conveyance, which they have refused to make.

Prayer, for conveyance, &ec.

Answer under oath waived.

John Dement, The defendants in their several answers admit the making of the original con-

p. 19—23.

IIadean.
Johnson.

Olson et al.
p. 24—31.
Stedman &
C. Dement.
p. 32—35

p. 36—37.

tract with Bonham; that Dements & Stedman were partners in Buying and sell-
ing land as charged; that the land in controversy was purchased in the name of
Stedman, and that he conveyed the same to Johnson & Olson, as trustees, on the
91st Oct., 1852 ; that the purchase was made through their agent, Hadean, and
that he had notice of the priov contract with Bonham.

They deny that Dements or Stedman agreed, verbally or otherwise, to extend
the contract: that adean made any false or frandulent representations to them
to induce them to convey to Johnson and Olson, and all the other material nat-
fers eharged in the bill-—insisting that Bonham’s contract was forfeited. and that
they purchased in good faith, paying a consideration oft three hundred dollars:

and denying all fraud, combination, &ec.

Complainants filed a replication.

COMPLAINANT'S EVIDENCE.

Axos HArTLEY states that Bonham sent by him up to Dixon to tell Dement &
Stedman that he could not be up; that Stedinan opened the books and said there
was $200 due from complainant to them on the 16th day of October, 1852, Did
not say what it was for. I told them for Bonham that Bonham could not be up
as he expected, to pay them the money on the land. Stedman said that they
never took any advantage in these cases. The conversation was on the 15th Oc-

tober, 1852. Bonham did not name any particular piece of land.

Snreox L. Corrinsox relates a conversation between himself and Bonham, then
states: Mr. Bonlam wanted me to take up to them $200 that was due at that time.
I did take up to him on the 22d October, 1852, the §200, and told Mr. Stedman
the Mr. Bonham had sent up to him 8200 that was due on some land. 1le then
said he had sold or let the land to Hadean at Bishop IIill, and said Hadean came
to him with a long face, and told him that said Bonham did not want the land,
and he therefore sold the same to him, the said Hadean ; this was on the 22nd
day of October, A. D. 1852, and I told him the said Amos Stedmnan at that time
that T had the money in my pocket to pay him.

The money was to be paid for a certain piece of land : not stated what piece.
) 1
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Asros C. Stepyax states the firm of Dements & Stedman was doing business
in purchasing and selling real estate on the 11th of November, 1851. Purchases
and sales made sometimes in name of one, and sometimes in the name of another.
On the 11th of November, 1851, the firm owned the S. W. Frac.  and the S.
4 of the N. W. Frac. §, 195 14 N., 4 E., containing 153.58 acres in Henry Coun-
ty, Illinois.  Land was entered in my name, but owned by the firm.

[ deeded the land to Johnson & Olson on the 21st of October, 1852, as trus-
tees. There had been a prior contract of sale of said lands to complainants.
Nils ITadean acted as agent for Johnson & Olson in making the purchase. Ha-
dean had knowledge of the prior sale to Bonham; my impression is lie spoke
with me about it sometime before the said sale, T cannot say how long; do not
know that Johnson or Olson had any such knowledge. The impression which I
got from Iladean in conversation was that we should never hear from Bonham
again relative to his agreement for the lands. I wrote such a certificate as is con-
tained in complainants bill. The one set out is a true copy as near as I can re-
collect. .

There was no written or parol contract with complainant about the land at the
time of the conveyance to Jolmson & Olson to my knowledee.  The contract
with complainants had expived, and the lands beeame forfeited. No contract to
extend the time of payviment had ever been made, to oy knowledge, with com-
plainant, or any agent of his. T was not induced to sell the land by reason of
any statements made by ITadean to my recolloction.

Neither Bonham nor any other person to my recollection ever applied to me,
or any of the members of our firm for an extension of the time of the payment of
the money due on his contract. The statements in my answer in relation to the
sale to Johnson & Olson are true to the best of my kiowledge and belief. T can
not recollect anything farther of ITadean’s statements to me than is contained in

the certificate aforesaid.

Jonx Demexr states: Some person, I do not know who, purchased the land
after Bonham’s contract had expired. I am confident he knew of Bonham’s con-
tract. The contract had expired ; none of the firm to iy knowledge ever agreed
to extend the time of payment.  Bonham did not comply with his contract, and
according to my understanding forfeited the lands. I think the person purchas-
ing the land got his knowledge of Bonham’s contract by inquiries at our office,

perhaps threc or four months after the contract was made.

Crarees Desext states : T negotiated the contract for the sale of the land to
Bonham. Tt was signed by John Dement.

There was no alteration or extention of time given to complainant upon his
contract of purchase to my knowledge. Extensions or alterations of contracts, if

made, were made in writing on the back of the contract.

Groree IMmexins states: T was passing Bonham’s about the 13th of October,
1852, on my way to the Dixon land oftice ; Bonham wanted us to take a message
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to Dement & Stedman that there was money due from him to themn, and as soon
as he found his horses e would be up with the money and pay them in a few
days; gave the message to Mr. Stedman on the evening of the 14th of Oct. 1852,
On the morning of the 15th John Dement and Stedman were hoth in the office,
and we then gave them the same notice.

Mr. Dement then looked at some papers, and said it was due to-morrow, the
16th, and said tell Mr. Bonham not to be uneasy about the matter, as they were
not particular about such matters for a few days. They both said they would not
take any advantage of him for a few days delay. They told me to tell Mr. Ron-
ham so. I saw the papers they were looking at, and upon which they said the
money was due. I supposed from their appearance they were land contracts.

This, together with the exhibits mentioned in complainants bill, was all the ev-

idence in the case.

DECRE E:

That complainant pay into court for the use of Johnson & Olson, trustees,
$294.20, being principal and interest due on the contract with Dements & Sted-

man. That Johnson & Olson be deemed as trustees holding the legal title for
complainant. That Olson & Johnson convey to complainant the land in contro-

versy. That the contract between Dement and complainant be specificially per-

formed, and that Johnson and Olson pay the costs.

ERRORS ASSIGNED :

1st.—In rendering the decree in favor of complainant, and against defendants

Dhelow.

2nd.—In not dismissing the complainants hill.

POINTS AND AUTIHORITIES

1st.—The contract Letween Dement and Bonham of 11th of November, 1851,
was forteited by the non-payment ot the money on the 16th October, 1852: time

being made material and of the essence ot the contract.

2nd Storvies Equity, See. 776—780, and authorities cited.

2nd.—There was no agreement to extend the time of the performance by Bon.

ham on the part of Dements & Stedman.
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Ard.—A parol agreement such as is set up in the bill, or atttempted to le
proved, would not bind the parties,

4th.—The contract was rescinded by the sale to Johnson & Olson.

5th.—Admitting that Stedman & Dement told Firkins all that is pretended,
still, this is no contract of extension of time Ly them, especially as it is not shown
that Bonhamn was advised of the same, or in any manner acted upon it.

6th.—Neither Johnson nor Olson, nor their agent, were guilty of any frand or

misrepresentation by which the conveyance was procnred to them.

Tth.—Dements and Stedman had a clear legal right to treat Bonham’s contract
as forfeited, and to sell the Jand to another ; and, having done so, the reasons or

motives by which they were influenced to exert this right are wholly immaterial.

N. lI. PURPLE, Defendants Solicitor.
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