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IN-THE SUPREME COURT, STATE OF ILLINOS,
- Third Grand Division, April Term, A. D. 1861,

Vi

4

., THE CITY OF PEORIA,
Y8. 1

7 LA/ ATERR KIDDER,

{

This was a Bill in Chancery to enjoin the collection. of am assessment agaiust ap
pellee’s lot, for the supposed benefits by reason of the opening of Washington street
through Mills’s Addition. The lot in controversy is located at the corner of Main and
W ashington streets, in the city of Peoria, and abou? one third of a'mile from the nearest
point of the proposed street. :

The proceedings were had under the Aot of 1855, amendatoey ta-the City Charter of
Peoria, and referred to in the Bill, the 9th section of which provid :s that the Cammis-
sioners appointed to assess damages and benefits, having ascertained the damages and
expenses of such improvement, shall apportion and assess the same together with the
costs of proceeding, upon tho real estate, by them deemed benefitted, in propartion to
the benefits resulting thereto from the improvements.

In casc this section should be so vonstrued as to permit the commissioners, in making
their assessments, to assess benefits upon real estate other than the real estate lying
upon the street praposed to be opaned, and which are directly affected by the open-
ing of the street, then we say this section would be repugnant to the provisions of the
Constitution. The Constitution provides that all taxes and assessments shall be levied
by valuation, and that every person or corporation shall pay tax in proportion to the
value of his or her property. Sec. 2, Title Revenue, of Constitution.

The 5th section of same chapter provides that cities and towns may be invested
with power to assess and collect taxes for corporate purposes, such taxes to be uni-
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form in respect to persons and property within the jurisdiction of the body imposing
the same.

The Constitution was so framed to prevent unequal taxation, to prevent city or other
authorities from creating a debt, and compelling a portion of the persons or property
within its jurisdiction, to pay the debt so createl. So that no city has a right to con-
tract any indebtedness, no matter if it be supposed that some portion of the citizens
derive more benefit than other partions, and compel a portion of the citizens to pay the
debt against their consent. That is, three—fourths of the citizens have no right to say
to the remining one-fourth of the citizens, we will open such and such streets, and you
ghall pay for it. A debtcreated by the city for opening of streot is precisely the
same as any other debt, and must be paid in the same way, and there is no authority
£)r ellecting this debt from the taxable property of a portion of her citizens, to the ex-
clusion of the remainder.

0.1¢ reason why we should adhere to this provision in the Constitution, i3, that when
once we depart from it, it becomes impossible to preserve uniformity in taxation, and
the prinziple is weil illustrated n the present case, where the Commissioners; in making
their assessments, assessed the benefits to the lot in controversy, at $325, and made no
assessment on lots which arc showa te have been equilly benefitted by the improve-

ments.
The proceedings, under tho law, are irregular, defective, illegal and void, or at least
voidable.

The 5th section of the Act referred to, provides that the Commissioners appointed ta
make the assessments, shall give notice to the persons interested, of the time and place
of their meeting for the purpose of viewing the premises and making their assessments,
at least five days before the time of sush meeting, by publishing the samo in the news-
paper selected by the city.

This notice is one of the essential requirements necessary to confer jurisdietion over
the subject matter, and without which the Court has no jurisdictiod to render judg=
ment upon the report ot the Commissioners. Without notice, the acts of the Commis-~
sioners ara void. What notice was given to appellee, by the Commissioners, of their
purpose of viewing the lot in controversy? None, whatever 1  Appellee never received
any notice of any kind of the procetdings of tio Co:nmissioners. The only notice
given to him was published in the Peoria Transeript, and was only drected to the
owners of lots and land in the city of Peoria, tArough and over whick Washington street
will run in opening the same from the cast side of North-Fayette street in said city of
Peoria, through Mills’s addition to Washington street, in Morton, Voris anl Lavei'le’s
addition to Peoria.” This was no notice whatever to appellee. It neither was directed
to him in person as the law requires, nor did it specily any lot, nor (if it should be
deemed that a general notice of that kind was sufficient—and we say it is not sufficient,)
is this Dt included within the sweeping direction of the notice. This lot was not one of
the lots through and over whick the said street would run, but was located a third of a
mile from it. That the Legislature contemplated that notice should be given to the per-
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sons, is, we think, clear from the Sth section of the Act in which is provided, that when
the land and buildings belong to different persons, or if the land be subject to lease or
mortgage, the injury done to such persons irrespectively shall be awarded them, less the
benefits. An extremely cautious man, even would not beed such notice as this if he had
seen it in the paper—and we do not know whether appellee read the notice or not. Ile
states that he knew nothing of the proceedings until after Judgment, and there is no evi-
dence that he was cver formally or intormally notified of such proceedings. It would
be a violation of one of the first prineiples of justice and of judicial proceedings to try
or decide the rights of an individual without notice. =

Holiday vs. Swailes, 1 Scammon 510,
Eddy vs. The People, 15 111. 386,

‘This principle is analagous to proceedings for collection of taxes, anlthe ren.lition
of judgments for taxes. In those cases our Courts say the report and notics are the
foundation of the whole proceeding, and without them the Coart has 1o authority to
eanter judgment,

Spellman vs. Curtenius, 12 1. 409-413,
Pickett vs. Hartsock, 15 IJI. 279-282,
Fitch vs. Pinckard, 4 Scam 69,

The report of the commissioners is returned to the Court with an assessment on ap-
pellee’s lot of $325 with a deduction of $100 for compensation, but upon what fact ths
part of the assessment is based, it would, we think, be difficult for even the comimis-
sioners to explain. Upon the return of this report, the clerk of the Court issnes and
publishes a notice almost as indefinite as the one published by the commissioners, and
did not convey any ‘notice to appellee that his lot had been assessed, this notice being
directed generally to “The owners of lots and lands,” and were it not for the body of
the notice might equally apply to the whole city. But the body of the notice expl.ined
that “that the report and assessment of tha commissioners appointed to assess the
amount of compensation and benefits aseruing t5 the owners of lots and linds by rea-
son of the opening of the proposed street throwjh and over the same,” thus restricetinge
the effect of the notice to the owners of the Jots anl lan Is through and over which the
proposed street would run in opening the same. This notice is clearly insufficient so far
as the lot in controversy is concerned, and we think for-any purpose cither the owners
names should be mentioned in the notice, or the description of the premises against
whicb judgment is sought, should be specified in order to grant them an opportunity ot
contesting the same. There is no principle of our law by which an individual or cor-
poration can obtain judgment agaiust an individual or his property without any oppoz-
tunity on his part to contest the same. If this proceeding we:e allowed undar this law,
it would be extremely oppressive and in many instances work outrageous injustice, as
the law provides that in case of Judgment exccutions may issue, and the property shall
be sold without any right of redemption, the purchaser being entitied to a deed upon
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the sale. A most extraordinary power of confiscating property, truly! and all to be
done under the pretense of benefitting the property.

The proceedings in this case did not give the Court jurisdiction over this lot—and
the judgment so rendered was void.

The next point is that the assessments of the commissioners were not uniform. The
commissioners, under the law, were to ascertain the expenses of opening the street, and
assess the same upon such property as should be deemed to be benefiited in proportion
to the benefits resulting therefrom as nearly as may be. They are required to preserve
some sort of uniformity in their assessments 80 that the burden may not fall on two or
three individuals, and have the property of others equally benefitted to go free from
tax. The evidence in this caso shows that Lot one in Block three and Lot ten in Block
six would be cqually benefitted by the opening of this strest, and while the lot in con-
troversy was assessed at $325, neither of said other lots were assessed at all.

It may be argued that this case does not come within the province of a Court of
Chancery. Cuurts of Chancery have power to remove clouds or encumbrances from
the titles to real estate where these clouds or encumbrances are created Ly pretended
legal proceedings, as in cases where Jjudgments are obtained Ly frau !, and even where
the jundgments areillegal, and quiet thetitle in Equty, although the parties could try the
title at Law: Martin vs. Dryden et. al., 1 Gilman, 210.

In this case, it was out of th: power of the party to take an appeal, for the reason
that he knew nothing of the proceediugs until after julgment—the proceeding was in
rem and the judgm:znt wus against the property, and no provision is contained
in the act for either appeals or writs of error from such judgments, and a writ of error
Prosecuted by the appellee without any evidence in the Court below that he was the
owner of the lot would be lisble to dismissal if gratted. The execution was in the
hands of the Sheriff, who was threatening to sell theTot and thus completely divest the
title of appellee in the same. Aguin, in case the Court should hold that the proceedings
were strictly legal, than under the circumstances as shown in thiy cae, a Gourt of
Equity is alone clothed with power to grant the redress sought—to set aside the judg-
ment for the purpose of permitting the owner of the lot to introduce «vidence in
defence—to prove that the assessments were not properly made—to prove thas a portion
of the sum assessod on this lot ought to have been asscssed on other real estate, he
having been prevented from introducing said proof in the Court in which the judgment
was rendered.

The judgment against said lot is erroncous in the amount of costs for which said
Jjndgment was rendered, or as taxed by the clerk, and atlempted to be colleced by sale
of said lot. There is no authority for assessing specifically against any individual Int
any costs, but the ordinance under which the proceedings were held provides that there
shall be charged a proportionate share of the costs of the proceedings in the prem'ses.
Inthis case the costs as charged against this lot exceed the propnrtionate share ot

the costs, '
MaNviNG & Mernivax, Atlys. tor Appellee.
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IN THE SUPREME COURT, STAT& OF ILLINO'S,
Third Grand Division, April Term, A. D. 1861,

a > THE CITY OF PEORIA,
748 , V8.
//Z“&//m/ #BReeM _KIDDER, %

-~

This was a Bill in Chancery to enjoin the collection of an assessment agaiust ap
pellee’s lot, for the supposed benefits by reason of the opening of Washington street
through Mills’s Addition. The lot in controversy is located at the corner of Main and
Washington streets, in the city of Peoria, and abou$ one third of a mile from the nearest
point of the proposed street.

The praceedings were had under the Act of 1835, amendatory to the City Charter of
Peoria, and referred to in the Bill, the 9th section of which provid:s that the Commis-
sioners appointed to assess damages and benefits, having ascertained the damages and
expenses of such improvement, shall apportion and assess the same together with the
costs of proceeding, upon the real estate, by them deemed benefitted, in proportion to
the benefits resulting thereto from the improvements.

In case this section should be so construed as to permit the commissioners, in making
their assessments, to assess benefits upon real estate other than the real estate lying
upon the street proposed to be opzned, and which are directly affected by the open-
ing of the street, then we say this section would be repugnant to the provisions of the
Constitation. The Constitution provides that all taxes and assessments shall be levied
by valuation, and that every person or corparation shall pay tax in proportion to the
value of his or her property. Seec. 2, Title Revenue, of Constitution.
The 5th section of same chapter provides that cities and towns may be invested
with power to assess and collect taxes for corporate purposes, such taxes to be uni-
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form in respect to persons and property within the jurisdiction of the body imposing
the same.

‘The Constitution was so framed to prevent unequal taxation, to prevent city or other
authorities from creating a debt, and compelling a portion of the persons or property
within its jurisdiction, to pay the debt so createl. So that no city has a right to con-
tract any indebtedness, no matter if it be supposed that som2 portion of the citizens
Jderive more benefit than other portions, and compel a portion of the citizens to. pay the
debt against their consent. That is, three—fourths of the citizens have no right to say
to the remininx one fourth of the citizens, we ‘will open such and such streets, and you
shall pay for it. A debtcreated by the city for opening of street is precisely the
same as any other debt, and must be paid in the same way, and there is no authority
£y ¢ollecting this debt from the taxable property of a portion of her citizeny, to the ex-
clusion of the remainder..

0.1¢ reason why we should adhere to this provision in the Constitution, i, that when
once we depart from it, it becomes impossible to. preserve uniformity in taxation, and
the prinziple is weil illustrated 1n the present casc, where tho Commissioners, in making
their assessments, assessed the benefits to the lot in controversy, at $325, and made no
assessment on lots which are shown to have been equully benafitted by the improve-
ments,

The proceedings, under the law, are irregular, defective, illegal and void, or at least
voidable.

The 5th section of the Act referred to, provides that the Commissioners appointed to
make the assessments, shall give notice fo the persons interested, of the time and place
of their meeting for the purpose of viewing the premises and making their assessments,.
at least five days before the time of sush meeting, by publishing the same in the news-
paper selected by the city.

This notice is one of the essential requiroments necessary to confer jurisdiction over
the subject matter, and without which the Court has no jurisdiction to render judg-
mant upon the report ot the Commissioners. Without notice, the acts of the Commis-
gioners are void. What notice was given to appellee, by the Conmissioners, of their
purpose of viewing the lot in controversy? None, whatever ] Appellee never received
any notice of any kind of the procezdings of the Commissioners. The only notice
given to him was published in the Peoria Transeript, and was only d'rected to the
owners of lots and land in the city of Peoria, t hrough and over which Washington street
will run in opening the same from the east side of North-Fayette street in said city of
Peoria, through Mills’s addition to Washington strect, in Morton, Voris anl Laveiile’s
addition to Peoria.” This was no notice whatever to appellee. It neither was directed
to him in person as the law requires, nor did it specify any lot, nor (if it should be
deemed that a general notice of that kind was sufficient—and we say it is not sufficient,)
is this Lt included within the sweeping direction of the notice. This lot was not one of
the lots through and over which the said street would run, but was located a third of a
mile from it. That the Legislature contemplated that notice should be given to the per-
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soms, is, we think, clear from the Sth section of the Act in which is provided, that when
the land and buildings belong to different persons, or if the land be subject to lease or
mortgage, the injury done to such persons irrespectively shall be awarded them, less the
benefits. An extremely cautious man, even would not beed such notice as this if he had
seen it in the paper—and we do not know whether appellee read the notice or not. ITe
states that he knew nothing of the proceedings until after judgment, and there is 1o evi-
dence that he was cver formally or informally notified of such proceedings. It would
be a violation of one of the first principles of justice and of judicial proceedings to try
or decide the rights of an individual without notice.

Holiday vs. Swailes, 1 Scammon 510,
Eddy vs. The People, 15 IlI. 385.

This principle is analagous to proceedings for collection of taxes, anlthe ren.lition
of judgments for taxes. In thos: cases our Courts say the report and notics are the
foundation of the whole proceeding, and without them the Couart has no authority to
enter judgment,

Spellman vs. Curtenius, 12 I 409413,
Pickett vs. artsock, 15 III. 279-232,
Fiteh vs. Pinckard, 4 Scam g9,

The report of the commissioners is returned to the Court with an assessment on ap-
pellee’s lot of $325 with a deduction of $100 for compensation, but upon what fact this
part of the assessment is based, it would, we think, be difficult for even the cominis-
sioners to explain. Upon the return of this report, the clerk of the Court issues and
publishes a rotice almost as indefinite as the one published by the commissioners, and
did not convey any notice to appellee that his lot had heen assessed, this notice being
directed generally to “The owners of lots and lands,” and were it not for the body of
the notice might equally apply to the whole city. But the body of the notice expliined
that “that the report and assessment ot the commissioners appointed o assess the
amount of compensation and benefits aseruing to the owners of lots and lands by rea.
son of the opening of the proposed street throwsh and over the samz,” thus restricting
the effect of the notice to the owners of the lots and lan s through and over which the
proposed street would run in opening the same. This notice is clearly insufticient so far
as the lot in controversy is concerned, and we think for any purpose either the owners
names should be mentioned in the notice, or the description of the premises against
which judgment is sought, should be specitied in order to grant them an opportuuity of
contesting the same. There is no principle of our law by which an individual or cor-
poration can obtain judgment agaiust an individual or his property without any oppoz-
tunity on his part to contest the same. If this proceeding we:e allowed undar this law,
it would be extremely oppressive and in many instances work outrageous injustice, as
the law provides that in case of judgmen$ executions may issue, and the property shall
be sold without any right of redemption, the purchaser being entitied to a deed upon
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the sale. A most extraordinary power of confiscating property, truly! and all to be
done under the pretense of benefitting the property.

The proceedings in this case did not give the Court jurisdiction over this lot—and
the judgment so rendered was void.

The next point is that the assessments of the commissioners were not uniform. The
commissioners, under the law, were to ascertain the expenses of opening the street, and
assess the same upon such property as should be deemed to be benefiited in proportion
to the benefits resulting therefrom as nearly as may be. They are required to preserve
some sort of uniformity in their assessments so that the burden may not fall on two or
three individuals, and have the property of others equally benefitted to go free from
tax. The evidence in this case shows that Lot one in Block three and Lot ten in Block
six would be equally benefitted by the opening of this streat, and while the lot in con-
troversy was assessed at $325, neither of said other lots were assessed at all.

It may be argued that this case does not come within the province of a Court of
Chancery. Courts of Chancery have power to removo clouds or encumbrances from
the titles to real estate where these clouds or encumbrances are created by pretended
legal proceedings, as in cases where Judgments are obtained Ly fraul, and even where
the judgments are illegal, and quiet the title in Equity, alchouzh the parties eould uy the
title at Law : Martin vs. Dryden et. al., 1 Gilman, 210.

In this case, i was out of ths power of the party to take an appeal, for the reason
that he knew nothing of the proceedings until after Julgment—the procecding was in
rem and the judgmant was against the property, and no provision is contained
in the act for either appeals or writs of error from such Jjudgments, and a writ of error
prosecuted by the appellee without any evidence in the Court below that he was the
owner of the lot would be lisble to dismissil if gravted. The execution was in the
hands of the Sheriff, who was threatening to sell the lot and thus completely divest the
title of appellee in the same. Aguin,in case the Court should hold that the proceedings
were strictly legal, than under the circumstances as shown in this cae, a Court of
Equty is alone clothed with power to grant the redress sought—to set aside the judg-

ment for the purpose of permitting the owner of the lot to introduce tvidence in
defence—to prove that the assessments were not properly made—to prove tha, a portion
of the sumn assessod on this lot ought to have been asscssed on other real estate, he
having beeu prevented from introducing said proof in the Cowrtin which the Judgment

was rendered.

The judgment against said ot is erroneous in the amount of costs for which said
Jjndgment was rendered, or as taxed by the clerk, and attempted to be colleced by sale
of said lot. There is no authority for assessing specifically against any individual log
any costs, but the ordinance under which the proceedings were held pro-vides that t.hcxe
shall Le charged a proportionate share o' the costs of the proceedings in the prem'ses.
In this case the costs as charged against this lot exceed the proportionate share of

the costs, ‘
MaxyxiNe & MErrIMAN, Atys. for Appellee.
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In the Supreme Court, Ottawa, April Term, 1861,

>o@ =

THE CITY OF PEORIA, and
JOHN BRYNER, Appellants.

Sy Appeal from Peoria.
ALVAN KIDDER. Appellee. |

Kidder filed his Bill in the Peoria Circuit Court for an injunction to restrain
the city from collecting an assessment made upon a certain Lot in Peoria to pay
damages occasioned by opening a street.

The Bill states that the city was incorporated on the the 2d December 1844, by
a Special Act. That on the 12th February 1855, the charter was amended and a
law passed providing for the opening streets, &e. in the city; which act is sub-
stantially set out in the Bill, and which so far as relates to this case is as follows :

Sec. 1. That the city council of the city of Peoria shall have power to open,
lay out, alter, abolish, widen, extend, straighten, cstablish, grade, pave and name
or otherwise improve or keep in repair public squares or grounds, streets, avenues,
lanes, alleys or highways within the corporate limits of the city ot Peoria.

§ 3. Whenever, in the opinion of the city council of the city of Peoria, it shall
Le necessary to take private property for opening, laying out, altering, widening,
extending, straightening or establishing any public square or grounds, streets,
avenues, lanes, alleys, highways, public wharves, docks, slips or landing-places
within the limits of said eity, the corporation shall make a just compensation there-
for to the person or persons whose property is proposed to be taken; and if the
amount of such compensation can not be agreed upon, the mayor ot said city shall
file with the judge of the county court of Peoria county a petition praying for the
appointment of three disinterested freeholders of said “city as commissioners to
estimate and assess the amount of such compensation.

£ 4. On the filing of said petition with the county judge of =aid county, it shall
be s duty to appoint three commissioners, as aforesaid, to ascertain and assess the
damages and recompense due the owners of such land, respectively, and at the
same time to determine what persons will be benefited, in proportion, as nearly as
may be, to the benetits resulting to each.

£ 5. The commissioners shall be sworn faithfully to execunte their duty, according
to the best of their ability, before entering on their duties 3 they shall give notice
to the porsons interested of the time and place of their weeting for the purpose of
viewing the premises and making their assessment at least five days before the
time of such meeting, by publishing the same in the newspaper selected by the ¢ty

council for publishing their ordinances and proceedings tfon the time being. Said
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commissioners shall view the premises, and, in their discretion, receive any legal
evidence, and may, if necessary, adjourn from day to day.

§ 6. The commissioners shall thereupon proceed to make their assessment, and
determine and appraise to the owner or owners the value of the real estate appro-
priated for the improvement and the injury arising to them, respectively, from the
condemnation thereof, which shall be awarded to such owners, respectively, as
damages, after making due allowance therefrom for any benefit which such owners
may respectively derive from such improvement.

§ 7. If the damage to any person be greater than the benefits received, or if the
benefit be greater than the damage, in either case the commissioners shall strike a
balance, and carry the difference forward to another colunin, so that the assessment
may show what amount is to be received or paid by such owners, respectively ;
and the difference only shall, in any case be collected of them or paid to them.

§ 8. If the land and buildings belong to different persons, or if the land be sub-
jeet to lease or mortgage, the injury done such persons, respectively, may be
awarded to them by the commissioners, less the benefits resulting to them, respect-
ively, from the improvement.

§ 9. Having ascertained the damages and expenses of such improvement, as
aforesaid, the commissioners shall, thereupon, apportion and assess the same, to-
gether with the costs of proceedings, upon the real estate by them deemed bene-
fited, in proportion to the benefits resulting thereto trom the improvements, as
nearly as may be, and shall describe the real estate upon,which their assessments
may be made. When completed, the commissioners shall sign and return the same
to the said county judge within thirty days of' their appointment.

§ 10. The clerk of said county court shall give ten days’ notice, in the newspa-
per as aforesaid, that such assessments have been returned, and, on a day to be
specified therein, will be confirmed by the said county court, unless objections to the
same are made by some person interested. (bjections may be heard before the
county court, and the hearing may be adjourned from day today. The court shall
have power, in its discretion, to confirm or annul the assessment, or refer the same
back to commissioners. If annulled, all the proceedings shall be void ; it con-
firmed, a judgment shall be rendered against the property or lands benefited in
favor of the city of Peoria, and an order of confirmation shall be entered on the
records of said court, directing an execution to issue to the sherift’ of said court,
commanding him to levy upon and sell the said property so benefited, and against
which said judgment may be rendered ; and said sherift’ shall proceed to advertise
and sell the same, as upon executions at law.

§ 11. If said report or assessment be referred back to the same or other com-
missioners, they shall proceed to make their assessments, and return the same, in
like manner, and give like notices, as herein required in relation to the first ; and all
parties in interest shall have the like notices and rights, and the said court shall
perform like duties, and have like powers, in relation to any subsequent determina-
tion as are herein given in relation to the first.

§ 12. The said county court shall have power to remove commissioners, and from
time to time appoint others in the place of such as may be removed, refuse, neglect
or be unable, from any cause, to serve.

§ 17. The eaid city council shall have power to provide, by ordinance or resolu-
tion, for the compensation or fees of said judge, clerk and commissioners, and for
the survey and plat of such improvement, and to prescribe the form of any notice,
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petition, judgment, execution or other proceeding in their judgment necessary and
proper to perfect the making of any such improvement.

The Bill further states that on the 30th day of October, A. D. 1855, the city
council passed an ordinance providing for the appropriation of private property for
public use. This ordidance so far as relates to the matters in controversy is as
follows :

Seo. 1. That whenever, in the opinion of the city council of said city, which
shall be expressed by resolution to be entered upon the journal of their proceed-
ings, it shall become necessary to take private property for any of the purposes
enumerated in the third section of an act of the Greneral Assembly of the State of
Illinois, approved February 12, 1855, entitled ¢ An Act to amend an Act entitled
¢ An Act to incorporate the city of Peoria,” in force December 3, 1844, and the
several acts amendatory thereto,’ the city engineer and surveyor, or such other
engineer and surveyor as the city council shall designate, shall make a survey and
plat of the lots and lands through and over which the street, alley, etc., to be

opened, widened, extended, etc., or other improvement to be made, will run, and

said survey and plat shall exhibit the lots and lands, and lines of the street,
alley, etc., proposed to be opened, widened, extended, etc., which shall be sub-
mitted to the city council, and said council shall appoint from among their number
a committee of two, whose duty it shall be to negotiate with the owners or agents
of the lots and land through and over which the said street, alley, or other im-
provement, as shown by the said plat, will run, as to the price at which that portion

of the lots and lands necessary to make the proposed improvement can be pur-

chased by the said city, and said committee shall make a report of their proceed-

ings to said council at any time within sixty days after their said appointment.

§ 2. If the price of the lots and lands necessary to make said improvement can
not be agreed upon between the owners or agents of the same and the said city
council, the mayor of said city shall file with the judge of the county court of
Peoria county a petition, which shall be in the following form, as near as may be,
varying the same to suit the particular kind of improvement, to wit

To the Hmorable, the Judge of the County Court of the County of Peoria in the
State of Illinois:

The petition of the undersigned, mayor of the city of Peoria, in said county and
State, respectfully represents that the city council of said city has deemed it neces-
sary to take private property for the opening of street from to , as
represented on the plat hereto attached and forming part hereof, and that the com-
pensation to be paid by said city to the owners of the lots and lands through and
over which said street will run, and the damages that may acerne to them respectively
by reason of the opening of the said street as represented on said plat, can not be
agreed upon between the said city and the said owners, and the undersigned would
therefore pray your Honor to appoint three disintercsted freeholders of said city of
Peoria as commissioners to estimate and assess the amount of such compensation,
and at the same time to determine what persons will be benefited by such improve-
ment, and assess the damages and expenses thereof on the real estate of the per-
sons benefited, in proportion, as nearly as may be, to the benefits resulting to each
in accordance with the provisions of an act of the General Assembly of the State
of Tllinois, approved February 12, 1855, entitled ¢ An Act to mend an Act entitled




4

¢An Act to incorporate the city of Peoria,” in force December 3, 1844, and the
several acts amendatory thereto,’
And, as in duty bound, I will ever pray, ete., A. B,

Mayor of the city of Peoria.
Mayor’s Office, , 18 .

§ 8. The appointment of and notice to the said commissioners by the said
county court shall be in the following form, as near as may be, to wit:

StaTE oF IrLINOIS,
Peoria County,

To

——, disinterested freeholders of the City of Peoria :

‘Warreas, It has been represented to the undersigned, judge of the county
court of Peoria county, that the city council of the city of Peoria has deemed it
necessary to take private property for the opening, ete., of street, from

to , as represented in the petition and on the plat hereunto attached,
and that the compensation to be paid by said city to the owners of lots and lands
through and over which said street will run, for the damages that may accrue to
them respectively by reason of the opening of said strect, as represented on said
plat, can not be agreed on between the said owners and the said city; you are
therefore hereby notified that, upon the application of the mayor of said city of
Peoria, I have appointed you, the said disinterested freeholders of said city, com-
missioners to ascertain and assess the damages and recompense due the owners of
said lots and lands respectively, by reason of said street running through and
across the same, and at the same time to determine what persons will be benefited
by such improvement, and assess the damages and expenses thereot on the real
estate of the persons benefited, in proportion, as nearly as may be, to the benefits
resulting to each, as provided by law; and you are lLiereby summoned to appear

before this court at o’clock — M., on the day of , A. D, 18—,
to take and subscrice the oath in such case made and provided.
Witness my hand and the seal of said court, at Peoria, this day of

, A. D. 18—. C. D,
Judge county court Peoria county,
Attest : E. F., County clerk.

§ 4. The time to be fixed for the appearance of the said comnmissioners before the
said court to take and subscribe the oath herein required shall not exceed five days
from the date of the said notice and summons, and the said notice and summons
may be served upon the said commissioners by the sherift of Peoria county, the
marshal, or any police constable of said city of Peoria, or any constable of Peoria
county, by reading and showing the same to each of the said commissioners ; and the
officer serving the same shall make return therof to said county court as in cases of

summons at law.
§ 5. The form of the oath to be administered to the said commissioners shall be

substantially in the following form, as near as may be, and the same may be admin-
istered by the judge or clerk of* said county court, to wit:
StaTe oF IrLINOIS,
Peoria County, } o~
‘We the undersigned, disinterested freeholders of the City of Peoria, do solemn-
ly swear (or affirm, as the case may be) that we will faithfully and impartially exe-
cute and perform the duties required of us as commissioners, according to law and
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the ordinances of the City of Peoria, and to the best of our gkill and ability,. and
as such commissioners that we will make a true report of our proceedings on the
matters and things submitted to us as set forth in the annexed petition, plat and

other papers in relation to the opening of———street in the City of Peoria. So
help us God. LJ,
K. L., } Commissioners.
MN, ) .
Subscribed and sworn to before me on this day of: 18—.

G. H., County clerk (or judge).

§ 6. The county clerk shall deliver to said commissioners, after they have been
sworn, the petition, plat, notice, and all the papers connected with the said pro-
ceedings.

§ 7. The form of the notice required to be given and published to the owners of
lots and lands by the said commissioners before entering upon the discharge of
their duties shall be in the following form, as near as may be, to wit:

Commissioner's Notice, Opening of —— ——street in the City of Peoria.

Notice is hereby given to the owners of lots and lands in the City of Peoria,
through and over which street will run in opening the same from ———
to , that the undersigned, commissioners appointed by the county court of
Peoria county to assess the amount of compensation and benefits accruing to the
owners of lots and lands damaged and benefited by the opening of said street, will
mect at — in said City of Peoria, on the — day of — , 18—, at the
hour of — o’clock — M., and that they will proceed to view the premises as re
quired by law ; when and where all persons interested may attend it they think

roper. 1. J.
LR K. L’., { Commissioners.
Peoria, —, A. D. 18—. M. N, )

§. 8. The said commissioners may, in their discretion, receive any legal evidence
offered, in order to aid them in the discharge of their duties, and shall have power
to administer to witnesses the usual oaths under the laws of this State ; and the said
commissioners shall return to the judge of said county court, with their report, the
petition, plat, notices and all other papers received by them from the said county
clerk, all of which shall be filed by said clerk.

§ 9. The form of the report and assessment of the said commissioners to the
county court shall be in the following form, as near as may be, to wit:

To the Honorable, the Judge of the County Court of Peoriu County :

The undersigned commissioners appointed by your Honor on the day of
, A. D., 18—, to assess the amount of compensation and benefits accruing to
the owners of lots and lands damaged and benefited by the opening of
street in the city of Peoria, as represented on the plat hereto attached, and forming
part hereof, beg leave to report, that, after being duly sworn and giving the notice
required by law, we proceeded to the examination of the premises through and over
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which said — street will run, and do assess the said compensation and bene-

fits as follows, to wit:

Compensation
to owners.
Total Benefitg

Compensation to owner of lot , in bloek —— (in
case he has sustained any). $100 00
Benefits to the same (if' there be any).
Benefits aceruing to the owner of lot in block——
[Here carrry out the compensation and benefits, giv-
ing a proper description of the lots and lands
and the amount due to and assessed against

each.
Total compensation and benetits. 100 00j100 00

All of which with accompanying papers, is respectfully submitted.
A.D. 18—.

‘Witness our hands and seals, at Peoria, this -— day of y
L J. [rs]
K.L. [L. 8] } Commissioners.

M. N.,, [r.5.]

§ 10. The form of the notice required to be given by the clerk of said county
court after the return of the report and assessment of the said commissioners shal]

be in the following form, as near as may be to wit:
Orrice oF THE County CLERK, }

Peoria County.

Opening of ———— street. Notice to owners of lots and lands.
Notice is hereby given that the report and assessment of the commissioners ap-
pointed by the county court of Peoria county to assess the amount of compensation
and benefits accruing to the owners of lots and lands by reason of the opening of
—— street through and over the same has been returned by said commis-
sioners to the judge of the county court of Peoria county, and that on the — day
of —, A. D. 18—, the said report and assessment will be confirmed by the said

county court, unless legal objections to the confirmation of the same be made by

some persons interested therein.
Peoria, , A, D. 18—. ONES
Clerk county court of Peoria county.

§ 11. If the said report and assessment returned to the said county judge by the
said commissioners shall, on the day named in the notice of the county clerk as
aforesaid, be annulled or referred back to the said commissioners, the said court shall
indorse its action on the back of said report, and state the grounds upon which it
annuls or refers the same back to the said commissioners, which indorsement shall
be signed by the said county judge and attested by the clerk of said court ; but if
the said report and assessment of said commissioners shall be confirmed by the said
county judge, the petition, plat, appointment of and notice to the said commissioners,
their oath, and their notice to the owners of the lots and lands affected by the im-

provement, their report and assessment, and the notice of the county clerk of the
time and place when and where the said report will be confirmed, shall all be placed
on record, and a judgment shall be rendered against the lots and lands benefited by
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said improvement in favor of the city of Peoria, which judgment shall be in the fol-
lowing form, as nearly as may be, to wit :

Waereas, The commissioners appointed by this eourt on the —— day of — A.
D. 18—, to ascertain and assess the damages and recompense due the owners of lots
and lands by the reason the opening of ———— street through and over the same,
did, on the — day of ——, A. D. 18-—, return to this court their reports and as-
sessments of the amount of compensation and benefits aceruing to the said owners
respectively, and it appearing to the satisfation of said court that the said commis-
sioners were duly summoned and sworn, and that the notices required to be given
according to law and this ordinance were duly given, published and served by the
said commissioners and the proper officers, it is therefore ordered and adjudged that
a judgment be rendered against the following lots and tracts of land for the sums set
opposite the same respeatively, and also for a proportionate share of the costs of the
proceedings in the premises, to wit:

[Here insert the lots and lands by their proper descriptions, and the amounts of
the benefits acerning to each lot or tract of' land, with the costs against each, up to
and iacluding the costs on the rendition of the judgment.]

And it is {urther ordered and adjudged that the said report and assessment of the
eaid commissioners be confirmed, and that executions issue to the sheriff of Peoria
county, and that he, the said sheriff, be commanded to levy upon and sell the said
lots and lands against which judgment is herein rendered, in the same manner as in
executions at law.

Entered

—, A.D. 18— Q. R,
Judge County Court, Peoria County.

The bill alledges that the 9th section of the amendatory act is repugnant to the
constitution of the State of Illinois in providing a way ol levying and assessing taxes
in conflict therewith.

That complainant was on the 1st of August 1859, and still is owner of 72
feet front on Washi.:gton street by 854 feet deep, part lot 4 in block (2) in Peoria.
That on the 8th of August 1859, the mayor filed his petition with the Judge ot the
County Court of Peoria county, praying for the appointment of commissioners to
assess compensation &c., to owner of real estate, for opening Washington street from
North Fayette street, through Mills addition to Washington street in Morton, Voris
and Laville’s addition to Peoria &c.

That on the 15th of August 1859, Sidney Pulsifer, Lewis Keyon and G. L. Ryors
were appointed commissioners, and duly notified of their appointment. The com-
missioners reported on the 3d of October 1859, which report was rejected by the
court and the matter was referred back to the same commissioners.

That on the 12th of October, A. D. 1859, the commissioners published a notice
that they would meet on the 19th of October 1859 to make the assessments dc.

That complainants lot does not lie within a quarter ot a mile of the portion of the
street proposed to be opened.

That complainant had no notice other than the published notice aforesaid, that he
or his lot assessed is included within the terms of the notice.

The commissioners filed their report on the 11th of November 1859.

That on the 12th of November 1859, the clerk of the court published a notice,
that said report was filed, and that the same would be confirmed on the 28th of
November 1858, unless objections were made. Copy filed.

That on the 30th of November 1859, the commissioners report was approved and
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aaginent entered against complainants lot, he being the owner of one half only, for
$9225 00 and costs.

That not having any notice he did not appear, or defend against said judgment,
that all the procadings were had, and judgment rendered in said court without his
knowledge, and that said judgment was rendered without authority.

That the assessment and judgment against said lot is unjust and oppressive and
the benefits are not assessed in a uniform manner.

That the commissioners assessed his damages $100, and benefits $325 00. That
other lots are bLenefited as much as his which are not assessed at all, and that the
assessments ave not uniform, and that his lot is not benefited to the amount of the
judgments. That the costs are also excessive and illegally charged.

That exeention has been issued to collect said judgment, which had been deliv-
ered to Johr Bryner sheriff, who has levied the same upon said lot, and threatens to
cell the same, that a sale would cloud complainants title. That the judgment is void
or voidable &e.

PRAYER.

That the judgment and proceedings may be set aside, and for a perpetual injunc-
tion &c.

The defendant answer admitting the passage of the acts of February 12th, 1855,
and December 2d, 1844, and the passage of the ordinance before set out of the 30th
aof October 1855.

Denies that any portion of the law is repugnant to the constitution of the State. .
Admits that complainant is owner of the lots, that the commissioners were appoint-
ed and made their report as stated in the bill. Defendant also admits that the
notices were given as stated in  complainants bill. It can ncither admit or deny
the statement that the complainant had no other notice than as charged in the bill
of the proceedings, and insists that the notices set forth as exhibits are sufficient and
legal notices.

Tt admits the rendition of the judgment, the issuing of execution as charged, but
denies that any illegal costs arve charged. It also states that the assessments were
a5 uniform and equitable as the nature of the case and the circumstances of the
parties would permit, and that complainants lot is benefited to the full amount and
value of the judgment rendered against his said lot

Defendant further states that the records and exhibits of the county court filed
September 4th 1850, is a complete and perfect record and history of the proceedings
of the city in opening said street in complainants bill mentioned, and they refer to
<aid records and make the whole a part of their answer in the cause, submitting and
insisting that all the proceedings are had and done pursuant to law and the ordi-
nances of the city. They admit that complainants lot is some distance from that
portion of Washington street sought to be opened but insist that the same is on
Washington street, of which the part sought to be opened forms a continuous por-
tion, and that complainants lot will be greatly benefitted by opening said street
and that all the lots along said Washington street between complainants lot and the
street sought to be opened, are also assessed in proportion to the benetits aceruing
to each ; as will appear by the commissioners report.




9

Giririny A map of the city of Peoria is also attached and made part of the record showing

p. 104. the location of all the lots assessed &ec.

COMPLAINANT FILED A REPLICATION.

The only evidence, other than the exhibits aforesaid, taken in the case consists of
the testimony of Jacob Darst and Wm. M. Dodge who state that they are familiar
p. 106-7.  with the complainants lot and that the lots on the opposite side of Main street being

also on Washington street, and which are not assessed for opening the street in
question would be equally benefited with complainants lot in the opening of said
strect.

p. 104.

ERRORS ASSIGNED.
Ist. Rendering a decree for a perpetual injunction.
2nd. Not dismissing complainants bill.
POINTS, BRIEFS AND AUTHORITIES.
1st. The notices of the assessments and of the confirmation of the report were
substantially in accordance with law and the city ordinance.
The city ot Ottowa vs. Macy et al., 20 IIL. 413.

2nd. No portion of the law is unconstitutional.

3d. The commissioners must ot necessity be the sole judges as to what property
will be benefited by the opening of a street, and their assessment or report cannot
be attacked except for partiality or fraud.

City of Ottowa vs. Macy et al., 20 [1l. £13.

4th. The notices being legal the apellee was bound to make his defence before the
commuissioners and the court, and take an appeal or writ of error to correct any ine”
qualities or illegality in the proceedings; and he cannot resort for relief to a court
of chancery. N. H. PURPLE,

Solieitor of appellants.
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In the Supréme Court, Ottawa, April Term, 1361

D OO T/

THE CITY OF PEORIA, and)
)
TAppeal from ZPeoria.

JOHN BRYNER, Appellants.
VS.
ALVAN KIDDER. Appellee.

Kidder filed his Bill in the Peoria Circuit Court for an injunction to restrain
the city from collecting an assessment made upon a certain Lot in Peoria to pay
damages occasioned by opening a street.

The Bill states that the city was incorporated on the the 2d December 1844, by
a Special Act. That on the 12th February 1855, the charter was amended and a
law passed providing for the opening streets, &ec. in the city; which act is sub-
stantially set out in the Bill, and which so far as relates to this case is as follows :

Sie. 1. That the city council of the city of Peoria shall have power to open,
lay out, alter, abolish, widen, extend, straighten, cstablish, grade, pave and name
or otherwise improve or keep in repair public squares or grounds, streets, avenues,
lanes, alleys or highways within the corporate limits of the city ot Peoria.

$ 3. Whenever, in the opinion of the city council of the city of Peoria, it shall
be necessary to take private property for opening, laying out, altering, widening,
extending, straightening or establishing any public square or grounds, streets,
avenues, lanes, alleys, highways, public wharves, docks, slips or landing-places
within the limits of said city, the corporation shall malke a just compensation there-
for to the person or persons whose property is proposed to be taken; and if the
amount ol such compensation can not be agreed upon, the mayor of said city shall
file with the judge of the county court of Peoria county a petition praying for the
appointment ot three Jisinterested frecholders of said city as commissioners to
estimate and assess the amount of such compensation.

£ 4+ On the filing of said petition with the county judge of said county, it shall
be Iis duty to appoint three commissioners, as aforesaid, to ascertain and assess the

damages and recompense due the owners of such land, respectively, and at the
came {ime to determine what persons will be benefited, in proportion, as nearly as
may be, to the benefits resulting to each.

§ 5. The commissioners shall be sworn faithfully to exeente their duty, according
to the best of their ability, before entering on their duties ; they shall give notice
to the porsons interested of the time and place of their meeting for the purpose of
viewing the premises and making their assessment at least five days before the
time of such meeting, by publishing the same in the newspaper selected by the city
council for publishing their ordinances and proceedings for the time being.  Saia

‘
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commissioners shall view the premises, and, in their discretion, receive any legal
evidence, and may, if necessary, adjourn from day to day.

§ 6. The eommissioners shall thereupon proceed to make their assessment, and
determine and appraise to the owner or owners the value of the real estate appro-
priated for the improvement and the injury arising to them, respectively, from the
condemnation thereof, which shall be awarded to such owners, respectively, as
damages, after making due allowance therefrom for any benefit which such owners
may respectively derive from such improvement.

§ 7. If the damage to any person be greater than the benefits received, or if the

benefit be greater than the damage, in either case the commissioners shall strike a
balance, and carry the difference forward to another colunin, so that the assessment
may show what amount is to be received or paid by such owners, respectively ;
and the difference only shall, in any case be collected of them or paid to them.
§ 8. If the land and buildings belong to different persons, or if the land be sub-
jeet to lease or mortgage, the injury done such persons, respectively, may be
awarded to them by the commissioners, less the benefits resulting to them, respect-
ively, from the improvement.

§ 9. Having ascertained the damages and expenses of such improvement, as
aforesaid, the commissioners shall, thereupon, apportion and assess the same, to-
gother with the costs of proceedings, upon the real estate by them deemed bene-
fited, in proportion to the benefits resulting thereto from the improvements, as
nearly as may be, and shall describe the real estate upon which their assessments
may be made. When completed, the commissioners shall sign and return the same
to the said county judge within thirty days ot their appointment.

§ 10, The clerk of said county court shall give ten days’ notice, in the newspa-
per as aforesaid, that such assessments have been returned, and, on a day to be
specified therein, will be contirmed by the said county court, unless objections to the
same are made by some person interested. Objections may be heard before the
county comt, and the hearing may be adjonrned from duy today. The court shall
have power, in its discretion, to confirm or annul the assessment, or refer the same
back to commissioners. If annulled, all the proceedings shall be void; it con-
firmed, a judgment shall be rendered against the property or lands benefited in
favor of the city of Peoria, and an order of confirmation shall be entered on the
records of said court, directing an execution to issue to the sherift of said court,
commanding him to levy upon and sell the said property so benefited, and against
which said judgment may be rendered ; and said sheriff’ shall proceed to advertise
and sell the same, as upon executions at law.

§ 11. If said report or assessment be referred back to the same or other com-
missioners, they shall proceed to make their assessments, and return the same, in
like manner, and give like notices, as herein required in relation to the first ; and all
parties in interest shall have the like notices and rights, and the said court shall
perform like duties, and have like powers, in relation to any subsequent determina-
tion as are herein given in relation to the first.

§ 12. The said county court shall have power to remove commissioners, and from
time to time appoint others in the place of such as may be removed, refuse, neglect
or be unable, from any cause, to serve.

§ 17. The said city council shall have power to provide, by ordinance or resolu-
tion, for the compensation or fees of said judge, clerk and commissioners, and for
the survey and plat of such improvement, and to prescribe the form of any notice,

4
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petition, judgment, execution or other proceeding in their judgment necessary and
proper to perfect the making of any such improvement.

The Bill further states that on the 30th day of October, A. D. 1855, the city
council passed an ordinance providing for the appropriation of private property for
public use. This ordidance so far as relates to the matters in controversy is as
follows :

Seo. 1. That whenever, in the opinion of the city council of said city, which
shall be expressed by resolution to be entered upon the journal of their proceed-
ings, it shall become necessary to take private property for any of the purposes
enumerated in the third section of an act of the General Assembly of the State of
Illinois, approved February 12, 1855, entitled ‘An Act to amend an Act entitled
¢ An Act to incorporate the city of Peoria,’ in force December 3, 1844, and the
several acts amendatory thereto,” the city engineer and surveyor, or such other
engineer and surveyor as the city council shall designate, shall make a survey and
plat of the lots and lands through and over which the street, alley, etc.,, to be
opened, widened, extended, etc., or other improvement to be made, will run, and
said survey and plat shall exhibit the lots and lands, and lines of the street,
alley, etc., proposed to be opened, widened, extended, etc., which shall be sub-
mitted to the city council, and said council shall appoint from among their number
a committee of two, whose duty it shall be to negotiate with the owners or agents
of the lots and land through and over which the said street, alley, or other im-
provement, as shown by the said plat, will run, as to the price at which that portion
of the lots and lands necessary to make the proposed improvement can be pur-
chased by the said city, and said committee ghall make a report of their proceed-
ings to said council at any time within sixty days after their said appointment.

§ 2. If the price of the lots and lands necessary to make said improvement can
not be agreed upon between the owners or agents of the same and the said city
council, the mayor of said city shall file with the judge of the county court of
Peoria county a petition, which shall be in the following form, as near as may be,
varying the same to suit the particular kind of improvement, to wit

To the Himorable, the Judge of the County Court of the Counly of Peoria in the
State of Illinois:

The petition of the undersigned, mayov of the city of Peoria, in said county and
‘State, respectfully represents that the city council of said city has deemed it neces-
sary to take private property for the opening of street from to
represented on the plat hereto attached and forming part hereof, and that the com-
pensation to be paid Dby said city to the owners of the lots and lands through and
.over which said street will run, and the damages that may acerne to them respectively
by reason of the opening of the said street as represented on said plat, can not be
agreed upon between the said city and the said owners, and the undersigned would
therefore pray your Honor to appoint three disintercsted freecholders of said city of
Peoria as -commissioners to estimate and assess the amount of such compensation,
and at the same time to determine what persons will be benefited by such improve-
ment, and assess the damages and expenses thereof on the real estate of the pei-
‘sons benefited, in proportion, as nearly as may be, to the benefits resulting to each
in accordance with the provisions of an act of the General Assembly of the State
-of Illinois, approved February 12, 1855, entitled ¢ An Act to mend an Act entitled

, as
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¢An Act to incorporate the city of Peoria,’ in force December 3, 1844, and the
several acts amendatory thereto.’
And, as in duty bound, I will ever pray, etc., A. B,
Mayor of the city of Peoria.
Mayor’s Office, o 1

§ 3. The appointment of and notice to the said commissioners by the said
county court shall be in the following form, as near as may be, to wit:

Srare or Irivors, |
Peoria County, 3

1o ——, disinterested freeholders of the City of FPeoria :

Waereas, It has been represented to the undersigned, judge of the county
court of Peoria county, that the city council of the city of Peoria has deemed it
necessary to take private property for the opening, ete., of street, from

to , as represented in the petition and on the plat hereunto attached,
and that the compensation to be paid by said city to the owners of lots and lands
through and over which said street will run, for the damages that may aecrue to
them respectively by reason of the opening of said street, as represented on said
plat, can not be agreed on between the said owners and the said city; you are
therefore hereby notified that, upon the application of the mayor of said city of
Peoria, I have appointed you, the said disinterested freeholders of said city, com-
missioners to ascertain and assess the damages and recompense due the owners of
said lots and lands respectively, by reason of said street running through and
across the same, and at the same time to determine what persons will be benefited
by such improvement, and assess the damages and expenses thereof on the real
estate of the persons benefited, in proportion, as nearly as may be, to the benefits
resulting to each, as provided by law ; and you are hereby summoned to appear
before this court at o’clock — M., on the day of JASD 18—,
to take and subscrice the oath in such case made and provided.

Witoess my hand and the seal of said court, at Peoria, this day of

s 2\ 10} Tl — C. D,
Judge county court Peoria county,

Attest: E. F., County clerk.

§ 4. The time to be fixed for the appearance of the said commissioners before the
said court to take and subseribe the oath herein required shall not exceed five days
from the date of the said notice and summons, and the said notice and summons
may be served upon the said commissioners by the sherift of Peoria county, the
marshal, or any police constable of said city of Peoria, or any constable of Peoria
county, by reading and showing the same to each of the said commissioners ; and the
officer serving the same shall make return therof to said county court as in cases of

summons at law.
§ 5. The form of the oath to be administered to the said commissioners shall be

substantially in the following form, as near as may be, and the same may be admin-
istered by the judge or clerk of said county court, to wit:

State o TrLmvors, |
Peoria County, :

‘We the undersigned, disinterested freeholders of the City of Peoria, do solemn-
ly swear (or affirm, as the case may be) that we will faithfully and impartially exe-
cute and perform the duties required of us as commissioners, according to law and
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the ordinances of the City of Peoria, and to the best of our skill and ability, and
a8 such commissioners that we will make a true report of our proceedings on the
matters and things submitted to us as set forth in the annexed petition, plat and
other papers in relation to the opening of ———street in the City of Peoria. 8o

help us God. ILdL }
K. L., » Commissioners.
M. N,

Subseribed and sworn to before me on this day of- 18—.

G. H., County clerk (or judge).

§ 6. The county clerk shall deliver to said commissioners, after they have been
sworn, the petition, plat, notice, and all the papers connected with the said pro-
ceedings.

§ 7. The form of the notice required to be given and published to the owners of
lots and lands by the said commissioners before entering upon the discharge of
their duties shall be in the following form, as near as may be, to wit:

Commissioner’s Notice, Opening vf —— —— street in the City of Peoria,

Notice is hereby given to the owners of lots and lands in the City of Peoria,
through and over which — street will run in opening the same from ———
to , that the undersigned, commissioners appointed by the county court of -
Peoria county to assess the amount of compensation and bencfits accruing to the
owners of lots and lands damaged and benefited by the opening of said street, will
meet at in said City of Peoria, on the day of — , 18—, at the
hour of — o’clock — M., and that they will proceed to view the premises as re
quired by law ; when and where all persons interested may attend if they think

proper. L J.,
. K. L., { Commissioners.
Peoria, ——, A. D. 18—. M. N, )

§. 8. The said commissioners may, in their discretion, receive any legal evidence
offered, in order to aid them in the discharge of their duties, and shall have power
to administer to witnesses the usnal oaths under the laws of this State ; and the said
commissioners shall return to the judge of said county court, with their report, the
petition, plat, notices and all other papers received by them from the said county
clerk, all of which shall be filed by said clerk.

§ 9. The form of the report and assessment of the said commissioners to the
county court shall be in the following form, as near as may be, to wit:

To the Honorable, the Judge of the County Court of Peoriu County:

The undersigned commissioners appointed by your Honor on the day of
, A. D., 18—, to asscss the amount of compensation and benefits acerning to

the owners of lots and lands damaged and benefited by the opening of
street in the city of Peoria, as represented on the plat hereto attached, and forming
part hereof, beg leave to report, that, after being duly sworn and giving the notice
required by law, we proceeded to the examination of the premises through and over
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svhich said — street will run, and do assess the said compensation and bene-
fits as follows, to wit:

Benefits to
owners
Total compen-
sation.
Total Benefits

Compensation
to owners.

Compensation to owner of lot , in bloek —— (in
case he has sustained any). $100 00
Benefits to the same (it there be any).
Benefits aceruing to the owner of lot in block——

" [Here carrry out the compensation and benefits, giv-
ing a proper description of the lots and lands

and the amount due to and assessed against

each.
Total compensation and benefits. 100 00/100 00

All of which with accompanying papers, is respectfully submitted.
‘Witness our hands and seals, at Peoria, this -— day of , A. D, 18—.

L J. [r.s]
K.L. [r. 8] } Commissioners.
M. N,, [r.s.]

§ 10. The form of the notice required to be given by the clerk of said county
court after the return of the report and assessment of the said commissioners shal]

be in the following form, as near as may be to wit:
Orrice oF THE CountY CLEREK,
Peoria County.

Opening of ———— street. Notice to owners of lots and lands.

Notice is hereby given that the report and assessment of the commissioners ap-
pointed by the county court of Peoria county to assess the amount of compensation
and benefits accruing to the owners of lots and lands by reason of the opening of

—— street through and over the same has been returned by said commis-
sioners to the judge of the county court of Peoria county, and that on the — day
of —, A. D. 18—, the said report and assessment will be confirmed by the said
county court, unless legal objections to the confirmation of the same be made. by

some persons interested therein.

Peoria, ——, A. D. 18—. (0), 12

Clerk county court of Peoria county.

§ 11. If the said report and assessment returned to the said county judge by the
said commissioners shall, on the day named in the notice of the county clerk as
aforesaid, be annulled or referred back to the said commissioners, the said court shall
indorse its action on the back of said report, and state the grounds upon which it
annuls or refers the same back to the said commissioners, which indorsement shall
be signed by the said county judge and attested by the clerk of said court; but if
the said report and assessment of said commissioners shall be confirmed by the said
county judge, the petition, plat, appointment of and notice to the said commissioners,
their oath, and their notice to the owners of the lots and lands affected by the im-
provement, their report and assessment, and the notice of the county clerk of the
time and place when and where the said report will be confirmed, shall all be placed
on record, and a judgment shall be rendered against the lots and lands benefited by
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said improvement in favor of the city of Peoria, which judgment shall be in the fol-
lowing form, as nearly as may be, to wit :

Waereas, The commissioners appointed by this eourt on the —— day of — A.
D. 18—, to ascertain and assess the damages and recompense due the owners of lots
' and lands by the reason the opening of ———— street through and over the same,
did, on the — day of ——, A. D. 18—, return to this court their reports and as-
sessments of the amount of compensation and benefits aceruing to the said owners
p. 16. respectively, and it appearing to the satisfation of said court that the said commis-
sioners were duly summoned and sworn, and that the notices required to be given
according to law and this ordinance were duly given, published and served by the
gaid commissioners and the proper officers, it is therefore ordered and adjudged that
a judgment be rendered against the following lots and tracts of land for the sums set
opposite the same respectively, and also for a proportionate share of the costs of the
proceedings in the premises, to wit:

[Here insert the lots and lands by their proper descriptions, and the amounts of
the benefits aceruing to each lot or tract of land, with the costs against each, up to
and izcluding the costs on the rendition of the judgment.]

l And it is farther ordered and adjudged that the said report and assessment of the
" gaid commissioners be confirmed, and that executions issue to the sheriff of Peoria
county, and that he, the said sheriff, be commanded to levy upon and sell the said

\ lots and lands against which judgment is herein rendered, in the same manner as in
1 executions at law. . ‘
.' Entered —, A.D. 18— QU Ry

Judge County Court, Peoria County.
p. 2. The bill alledges that the 9th section of the amendatory act is repugnant to the
constitution of the State of Illinois in providing a wa; of levying and assessing taxes
in conflict therewith.

That complainant was on the 1st of August 1859, and still is owner of 72

feet front on Washi.:gton street by 854 feet deep, part lot 4 in block (2) in Peoria.

p. 3 That on the 8th of August 1859, the mayor filed his petition with the Judge of the

: County Court of Peoria county, praying for the appeintment of commissioners to

ﬁgﬁg mg% assess compensation &c., to owner of real estate, for opening Washington street from

Commis- North Fayette street, through Mills addition to Washington street in Morton, Voris
’ers p. 21. and Laville’s addition to Peoria &e.

That on the 15th of August 1859, Sidney Pulsifer, Lewis Keyon and G. L. Ryors

g were appointed commissioners, and duly notified of their appointment. The com-

petition
| p. 20.

)' - . - . .

1 missioners reported on the 3d of October 1859, which report was rejected by the
‘ Order re- )+ and the matter was referred back to ‘the same cominissioners.
| : Jecting re-

port p. 43, Thaton the 12th of October, A. D. 1859, the commissioners published a notice
Notice p. that they would meet on the 19th of October 1859 to make the assessments &e.
19 50, That complainants lot does not lie within a quarter ot a mile of the portion of the
street proposed to be opened.
' AL That complainant had no notice other than the published notice aforesaid, that he
Roport p. or his lot assessed is included within the terms of the notice.
51-80. The commissioners filed their report on the 11th of November 1859.

Notice of  That on the 12th of November 1859, the clerk of the court published a notice’
confirma-  that said report was filed, and that the same would be confirmed on the 28th of
tion p. 80. November 1858, unless objections were made. Copy filed.

g That on the 30th of November 1859, the commissioners report was approved and

!
|
|

p. 6.




|
|

Judgment
p- 90-99.

p. T.

p- 101.

p- 103.

8

judgment entered against complainants lot, he being the owner of one half only, for
$225 00 and costs.

That not having any notice he did not appear, or defend against said judgment,
that all the procedings were had, and judgment rendered in said court without his
knowledge, and that said judgment was rendered witheut authority.

That the assessment and judgment against said lot is unjust and oppressive and
the benefits are not assessed in a uniform manner.

That the commissioners assessed his damages $100, and benefits $325 00. That
other lots are benefited as much as his which are not assessed at all, and that the
assessments are not uniform, and that his lot is not benefited to the amount of the
judgments. That the costs are also excessive and illegally charged.

That execution has been issued to collect saic judgment, which had been deliv-
ered to John Bryner sheriff, who has levied the same upon said lot, and threatens to
sell the same, that a sale would cloud complainants title. That the judgment is void
or voidable &c.

PRAYER.

That the judgment and proceedings may be set aside, and for a perpetual injunc-
tion &e.

The defendant answer adwitting the passage of the acts of February 12th, 1855,
and December 2d, 1844, and the passage of the ordinance before set out of the 30th
of October 1855.

Denies that any portion of the law is repugnant to the constitution of the State.
Admits that complainant is owner of the lots, that the commissioners were appoint-
ed and made their report as stated in the bill. Defendant also admits that the
notices were given as stated in complainants bill. It can neither admit or deny
the statement that the complainant had no other notice than as charged in the bill
of the proceedings, and insists that the notices set torth as exhibits are sufficient and
legal notices.

It admits the rendition of the judgment, the issuing of execution as charged, but
denies that any illegal costs are charged. It also states that the assessments were
as uniform and equitable as the nature of the case and the circumstances of the
parties would permit, and that complainants lot is benefited to the full amount and
value of the judgment rendered against his said lot

Defendant further states that the records and exhibits of the county court filed
September 4th 1850, is a complete and perfect record and history of the proceedings
of the city in opening said street in complainants bill mentioned, and they refer to
said records and make the whole a part of their answer in the cause, submitting and
insisting that all the proceedings are had and dune pursuant to law and the ordi-
nances of the city. They admit that complainants lot is some distance from that
portion of Washington street sought to be opened but insist that the same is on
‘Washington street, of which the part sought to be opened forms a continnous por-
tion, and that.complainants lot will be greatly benefitted by opening said street»
and that all the lots along said Washington street between complainants lot and the
street sought to be opened, are also assessed in proportion to the henefits accruing
to each j as will appear by the comimissioners report.
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: & A map of the city of Peoria is also attached and made part of the record showing
p. 104. the location of all the lots assessed dsc.
p, 104, COMPLAINANT FILED A REPLIOATION.
The only evidence, other than the exhibits aforesaid, taken in the case consists of
the testimony of Jacob Darst and Wm. M. Dodge who state that they are familiar

p. 106-7. with the complainants lot and that the lots on the opposite side of Main street being
also on Washington street, and which are not assessed for opening the street in
question would be equally benefited with complainants lot in the opening of said

strect.
ERRORS ASSIGNED.

1st. Rendering a decree for a perpetual injunction.

2nd. Not dismissing complainants bill.
POINTS, BRIEFS AND AUTHORITIES.

1st. The notices of the assessments and of the confirmation of the report were
substantially in accordance with law and the city ordinance.
The city of Ottowa vs. Macy et al., 20 IlL 413.

9nd. No portion of the law is unconstitutional.

3d. The commissioners must of necessity be the sole judges as to what property
will be benefited by the opening of a street, and their assessment or report cannot
be attacked except for partiality or fraud.

City of Ottowa vs. Macy et al., 20 IIl. 413.

4th. The noticos being legal the apellee was bound to make his defence before the
commissioners and the court, and take an appeal or writ of error to correct any ine”

qualities or illegality in the proceedings; and he cannot resort for relief to a cowrt
of chancery. N. H. PURPLE,

Solicitor of appellants.
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IN THE SUPREME COURT, STATE OF ILLINOS,
Third Grand Division, April Term, A. D. 1861,

THE CITY OF PEORIA,
V8.
1 1/ XBBa] KIDDER, X

This was a Bill in Chancery to enjoin the collection of an assessment agaiust ap
pellee’s lot, for the supposed benefits by reason of the opening of Washington street
through Mills’s Addition. The lot in controversy is located at the corner of Main and
Washington streets, in the city of Peoria, andabou’ one third of a mile from the nearest
point of the proposed street. :

.The proceedings were had under the Act of 1855, amendatory to the City' Charter of
Peoria, and referred to in the Bill, the 9th section of which provid:s that the Commis-
sioners appointed to assess damages and benefits, having ascertained the damages and
expenses of such improvement, shall apportion and assess the same together with the
costs of proceeding, upon the real ecstate, by- them deemed bencfitted, in proportion to
the benefits resulting thereto from the improvements.

In case this section should be so construed as to permit the commissioners, in making
their assessments, to assess benefits upon real estate other than the real estate lying
upon the street propased to be opened, and which are directly affected by the open-
ing of the street, then we say this seotion would be repugnant to the provisions of the
Constitation. The Constitution provides that all taxes and assessments shall be levied
by valuation, and that every person or corporation shall pay tax in ‘proportion to the
value of his or her property. Sec. 2, Title Revenue, of Constitution. :

The 5th section of same chapter provides that cities and towns may be invested
with power to assess and collect taxes for corporate purposes, such taxes to be uni
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form in respect to persons and property within the jurisdiction of the body imposing
the same.

The Constitution was so framed to prevent unequal taxation, to prevent city or other
authorities from creating a debt, and compelling a portion of the persons or property
within its jurisdiction, to pay the debt so createl. So that no c¢ity has a right to con-
tract any indebtedness, no matter if it be supposed that some portion of the citizens
derive more benefit than other partions, and compel a portion of the citizens to pay the
debt against their consent. That is, three—fourths of the citizens have no right to say
to the rem.ining one fourth of the citizens, we will open such and such streets, anl you
shall pay for it. A debt created by the city for opening of strect is ‘precisely the
same as any other debt, and must be paid in the same way, and there is no authority
fir eollecting this debt from the taxable property of a portion of her citizens, to the ex.
tlusion of the remainder.

O.c reason why we should adhere to this provision in the Constitution, is, that when
once we depart from it, it becomes impossible to preserve uniformity in taxation, and
the priniple is weil illustrated n the present case, where the Commissioners, in making
their assessments, assessed the benefits to the lot in controversy, at $325, anl made no
assessment on lots which are showa to have been equully benofitted by the improve-
ments.

The proceedings, under the law, are irregular, defective, illegal and void, or at least
voidable.

The 5th section of the Aot referred to, provides that the Commissioners appointed to
make the assessments, shall give notice fo the persons interested, of the time and place
of their meeting for the purpose of viewing the premises and making their assessments,
at least five days before the time of sush meeting, by publishing the same in the news-
paper selected by the city.

This notice is one of the essential requirements necessary to confer jurisdiction over
the subject matter, and without which the Court has no jurisdiction to render judg-
ment upon the report ot the Commissioners. Without notice, the acts of the Commis~
sioners are void. What notice was given to appellee, by the Commissioners, of their
purpose of viewing the lot in controversy? None, whateverl Appellee never received
any notice of any kind of the procesdings of the Commissioners. The only notice
given to him was published in the Peoria Transcript, anl was only d'rected to the
owners of lots and land in the city of Peoria, tArough and over which Washington strect
will run in opening the same from the east side of North-Fayctte street in said city of
Peoria, through Mills’s addition to Washington strect, in Morton, Voris anl Lavcile's
addition to Peoria.” This was no notice whatever to appellee. It neither was directed
to him in person as the law requires, nor did it specify any lot, nor (if it should be
deemed that a general notice of that kind was sufficient—and we say it is not sufficient,)
is this bt included within the sweeping direction of the notice. This lot was not one of
the lots through and over which the said street would run, but was located a third of a
mile from it. That the Legislature contemplated that notice should be given to the per-
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sons, is, we think, clear from the 8th section of the Act in which is provided, that when
the land and buildings belong to different persons, or if the land be subject to lease or
mortgage, the injury done to such persons irrespectively shall be awarded them, less the
benefits. An extremely cautious man, even would not beed such notice as this if he had
seen it in the paper—and we do not know whether appellee read the notice or not. Ile
states that he knew nothing of the proceedings until after judgment, and there is no evi:
dence that he was cver formally or informally notified of such proceedings. It would
be a violation of one of the first pringiples of justice and of judicial proceedings to try
or decide the rights of an individual without notice.

Holiday vs. Swailes, 1 Scammon 5106,
Eddy vs. The People, 15 I11. 386.

"This principle is analagous to proceedings for collection of taxes, anlthe renlition
of judgments for taxes. In those cases our Courts say the report and notics are the
foundation of the whole proceeding, and without them the Coart has no authority to
enter judgment,

Spellman vs. Curtenius, 12 III. 409-413,
Pickett vs. Hartsock, 15 Il 279-282,
Fitch vs. Pinckard, 4 Scam 69,

"The report’of the commissioners is returned to the Court with an assessment on ap-
pellee’s lot of $325 with a deduction of $100 for compensation, but upon what fact this
part of the assessment is based, it would, we think, be difficult for even the commis-
gioners to explain. Upon the return of this report, the clerk of the Court issues and
publishes a notice almost as indcfinite as the one published by the commissioners, and
did not convey any notice to appellee that his lot had heen assessed, this notice being
directed zenerally to ¢ The owners of lots and lands,” and were it not for the body of
the notice might equally apply to the whole city. But the body.of the notice explined
that “that the report and assessment of the commissioners appointed o assess the
amount of compensation and benefits azeruing t5 the owners of lots and lands by rea-
son of the opening of the proposed street through and over the sam=" thus restricting
the effect of the notice to the owners of the lots an 1 lan Is through and over which the
proposed street would run in opening the same. This notice is clearly insuflicient so far
as the lot in controversy is concerned, and we think for any purpose either the owners
names should be mentioned in the notice, or the deseription of the premises against
whicb judgment is sought, should be specified in order to grant them an opportunity ot
contesting the same. There is no principle of our law Ly which an individual or cor-
poration can obtain judgment against an individunal or his property without any oppor-
tunity on his part to contest the same. If this proceeding weie allowed undar this law,
it would be extremely oppressive and in many instances work outrageous injustice, as
the law provides that in case of Jjudgment executions may issue, and the property shall
be sold without any right of redemption, the purchaser being entitied to a deed upoen
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the sale. A most extraordinary power of confiscating property, truly! and all to be
done under the pretense of benefitting the property.

The proceedings in this case did not give the Court jurisdiction oveor this lot—and
the judgment so rendered was void.

The next point is that the assessments of the commissioners were not uniform. The
commissioners, under the law, were to ascertain the expenses of opening the street, and
assess the same upon such property as should be deemed to be benefitted in proportion
to the benefits resulting therefrom as nearly as may be. They are required to preserve
some sort of uniformity in their assessments 80 that the burden may not fall on two or
threc individuals, and have the property of others equally benefitted to go free from
tax. The evidence in this case shows that Lot one in Block three and Lot ten in Block
six would be cqually benefitted by the opening of this strest, and while the lot in con-
troversy was assessed at $325, neither of said other lots were assessed at all.

It may be argded that this case does not come within the province of a Court of
Caancery. Courts of Chancery have power to remove clouds or encumbrances firom
the titles to real estate where these clouds or encumbrances are created by pretended
legal proceedings, as in cases where Jjudgments ara obtained Ly fraul, and even where
the judgments are illegal, and quict the title in Equity, alchough the parties could try the
title at Law : Martin vs. Dryden et. al., 1 Gilman, 210.

In this case, it was out of thas power of the party to take an appeal, for the reason
thit he knew nothing of the proccedings uatil after Julgment—the proceeding was in
rem and the judgmznt was against the property, and no provision is contained
in the act for either appeals or writs of error from such judgments, and a writ ot error
prosecuted by the appellee without any. evidence in the Court below that he was the
owner of the lot would be lisble to dismissal if gratted. The esecution was in the
hands of the Sheriff, who was threatening to sell the lot and thus completely divest the
title of appellee in the same. Aguin,in case the Court should hold that the procecedings
were strictly legal, than under the circumstances as shown in this ca‘e, a Court of
Equty is alone clothed with power to grant the redress sought—to set aside the Jjudg-
ment for the purpose of permitting the owner of the lot to introduce «vidence in
defence—to prove that the assessments were not properly made—to prove that a portion
of the sum assessod on this lot ought to have been asscssed on other real estate, he
having been prevented from introducing said proof in the Court in which the Jjudgment
was rendered.

The judgment against said lot is erroneous in the amount of costs for which said
Judgment was rendered, or as taxed by the clerk, and attempted to be colleced by salo
of said lot. There is no authority for assessing specifically against any individual lot
any costs, but the ordinance under which the proceedings were Iield provides that there
shall be charged a proportionate share of the costs of the proceedings in the prem'ses.
Inthis case the costs as charged against this lot excced the proportionate share of'

the costs,

MANNING & MERRIMAN, Att’ys. for Appellee,




hifad %N.ﬂﬁ“ﬂﬁqlo

A

iz




IN THE SUPREME COURT, STATE OF ILLINOS,
Third Grand Division, April Term, A. D. 1861,

TIIE CITY OF PEORIA, 2

V8.
M i, gl KIDDER,
/s

,

This was a Billin Chancery to enjoin the collection of an asscssment agpinst ap
pellee’s lot, for the supposed benefits by reason of the opening of Washington sireet
through Mills’s Addition. The lot in controversy is loeated at the corner of Main and
Washington streets, in the city of Peoria, and abous one third of a mile from the nearest
point of the proposed street.

The proceedings were had under the Act of 1855, amendatory to the City Charter of
Peoria, and referred to in the Bill, the 9th gection of which provid:s that the Commis-
sioners appointed to assess damages and benefits, having ascertained the damages and
expenses of such improvement, shall apportion and assess the same together with the
costs of proceeding, upon the real estate, by themx deemed bencfitted, in proportion to
the benefits resulting thereto from the improvements.

In oase this section shonld be so construed as to permit the commissioners, in making
their assessments, to assess benefits upon real estate other than the real cstate lying
upon the street proposed to be op2ned, and which are directly affected by the open-
ing of the street, then we say this section would be repugnant to the provisions of the
Constitatio. The Constitution provides that all taxes and assessments shall be levied
by valuation, and that every person or corporation shall pay tax in proportion to the
value of his or her prépérty. Sec. 2, Title Revenue, of Constitution.

The 5th section of same chapter provides that cities and towns may be invested
with power to assess and collect taxes for corporate purposes, such taxes to be uni-
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form in respect to persons and property within the jurisdiction of the body imposing
the same.

The Constitution was so framed to prevent unequal taxation, to prevent city or other
authorities from creating a debt, and compelling a portion of the persons or property
within its jurisdiction, to pay the debt so createl. So that no city has a right to coa-
tract any indebtedaess, no matter if it be supposed that somz portion of the citizens
derive more benefit than other pirtions, and compel a portion of the citizens to pay the
debt against their consent. That is, three—fourths of the citizens have no right to say
to the remaininz one fourth of the citizens, we will open such and suzh streets, anl you
shall pay for it. A debt created by the city for opening of street is precisely the
same as any other debt, and must be paid in the same way, and there is no authority
fr eollecting this debt from the taxable property of a portion of her citizens, to the ex-
clusion of the remainder.

Onc reason why we should adhere to this provision in the Constitution, ig, that when
onve we depart from it, it becomes impossible to preserve uniformity in takation, and
the prin:iple is weil illustrated in the present caso, where the Commissioners, in making
their assessments, assessed the benefits to the lot in controversy, at $325, and made no
assessment on lots which are shown te have been equally benafitted by the improve-
ments.

The proceedings, under tho law, are irregular, defective, illegal and void, or at least
voidable.

The 5th section of the Act referred to, provides that the Commissioners appointed to
make the assessments, shall give notice fo the persons interested, of the time and place
of their meeting for the purpose of viewing the premises and making their assessments,
at least five days before the time of sush meeting, by publishing the same in the news-
paper selected by the city,

Tnis notice is one of the es3ential requiraments necessary to confer jurisdiction over
the subject matter, and without which the Court has no jurisdiction to render judg-
ment upon the report ot the Commissioners. Without notice, the acts of the Commis-
gioners are void. What notice was given to appellee, by the Commissioners, of thair
purpose of viewing the lot in controversy ? None, whateverl Appellee never receivad
any notice of any kind of the proceedings of the Commissioners. The only notice
given to him was published in the Peoria Transeript, and was only drected to the
owners of lots and land in the city of Peoria, through and over which Washington street
will run in opening the same from the east side of North-Fayette street in said city of
Peoria, through Mills’s addition to Washington street, in Morton, Voris anl Laveiile’s
addition to Peoria.” This was no notice whatover to appellee. It neither was directed
to him in person as the law requires, nor did it specify any lot, nor (if it should be
deemed that a general notice of that kind was sufliciont—and we say it is not sufficient,)
i3 this )t included within the sweeping direction of the notice. This lot was not one of
the lots through and over which the said street would run, but was located a third of a
mile from it. That the Legislature contemplated that notice should be given to the per-
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sons, is, we think, clear from the Sth section of the Act in which is provided, that when

‘the land and buildings belong to different persons, or if the land be subject to lease or
mortgage, the injury done to such persons irrespectively shall be awarded them, less the
benefits. An extremely cautious man, even would not beed such notice as this if he had
seen it in the paper—and we do not know whether appellee read the notice or not. Ile
states that he knew nothing of the proceedings until after judgment, and there is no evi-
dence that he was cver formally or informally notified of such proceedings. It would
be a violation of one of the first principles of justice and of judicial proceedings to try
or decide the rights of an individual without notice.

Holiday vs. Swailes, 1 Scammon 516,
Eddy vs. The People, 15 IlI. 386.

This principle is analagous to proceedings fur collection of taxes, an.l the rendition
of judgments for taxes. In those cases our Courts say the report and notica are the
foundation of the whole proceeding, and without them the Coart has no authority to
enter jndgment,

Spellman vs. Curtenius, 12 Il 409-413,
Pickett vs. Tartsock, 15 IIl. 279-282,
Fitch vs. Pinckard, 4 Scam 69.

"Tlie report of the commissioners is returned to the Court with an assessment on ap-
pellee’s lot ot $325 with a deduction of $100 for compensation, but upon what fact this
part of the assessment is based, it would, we think, be difficult for even the commis.
.sioners to explain. Upon the return of this report, the clerk of the Court issues and
publishes a notice almost as indefinite as the one published by the commissioners, and
did not convey any notice to appellee that his lot had heen assessed, this notice being
directed generally to “The owners of lots and lands,” and were it not for the body of’
the notice might equally apply to the whole city. But the body of the notice expliined
that “that the report and assessment of the commissioners appointed co assess the
amount of compensation and benefits aceraing to the owners of lots and lands by rea-
son of the opening of the proposed street throujh and over the same,” thus restricting
the effect of the notice to the owners of the lots and lanls through and over. which the
proposed street would run in opening the same. This notice is clearly insufficient so far
as the lot in controversy is concerned, and we think for any purpose either the owners
names should be mentioned in the notice, or the description of the premises against
whicl judgment is sought, should be specitied in order to grant them an opportunity ot
contesting the same. There is no principle of our law by which an individual or cor-
poration can obtain judgment against an individual or his property without any oppor-
tunity on his part to contest the same. If this proceeding were allowed under this law,
it would be extremely oppressive and in many instances work outrageous injustice, as
the law provides that in case of judgment exccutions may issue, and the property shall
be sold without any right of redemption, the purchaser being entitied to a deed upon
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the sale. A most extraordinary power of confiscating property, truly! and all to bLe
done under the pretense of benefitting the property.

The proceedings in this case did not give the Court jurisdiction over this lot—and
the judgment so rendered was void.

The next point is that the assessments of the commissioners were not uniform. The
commissioners, under the law, were to ascertain the expenses of opening the street, and
asscss the same upon such property as should be deemed to be benefiited in proportion
to the benefits resulting therefrom as nearly as may be. They are required to preserve
some sort of uniformity in their assessments so that the burden may not fall on two or
three individuals, and have the property of others equally benefitted to go free from
tax. The evidence in this case shows that Lot one in Block three and Lot ten in Block
six would be equally benefitted by the opening of this strest, and while the lot in con-
troversy was assessed at $325, neither of said other lots were assessed at all.

It may be argued that this case does not come within the province of a Court of
Chancery. Courts of Chancery have power to remove clouds or encumbrances from
the titles to real estate where these clouds or encumbrances are created Ly pretended
legal proceedings, as in cases where judgments are obtained by fraul, and even where
the judgments are illegal, and quiet the title in Equity, alchough the parties conld tiy the
title at Law : Martin vs. Dryden et. al., 1 Gilman, 210.

In this case, it was out of ths power of the party to take an appeal, for the reason
that he knew nothing of the proceedings until after judgment—the proceeding was in
rem and the judgment was against the property, and no provision is contained
in the act for either appeals or writs of error from such judgments, and a writ ot error
prosecuted by the appellee without any evidence in the Court below that he was the
owner of the lot would be liuble to dismissal if gracted. The execution was in the
hands of the Sheriff, who was threatening to sell the lot and thus completely divest the
title of appellee in the same. Aguin,in case the Court should hold that the proceedings
were strictly legal, than under the circumstances as shown in this ea‘e, a Court of
Equity is alone clothed with power to grant the redress sought—to set aside the judg-
ment for the purpose of permitting the owner of the lot to introduce ¢vidence in
defence—to prove that the assessments were not properly made—to prove thas a portion
of the sum assessod on this lot ought to have been asscssed on other real estate, he
having been prevented from introducing said proof in the Courtin which the judgment
was rendered.

The judgment against said lot is erroncous in the amount of costs for which said
judgment was rendered, or as taxed by the clerk, and attempted tose” colleced by salo
of said lot. There is no authority for assessing specifically against any individual lat
any costs, but the ordinance under which the proceedings were held provides that thare
shall be charged a proportionate share of the costs of the proeecdings in the prem’ses.
In this casc the costs as charged against this lot exceed the proportionate share of

the costs.
MansiNe & MERRIMAN, Attys. for Appellee.
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IN THE SUPREME COURT, STATE OF ILLINOZS,
Third Grand Division, April Term, A. D. 1861,

THE CITY OF PEORIA, %
/)

;i : V8.
/*CAN  aBReede-KIDDER,

This waé a Bill in Chancery to enjoin the collection of an assessment against ap
pellee’s lot, for" the supposed benefits by reason of the opening of Washington street
through Millg’s Addition. The lot in controversy is located at the corner of Main and
Washington streets, in the city of Peoria, and abou’ one third ot a mile from the nearest
point of the proposed street.

The proceedings were had under the Act of 1833, amendatory to the City Charter of
Peoria, and referred to in the Bill, the 9th section of which provid.s that the Commis-
sioners appointed to assess damages and benefits, havinz ascertained the damages and
expenses of such improvement, shall apportion and assess the same together with the
costs of proceeding, upon the real cstate, by them deemed bencfit'ed, in proportion to
the benefits resulting thereto from the improvements. K

In case this section should be so construed as to permit the commissioners, in making
their assessments, to assess benefits upon real estate other than the real estate lying
upon the street proposed to be op:ned, and which are directly affected Ly the open-
ing of the street, then we sy this seotion would be repugnant to the provisions of the
Constitution. The Constitution provides that all taxes and assessments shall be levied
by valuation, and that every person or corporation shall pay tax in proportion to the
value of his or her property. Sec, 2, Title Revenue, of Constitution.

The 5th section ot same chapter provides that cities and towns may be invested
with power to assess and collect taxes for corporate purposes, such taxes to be uni-

TN
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form in respect to persons and property within the jurisdiction of the body imposing
the same.

"The Constitution was so framed to prevent unequal taxation, to prevent city or other
authorities from creating a debt, and compelling a portion of the persons or property
within its jurisdiction, to pay the debt so create.l. So that no city has a right to con-
tract any indebtedness, no matter if it be supposed that some portion of the citizens

derive more benefit than other portions, and compel a portion of the citizens to pay the:
debt against their consent. That is, three-fourths of the citizens have no right to say.
to the remaining one fourth of the citizens, we will open such and such streets, and you
ghall pay for it. A debtcreated by the city for opening of street is precisely the
same as any other debt, and must be paid in the same way, and there is no authority
fr eollecting this debt from the taxable property of a portion of her citizens, to the ex-
clusion of the remainder.

O:1c reason why we should adhere to this provision in the Constitution, is, that when
once we depart from it, it becomes impossible to preserve uniformity in taxation, and
the prinsiple is weil illustrated 1n the present caso, where the (Uommissioners, in making
their assessments, assessed the benefits to the lot in controversy, at $325, and made no
assessment on lots which are shown to have been equuly bensfitted by the improve-
ments.

The proceedings, under tho law, are irregular, defective, illegal and void, or at least
voidable.

The 5th section of the Act referred to, provides that the Commissioners appointed to
make the assessments, shall give notice to the persons interested, of the time and place
of their meeting for the purpose of viewing the premises and making their assessments,
at least five days before the time of sush meceting, by publishing the same in the news-
paper seleoted by the city.

This notice is one of the essential requirements necessary to confer jurisdiction over
the subject matter, and without which the Court has no jurisdiction to render judg-
ment upon the report ot the Commissioners. Without notice, the acts of the Comumis-
gioners are void. What notice was given to appellee, by the Commissioners, of their
purpose of viewing the lot in controversy? None, whateverl Appellee never received
any notice of any kind of the proce¢dings of the Commissioners. The only notice
given to him was published in the Peoria Transcript, and was only d'rected to the
owners of lots and land in the city of Peoria, through and over which Washington strcet
will run in opening the same from the east side of North-Fayctte street in said city of
Peoria, through Mills’s addition to Washington street, in Morton, Voris anl Laveille’s
addition to Peoria.” This was no notice whatever to appellee. It ncither was directed
to him in person as the law requires, nor did it specify any lot, nor (if it should be
deemed that a general notice of that kind was sufficient—and we say it is not suffivient,)
is this bt included within the sweeping direction of the notice. This lot was not one of
the lots through and over which the said street would run, but was located a third of a
mile from it. That the Legislature contemplated that notice should be given to the per-




sons, is, we think, clear from the 8th section of the Act in which is provided, that when
the land and buildings belong to different persons, or if the land be subject to lease or
mortgage, the injury done to such persons irrespectively shall be awarded them, less the
benefits. An extremely cautious man, cven would not beed such notice as this if he had
seen it in the paper—and we do not know whether appellee read the notice or not. Ile
states that he knew nothing of the proceedings until after judgment, and there is no evi-
dence that he was cver formally or intormally notified of such proceedings. It would
be a violation of one of the first principles of justice and of Judicial proceedings to try
or decide the rights of an individual without notice.

Holiday vs. Swailes, 1 Scammon 516,
Eddy vs. The People, 15 Ill. 386,

This principle is analagous to proceedings for collection of taxes, anlthe rendition
ot judgments for taxes. In thos» cases our Courts say the report and notics are the
toundation of the whole proceeding, and without them the Coart has no authority to
enter judgment,

Spellman vs. Curtenius, 12 IIl. 409413,
Pickett vs. Hartsock, 15 IIl. 279232,
Fiteh vs. Pinckard, 4 Scam 69,

The report of the commissioners is returned to the Court with an assessment on ap-
pellee’s lot of $325 with a deduction of $100 for compensation, but upon what fact this
part of the assessment is based, it would, we think, be difficult for even the commis.
sioners to explain. Upon the return of this report, the clerk of the Court issues and
publishes a notice almost as indefinite as the one published by the commissioners, and
did not convey any notice to appellee that his lot had been assesséd, this notice being
directed generally to ““ The owners of lots and lands,” and were it not for the body of’
the notice might equally apply to the whole city. But the body of the notice expliined
that “that the report and assessment ot the commissioners appointed o asscss the
amount of compensation and benefits aserning to the owners of lots and lands by rea-
son of the opening of the proposed street throujh and over the same" thus restricting
the effect of the notice to the owners of the lots an1 lan 1s through and over which the
proposed street would run in opening the same. This notice is clearly insufficient so far
as the lot in controversy is concerned, and we think for any purpose either the owners
names should be mentioned in the notice, or the description of the premises against
which judgment is sought, should be specitied in order to grant them an opportunity ot
contesting the same. There is no principle of our law by which an individual or cor-
poration can obtain judgment agaiunst an individual or his property without any oppox:-
tnnity on his part to contest the same. If this proceeding we:e allowed undar this law,
it would be extremely oppressive and in many instances work outrageous injustice, as
the law provides that in case of judgment executions may issue, ard the property shall
Lo sold without auny right of redemption, the purchaser being entitied to a deed upen
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the sale. A most extraordinary power of confiscating property, truly! and all to be
done under the pretense of benefitting the property.

The proceedings in this case did not give the Court jurisdiction over this lot—and
the judgment so rendered was void.

The next point is that the asscssments of the commissioners were not uniform. The
commissioners, under the law, were to ascertain the expenses of opening the street, and
assess the same upon such property as should be deemed to be benefiited in proportion
to the benefits resulting therefrom as nearly as may be. They are required to preserve
some sort of uniformity in their assessments so that the burden may not fall on two or
three individuals, and have the property of others equally benefitted to go free from
tax. The evidence in this case shows that Lot one in Block three and Lot ten in Block
six would be equally benefitted by the opening of this strest, and while the lot in con-
troversy was assessed at $325, neither of said other lots were assessed at all.

Tt may be argued that this case does not come within the province of a Court of
Caancery. Courts of Chancery have power to remove clouds or encumbrances from
the titles to real estate where these clouds or encumbrances are created Ly pretended
legal proceedings, as in cases where judgments are obtained Ly fraul, and even where
the judgments are illegal, and quiet the title in Equity, alchough the paities could try the
title at Law : Martin vs. Dryden ct. al., 1 Gilman, 210. J

In this case, it was out of ths power of the party to take an appeal, for the reason
thit he knew nothing of the proceedings until after Julgment—the procecding was in
rem and the julgm:nt was against the property, and no provision is contained
in the act for either appeals or writs of error from such judgments, and a writ of crror
prosecuted by the appellee without any evidence in the Court below that he was the
owner of the lot would be lizble to dismissal.if gratted. The execution was in the
hands of the Sheriff, who was threatening to sell the lot and thus completely divest the
title of appellee in the same. Aguin,in case the Court should hold that the proceedings
were strictly legal, than under the circumstances as shown in this ca ¢; a Court of
Equty is alone clothed with power to grant the redress sought—to set aside the judg-
ment for the purpose of permitting the owner of the Iat to introduce «vidence in
defence—to prove that the assessments were not properly made—to prove that, a portion
of the suin assessod on this lot ought to have been asscssed on other real estate, he
having been prevented from introducing said proof in the Court in which the Jjudgment
was rendered.

The judgment against said lot is erroneous in the amount of costs for which said
Jjndgment was rendered, or as taxed by the clerk, and attempted to be colleced by salo
of suid lot. There is no authority for assessing specifically against any individual lot
any costs, but the ordinance under which the proceedings were held provides that there
shall be charged a proportionate share of the costs of the proceedings in the prem’ses.
Inthis case the costs as charged against this lot exceed the propnrtionate share of
the costs,

ManviNe & MERrIMAN, Atys. for Appellee.
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Revised Ordinances. /;/

city, with the amount of said assessment against each owner * holder
respectively, taking his receipt for the same and charging him with the
un;\{t,lﬁ thereof ; and said collector shall proceed to collect the yame by
callinz~upon and demanding the several amounts due of the gvne
acents of thewsaid real estate respectively: provided, they caf be found
within said city) . .

§ 7. That in dase the said special tax and ¢osts shall émain unpaid
for twenty days after the receipt of the said list by e collector, the
said collector shall make application, on behalf of the/City of Peoria, to
the Peoria county\court, by filing a list of the delinffuent lands and lots
and lots chargeable Yvith said special tax with the cdunty clerk at any
regular term of said court\r judgment against the \said lots or parts
of lots or real estate for the Amount of said assessment and costs; and
this ordinance shall be taken hind held to be sufficient/notice of any such
_application to all parties intersted therein, under the act of the Gener-
al Assembly of the State of [llinois, entitled ¢ An ‘Act to amend the
charters of the several towns hnd cities in this Stifte’, approved .March
1, 18541

§ 8. That immediately after the sale of the aid real estate and town
lots by the sheriff of Peoria county, as dpnte iplated by the act of the
Assembly last referred to, the said sheriff sjfall pay over to the treasu-
rer of said city the amount of the said fgsjessments against cach of the
lots or parts of lots so sold, and shall alsq pay over to the several offic-
ers their fees under this ordinance.

§ 9. That whenever any repairs may bg necessary to be made on any
sidewalk, the owner or holder of the lobylx part of lot fronting thereon,
or his agent, shall be notified by the egdineeNand surveyor in writing
thereof, which notice shall set foxth,  near a§ may be, the nature and
extent of the repairs required to be ; if such owner, holder or
agent shall fail to have such repajs made within twenty days after not-
ice as aforesaid, or should the engi rveyor Le unable, by rea-
son of there being no such owner, holder or\agent a resident of the
city, to give such notice, he slall proceed as in cseg of failure to pave
and grade sidewalks, and the ity council shall levy 2yl necessary taxes
and cause the same to be collgeted in the manner prespribed in this or-
dinance.

§ 10. All lots, parts of lpfs and tracts of land withfin .the limits of
the City of Peoria shall bf'so graded by the owners oY agents thereof
as to prevent water from/standing or becoming stagnani thereon; and
the owner or agent of ofery lot, part of lot or tract of land M
ter may stand or becojie stagnant, shall be notified in writin
city engineer and surfeyor to fill up and grade the same within\a rea-
sonable time, to be fixed by said engineer and surveyor, so as fo pre-
vent the said water/from becoming a nuisance; and in case suchjowner
or agent shall fail 4r refuse to fill up and grade said lot, part o

1. Sco sectjén 3, Act of March 1, 1854, pages 14 and 15 ante.
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{rach of land within the time required by said notice, or in caset
eng{k;f' and surveyor be unable to give said notice, by repgon of there
being np\owner or agent of any such lot, part of lot or tract of land, res-
id city, he shall proceed to fill and grade the’said lot, part of
1t the expense of the said eity, g in cases of a Iml-‘
are to grade or to gtade and pave sidewalks under the fourth section of
¢ ~ynd fhe city council shall levy all the necessary taxes
vt & lot or tract of land fér the payment of the costs
and expenses of filling\and grading the swfie, and cause the said taxes
to be- collected in the\marner providgd in this ordinance and the
said act of Assembly: provigled, lo owner or agent of any such
lot or tract of land shall be ¢onpefled to fill up and grade the same as
it st so grade some street or alley
adjoining such lot or tract of ‘or/s lj first erect a culvert or sewer
by means of which the watcy will be drwh from any such lot or tract

of land when the same shafl be filled anfl/graded.

§ 11. The several offfeers, for services \rendexed under this ordinance,
shall he entitled to tlfe same fees as are allowed Ry ordinance for simi-
lar services in relatjon to the sale of lands and town lots for the ordinary
" revenues of the cify, except that the sheriff shall he-entitled to such fees
as arc allowed by the laws of this State for similar\services, :\d{of which
shall be added/as costs against the lands ov lots s Qundcr'thisk ordin-

against the lot, p

2. /That all assessments made in pursnance of this ordipance shall
constitate a lien on any lot, part of lot or tract of land in front of which
such grading or grading and paving, or on which such filling and eryds
ing, jhay be done at the expense of the city. 5 %

2#ssed October 18, 1850,

Coaprrer X.
OPENING STRELTS.1

AN OnpixNance providing for the appropriation of private propert:y for public
use.

Sec. 1. Council authorizes opening of streets.
Engincer to make plat of street.
2. Where price can not be agreed upon.
Duty of mayor to petition court.

NOTE.

1. For the power of the city to open streets and assess b
See 14 1lls., 337; 11 Ills., 660; Freeman’s Ills. Digest i
Fe}“)ruml‘y 12, 1865, page 41 ante. ’
or the power to appropriate private property for publ;
237; 13 Ills:, 6; 14 Ills., 175, and the x\gt o};‘ Fe)brunrpu el
For vacating streets, see act of February 15, 1851,

nefits and damager
1526, and the act .

See 2 Giln
¥y 12, 1865, page 41 an
page b ante.

7
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. Appointment of commissioners, and notice to them.
. Commissioners to he sworn.
. Form of oath of commissioners.
. Duty of county clerk, to deliver papers.
. Notice to owners of lots, and form of.
. May hear evidence, and make report.
. Form of commissioners’ report.
. Notice of county clerk to owners.
. Action of the court on report.
. Form of executions to sherift.
3. Duty of sheriff and clerk on return of execution.
4. Overplus to be refunded.
5. Where judgments are paid; where money tendered —same to be de-
posited.
. Duty of mayor and city attorney.
. Fixes fees of officers under ordinance.

=]

= Ot

(=N RS ]

Be it ordained by the City Council of the City of Peoria:

SEc. 1. That whenever, in the opiifion of the city council of said city,
which shall be expressed by resolution to be entered upon the journal
of their proceedings, it shall become necessary to take private property
for any of the purposes enumerated in the thivd scction of an act of the
General Axsembly of the State of Tllinois, approved February 12, 1855,
entitled ¢ An Act to amend an Act entitled ¢ An Act to incorporate the
City of Peoria’, in force December 3, 1844, and the several acts amend-
atory thereto,” the city engineer and surveyor, or such other engineer
and surveyor as the city council shall designate, shall make a survey
and plat of the lots and lands through and over which the street, alley,
ete., to be opened, widened, extended, ete., or other improvement to be
made, will run, and said survey and plat shall exhibit the lots and lands,
and lines of the street, alley, ete., proposed to be opened, widened, ex-
tended, ete., which shall be submitted to the city council, and said
council shall appoint from among their number a committee of two,
whose duty it shall be to negotiate with the owners or agents of the
lots and land through and over which the said street, alley, or other
improvement, as shown by the said plat, will run, as to the price at
which that portion of the lots and lands necessary to make the proposed
improvement can be purchased by the said city, and said committee
shall make a report of their proceedings to said council at any time
within sixty days after their said appointment.

§ 2. If the price of the lots and lands necessary to make said im-
provement can not be agreed upon between the owners or agents of the
same and the said city council, the mayor of said city shall file with the
judge of the county court of Peoria county a petition, which shall be
in the following form, as near as may be, varying the same to suit the
particular kind of improvement, to wit:

To the Honorable, the Judge of the County Court of Peoria County, in the State oj:
Illinois:

The petition of the undersigned, Mayor of the City of Peoria, in said coun~
ty and State, respectfully represents that the city council of said city has
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{rach of land within the time required by said notice, or in caset
eng{k;f' and surveyor be unable to give said notice, by repgon of there
being np\owner or agent of any such lot, part of lot or tract of land, res-
id city, he shall proceed to fill and grade the’said lot, part of
1t the expense of the said eity, g in cases of a Iml-‘
are to grade or to gtade and pave sidewalks under the fourth section of
¢ ~ynd fhe city council shall levy all the necessary taxes
vt & lot or tract of land fér the payment of the costs
and expenses of filling\and grading the swfie, and cause the said taxes
to be- collected in the\marner providgd in this ordinance and the
said act of Assembly: provigled, lo owner or agent of any such
lot or tract of land shall be ¢onpefled to fill up and grade the same as
it st so grade some street or alley
adjoining such lot or tract of ‘or/s lj first erect a culvert or sewer
by means of which the watcy will be drwh from any such lot or tract

of land when the same shafl be filled anfl/graded.

§ 11. The several offfeers, for services \rendexed under this ordinance,
shall he entitled to tlfe same fees as are allowed Ry ordinance for simi-
lar services in relatjon to the sale of lands and town lots for the ordinary
" revenues of the cify, except that the sheriff shall he-entitled to such fees
as arc allowed by the laws of this State for similar\services, :\d{of which
shall be added/as costs against the lands ov lots s Qundcr'thisk ordin-

against the lot, p

2. /That all assessments made in pursnance of this ordipance shall
constitate a lien on any lot, part of lot or tract of land in front of which
such grading or grading and paving, or on which such filling and eryds
ing, jhay be done at the expense of the city. 5 %

2#ssed October 18, 1850,

Coaprrer X.
OPENING STRELTS.1

AN OnpixNance providing for the appropriation of private propert:y for public
use.

Sec. 1. Council authorizes opening of streets.
Engincer to make plat of street.
2. Where price can not be agreed upon.
Duty of mayor to petition court.

NOTE.

1. For the power of the city to open streets and assess b
See 14 1lls., 337; 11 Ills., 660; Freeman’s Ills. Digest i
Fe}“)ruml‘y 12, 1865, page 41 ante. ’
or the power to appropriate private property for publ;
237; 13 Ills:, 6; 14 Ills., 175, and the x\gt o};‘ Fe)brunrpu el
For vacating streets, see act of February 15, 1851,

nefits and damager
1526, and the act .

See 2 Giln
¥y 12, 1865, page 41 an
page b ante.

7
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. Appointment of commissioners, and notice to them.
. Commissioners to he sworn.
. Form of oath of commissioners.
. Duty of county clerk, to deliver papers.
. Notice to owners of lots, and form of.
. May hear evidence, and make report.
. Form of commissioners’ report.
. Notice of county clerk to owners.
. Action of the court on report.
. Form of executions to sherift.
3. Duty of sheriff and clerk on return of execution.
4. Overplus to be refunded.
5. Where judgments are paid; where money tendered —same to be de-
posited.
. Duty of mayor and city attorney.
. Fixes fees of officers under ordinance.

=]

= Ot

(=N RS ]

Be it ordained by the City Council of the City of Peoria:

SEc. 1. That whenever, in the opiifion of the city council of said city,
which shall be expressed by resolution to be entered upon the journal
of their proceedings, it shall become necessary to take private property
for any of the purposes enumerated in the thivd scction of an act of the
General Axsembly of the State of Tllinois, approved February 12, 1855,
entitled ¢ An Act to amend an Act entitled ¢ An Act to incorporate the
City of Peoria’, in force December 3, 1844, and the several acts amend-
atory thereto,” the city engineer and surveyor, or such other engineer
and surveyor as the city council shall designate, shall make a survey
and plat of the lots and lands through and over which the street, alley,
ete., to be opened, widened, extended, ete., or other improvement to be
made, will run, and said survey and plat shall exhibit the lots and lands,
and lines of the street, alley, ete., proposed to be opened, widened, ex-
tended, ete., which shall be submitted to the city council, and said
council shall appoint from among their number a committee of two,
whose duty it shall be to negotiate with the owners or agents of the
lots and land through and over which the said street, alley, or other
improvement, as shown by the said plat, will run, as to the price at
which that portion of the lots and lands necessary to make the proposed
improvement can be purchased by the said city, and said committee
shall make a report of their proceedings to said council at any time
within sixty days after their said appointment.

§ 2. If the price of the lots and lands necessary to make said im-
provement can not be agreed upon between the owners or agents of the
same and the said city council, the mayor of said city shall file with the
judge of the county court of Peoria county a petition, which shall be
in the following form, as near as may be, varying the same to suit the
particular kind of improvement, to wit:

To the Honorable, the Judge of the County Court of Peoria County, in the State oj:
Illinois:

The petition of the undersigned, Mayor of the City of Peoria, in said coun~
ty and State, respectfully represents that the city council of said city has
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(:tccmed it necessary to take private property for the opening of street
grom to » as represented on the plat hereto attached and form-
ing part hereof, and that the compensation to be paid by said city to the
owners of the lots and lands through and over which said street will run, for
the damages that may acerue to them respectively by reason of the openin,g of

the said street as represented on said plat, can not be agreed upon between
the said city and the said owners, and the undersigned would therefore pray
your Honor to appoint three disinterested frecholders of said City of Peoria as
commissioners to estimate and assess the amount of such compensation, and
at the same time to determine what persons will be benefited by such im-
provement, and assess the damages and expenses thereof on the real estate of
the persons benefited, in proportion, as nearly as may be, to the benefits re-
sulting to each, in accordance with the provisions of an act of the General As-
sembly of the State of Illinois, approved February 12, 1855, entitled ¢ An Act
to amend an act entitled ‘An Act to incorporate the City of Peoria’, in force
December 3, 1844, and the several acts amendatory thereto.’
And, as in duty bound, I will ever pray, etc., /

A. B,
Mayor of the City of Peoria.

Mayor’s Office, , 18

- » & . . . -
§ 8. The appointment of and notice o the said commissioners by the

. said county court shall be in the following form, as near as may be, to

wit ¢

StaTc oF InnINors, =
= 25,
Peoria County,

To ——-, disinterested freeholders of the City of Peoria:

Whereas, It has been represented to the undersigned, Jjudge of the county
court of Peoria county, that the city council of the City of Peoria has deemed
it necessary to take private property for the opening, ete., of street,
from to , as represented in the petition and on the plat hereunto
attached, and that the compensation to be paid by said city to the owners of
lots and lands through and over which said street will run, for the damages
that may accrue to them respectively by reason of the opening of said street,
as represented on said plat, can not be agreed on between the said owners and
the said city; you are therefore hereby notified that, upon the application of
the mayor of said City of Peoria, I have appointed you, the said disinterested
frecholders of said.city, commissioners to ascertain and assess the damages
and recompense due the owners of said lots and lands respectively, by reason
of said street running through and across the same, and at the same time to
determine what persons will be benefited by such improvement, and assess the
damages and expenses thercof on the real estate of the persons benefited, in
proportion, as nearly as may be, to the benefits resulting to each, as provided
by law; and’ you are hereby gummoned to appear before this court at
o’clock — M., on the day of , A.D. 18—, to take and subscribe
the oath in such case made and provided.

Witness my hand and the seal of said court, at Peoria, this
, A.D. 18——.

day of

Judge county court I’eori:;. cc;:mty.
Attest: E. F., County clerk. 5

§ 4. The time to be fixed for the appearance of the said commission-
ers before the said court to take and subscribe the oath herein required
shall not exceed five days from the date of the said notice and summons,
and the said notice and summons may he served upon the said commis-
sionets by the sheriff of Peoria county, the marshal, or any police con-
stable of said City of Peoria, or any constable of Peoria county, by read-
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ine and showing the same to each of the said commissioners; and the
officer serving the same shall make return thereof to said county court

as in cases of summons at law. : il
§ 5. The form of the oath to be administered to the said commissioners
shall be substantially in the following form, as near as may be, and the
same may be administered by the judge or clerk of said county court, to
wit :
SratE or TuuNors, |
Leoria County, |
We, the undersigned, disinterested freeholders of the City of Peoria, do
solemnly swear (or affirm, as the case may be) that we will faithfully and im-
partially execute and perform the duties required of us as commissioners, ac-
cording to law and the ordinances of the City of Peoria, and to the best of our
skill and ability, and as such commissioners that we will make a true report of
our proceedings on the matters and things submitted to us as set forth in the
annexed petition, plat and other papers in relation to the opening of

s

strect in the City of Peoria. So help us God. I. J.,
. : K. L., Commissioners.
AL N, i
Subseribed and sworn to before me on this day of 18—.

G. H., County clerk (orjud'ge).

S 6. Mhe county clevk :.‘\.\-.\\\ Aeliver to #id commissioners, after they
have been sworn, the petition, plat, notice, and all the papers connected
with the said proceedings. _

§ 7. The form of the notice required to be given and published to
the owners of lots and lands by the said commissioners before entering
upon the, discharge of their duties shall be in the following form, as
near as may be, to wit:

Commissioners’ Notice. Opening of street in the Cily of Peoria.

Notice is hereby given to the owners of lots and lands in the City of Peoria,
through and over which ———— street will run in opening the same from
to , that the undersigned, commissioners appointed by the
county court of Peoria county to assess the amount of compensation and ben-
efits accruing to the owners of lots and lands damaged and benefited by the
opening of said street, will meet at in said City of Peoria, on the
day of , 18 , at the hour of — o’clock — M., and
that they will proceed to view the premises as required by law; when and
where all persons interested may attend if they think proper.
LJ,
K. L., } Commissioners.
, A.D. 18—. M. N.,

§ 8. The said commissioners may, in their diseretion, receive any
legal evidence offered, in order to aid them in the discharge of their
duties, and shall have power to administer to witnesses the usual oaths
under the laws of this State; and the said commissioners shall return to
the judge of said county court, with their report, the petition, plat, not-
ices and all other papers received by them from the said county clerk,
all of which shall be filed by said clerk.

§ 9. The form of the report and assessment of the said commissioners
to the county court shall be in the following form, as near as may be, to
Wit :

Peoria,




]
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To the Honorable, the Judge of the County Court of Peoria County:

The undersigned, commissioners appointed by your II(mq_r on the _l 5 neﬁl—s
day of , A. D. 18—, to assess the amount of compcnsnnoln]ufu” eco p
aceruing to the owners of lots and lu.mls d‘uumggd and bencf.ite( -l)) 1“ ‘p 1
ing of —————— street in the city of Peoria, as represented 0111 ];)P
hereto attached, and forming part hcn:nl, beg leave to report, tlulu, .x“tc.1 -CH:E
duly sworn and giving the notice required by law, we proceeded to 11? et.\nvlm
ination of the premises through and over which sald _ : s lctc ¥
run, and do assess the said compensation and benefits as follows, to wit:

g

=
Sa
=

Total Benefits,|

v \
Compensation to the owner of lot , in block (in cusui | |
he has sustained any), |S100 €O} { l
Jenefits to same (if there be any), \ $30 00\
Benefits aceruing to the owner of lot , in block , [ | 50 00
[Iere carry out the commpensation and benefits, ziving a proper | |
deseription of the lots and lands und the amounts due to mul’
assessed against cach.] |
Total compensation and benefits, | | 2100 00|£100 00

All of which, with accompanying papers, is respeetfully submitted.
Witness our hands and seals, at Peoria, this day of'

A.D. 18—.

LJ., [ns.] '
K. L., [ 5.] } Commissioners.

§ 10. The form of the notice required to be given by the clerk of
said county court after the return of the report and assessment of the
said commissioners shall be in the following form, as near as may be,
to wit : i

Orrice oF THE CouNty CLERK,
Peoria County. |
Opening of ———— street.  Notice to the owners of lots and lands.

Notice is hereby given that the report and assessment of the commissioners
appointed by the county court of Peoria county to assess the amount of compen-
sation and benefits aceruing to the owners of lots and lands by reason of the
opening of .street through and over the same has been returned
by said commissioners to the judge of the county court of Peoria county, and
that on the day of , A. D. 18—, the said report and assessment
will be confirmed by the said county court, unless legal objections to the con-
firmation of the same be made by some person interested therein.

Peoria, ————, A. D. 18—. {0y ed

Clerk county court of Peoria county.

§ 11. If the said report and assessment returned to said county judge
by the said commissioners shall, ou the day named in the motice of the
county clerk as aforesaid, be annulled or referred back to the said com-|
missioners, the said court shall indorse its action on the back of said re-|
port, and state the grounds upon which it annuls or refers the same,
back to the said commissioners, which indorsement shall be signed by/
the said county judge and attested by the clerk of said court; butif the|
said report and assessment of said commissioners shall be confirmed b
the said county judge, the petition, plat, appointment of and notice to
the said commissioners, their oath, and their notice to the owners of the
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lots and lands ¢ ; : S ==

'l(iltd t?xe I;::;gzolfs?cttlfél clz)u t}t)c ulnplm\'cment, their report and assessment
iy s i e sounty clerk of the time and pl: i 4
Ph(;:md ltc!;ort will be confirmed, shall all be p]a(?c-]&m;:hren a.?ld Where
'i]::;( ;_l:)n‘c(l]x] shall bf: rendered against the lots and lands bcnecf(i:;nd ,band 4
1 Itl o lllenF‘ 1n fflvor of the City of Peoria, which jude: 3 : yeaid
in the following form, as nearly as may be, to wit: Ul L

) .

Whereas, T . :
2y ]l;;c Loxtxl:lilx:sloixc'rs appointed by this court on the 1
, A.D. 18—, to ascertain and assess th day of
the owners of lots . assess the damages and rec 4
b v tho 'sum\ udn'dI lands by reason of the opcnincr' of rcnt?mpcn:c gas
el same, did, on the day of \bv 18 street through
" repor ey — A.D. el v >
aceruing to lllI:! ls:l\i?lnd ASIasOng of thie amount of CO’"P‘?"SM’I' gLl
il th-{t - 0? X}((il: respectively. and it appearing to lf?n ﬂntll“beneﬁfs
that the notices req uc' Jli t“]’lﬂunssxoners were duly summoned m(:IS:1 i
2 required to be given accordi . d sworn, and
duly giv ished | iccording to law g is ordi 4
oﬁié‘c;‘s iczl,ig)u!l];hah?d and served by the Sﬂidccomn]isq;gse?:s ox(;lmnnco were
! s therefore order s S 'S a .
ng:\inst’lhc f'ollof\l'icl:glle tmdcled and adjudged that a iudgmenrt, béhe Psopel
g lots and tracts of land for the sums set opposit trlen ared
~ ite the same

respectivel and also for 't te share o B 3 DI s

y als or a )I‘Ol)l)l“Ol)ﬂ S ¥ %

I . y : : f the costs of the pxacecdm 'S
>

[Here insert the 1 s by their pr
of the benefits acuruoi‘x?qn:]odl:::‘];nlbkl}t‘ i)]:-utlml:;‘o pe{f' ;los?ripl.ions, e
cach, up to and ingluding the comts on the :x-?u\\\‘:.‘.l:"\.\}\ :(\!: {\‘\“\‘,;\?.\\\:‘ .{:g‘m““'

And it is further ordered and adjudged that the said veport and assessment
of the said commissioners be confirmed, and that executions issue to the sher-
iff of Peoria County, and that he, the said sheriff, be commanded to levy up-
on and sell the said lots and lands against which judgment is herein rendered,
in the same manner as in executions at law.

Entered , A.D. 18—, Q. R.,

Judge County Court, Peoria County.

§ 12. The form of the said executions shall be in the following form,
as near as may be, to wit:
SpATE OF ILLINOIS, ) . g
Peoria County, § 3 The People of the State of Illinvis,
lo the Sherif] of Peoria County, GREETING
Whereas, By the consideration of our county court, held at Peoria, in and
for said County of Peoria, on the day of , in the year of our Lord
one thousand eight hundred and , the City of Peorin recovered a judg-
ment. for the sum of - against the following-described real estate sit-
uated in said city, to wit: [Here describe the lot or tract of land as set torth
in the judgment of the county court], being the amount of benefits which ac-
crued to the owner of the said lot (or land) by reason of the opening (or as
the case may be) of strect, in said City of Peoriy, through and over .
the said lot (or tract of land), as appears of record in this court—You are
therefore hereby commanded to levy upon, advertise and gell the said ahove-
deseribed real estate, lands and tenements, and that from the sale of the same
you cause to be made the aforesaid sum of money, with interest on said judg-
ment at the rate of six per centum per annum from the time of the recovery
of the same until paid. with the accruing costs, and that you have the said
money ready for the said City of Peoria, according to law and this ordinance.
Hereof fail not, and make return to this writ, with your doings, ninety days
after the date hereof.
Witness S. 1., clerk of our said county court, and the seal thereof. at Peoria,
[r.s.] the day of . in the year of our Lord one thousand eight hund-

red and

' 8. T.,
Clerk County Court of Peoria County.
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§ 13. The said sheriff, on the return of the said exceution, shall pay
the money made on the same over to the county judge, and the mayor
of the said City of Peoria, or such other person as the city council of
said city may by resolution designate, :S]lﬂn receive from said judge,
and receipt for the same, the amount of the said judgment, less the
costs; and the said county clerk shall place the said execution, with the
return thereon, on the record, immediately after the record of the judg-
ment as aforesaid. »

§ 14. If the real estate levied upon and solfl und?r the provisions of
the act of Assembly herein mentioned, and this ordinance, shall brl}lg
more than the amount of the judgment rendered against the same with
costs, the overplus shall be paid over by said sheriff to the owner of the
said land bencfited by the said improvement.

§ 15. When the whole amount of the benefits aceruing to the owners
of lots and lands by reason of the opening of any street, or the making
of any improvement as provided by law and this ()l'(lin:}ll(:(), shall 1}(:
fully paid, cither with or without judgment and exccution as herein
provided, the said mayor or other person so designated shall pay or tend-
er to the owners or agents of the lots and lands through and over which

the strect or other improvement will run, the amount of compensation
and demages allowed and due to each as awarded in the report and as-

sessment of the said commissioners, provided they can be found in said
city; and the said owners or agents shall receipt for the same on the
records of the said court at the place where the said proceedings are re-
corded ; and in case said owners or agents can not be found in said city,
or if they refuse to receive the said amount so tendered to them when
found, the said money shall be deposited as provided by law. {

§ 16. It shall be the duty of the mayor and city attortfey to attend
to the proceedings herein provided for, and to sce that the requirements
of the law and this ordinance are complied with by the officers acting
under the same.

§ 17. The fees allowed to the several officers under this ordinance and
the said act of assembly shall be as follows, to wit :

To the clerk of the county court, for filing the petition of the mayor,
fifty cents.

For making out appointment of and notice to the commissioners, fifty
cents.

For administering the oath to each commissioner, twenty-five cents.

For filing the oaths of the commissioners, twenty-five cents.

For filing the report of the commissioners, fifty cents.

Tor preparing and giving the notice of the time and place for con-
firmation of the commissioners’ report, fifty cents.

Tor issuing each execution, fifty cents.

Tor placing on record the petition of the mayor, plat of the engineer,
appointment and oath of the commissioners, their notice to owners of
lots and lands, the commissioners’ report, making a record of the jude-
ment, execution and return, for every one hundred words the sum of
twenty cents. :

The county judge, for each day he shall act in hearing and disposing

f questions arising
hall be allowed th
The sheriff shall
n executions at lay
The said commis:
r every day neces:
ader this ordinanc
Passed October 30,
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f questions arising on the confirmation of the commissioners’ report,
hall be allowed the sum of three dollars.

The sheriff shall be entitled to the same fees as are allowed to him
‘2 executions at law.

The said commissioners shall be allowed the sum of two dollars each
r every day necessarily spent by them in the discharge of their duties
\der this ordinance and the said act of Assembly.
Passed October 80, 1855.
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1. Wharfage regplateN
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