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Supreme Gonet of Fllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

ALMON J. LOUNSBURY anp )
AMOS EDWARDS, .

PLT'FFs IN ERROR,
Error To LiviNagsToN COUNTY

v8. l COURT.

BENJAMIN F. EVANS,
Dxer, IN ERROR.

ABSTRACT.

9 This was an action of debt, brought by Defendant in Error vs. Plain-
tiff in Error, upon a penal bond for $248.86, conditioned that if Louns-
bury should pay. this amount and keep Evans harmless, the bond shovld
be void.

11 & 12 Demurrer to declaration and sustained, and judgment thereon.

19 Case taken to Supreme Court and reversed.
20 Second judgment rendered against Edwards.
21 Taken to Supreme Court again and reversed.

Mandate of Supreme Court prosented to County Court June 4, 1862,
and on the same day the following proceedings were had, without notice to
Defendants below :—Ordered, that Plaintiff have judgment against De:
fendant, Amos Edward, upon demurrer, and that a jvry come and assess
the Plaintiff’s damages herein, which jury came, and was sworn el

~and truly to assess the damages of the PlaintiT.
22 Verdict :—* We, of the jury, do find for the Plaintiff $248.86 for
his debt, and $248.86 for his damages herein.”” Then follows the order
of Court—* that the said judgment be satisfied by paying the amount of
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damages herein, and for his costs and charges by him herein expended,
and that he have execution therefor against the said Amos Edwards.”

Motion to set aside the judgment upon affidavit, which is as follows:

«“BensaMIN F. Evans l
vs. Ix e County COURT OF LIVINGS-
Aryon J. LounsBury and ToN COUNTY.

Axos EpwARDS.

Amos Edwards, being first duly sworn, saith on oath that he is one
of the Defendants in the above entitled cause. That said cause was taken
to the Supreme Court of the State of Illinois, from a former judgment of
this Court. That said cause was heard in the said Supreme Court, at the
April term thereof, A. D. 1862. That, for many years, it has been the
practice of said Court not to decide any cause tried before them until the
last day of the term at which the same is argued. That affiant did not
know that any different course had been taken in this cause; that, to-day,
he has been informed that the errors in this case were confessed and the
judgment reversed on call. That he did not know that fact before, nor
had he in any way any intimation of it. That, as he is informed, said
judgment was reversed about the 28th of April, 1862. That, before the
commencement of the June Term, A, D. 1862, of this Court, and during
the week before said term, affiant went to Pontiac tc examine and see
whether this case had been brought down from the Supreme Court, and
found that it had mot. Said cause was not brought down from the said
Supreme Court until the third day of the June Term of this Court, A. D.
1862, as affiant is informed and believes, and judgment was rendered
against this affiant by default, on the same day of said term; affiant bad
no notice of any kind whatever that said cause had been brought down to
this Court from the Supreme Court, and the judgment was rendered with-
out any knowledge by, or intimation to, this affiant that the cause would
be filed at said term in this Court. That the present Judge of this Court
was one of the counsel of affiant in said suit, and affiant had no idea that
the case would be tried before said Judge and he is informed by counsel,
and verily believes, that it could not legally be done. Affiant saith that
he has a good and meritorious defence to this suit, as he is advised by
counsel and verily believes. That said Plaintiff and said Lounsbury ap-
plied to afiant to sign the bond upon which this suit is brought, and then
and there falsely and fraudulently represented to affiant that the firm of
Evans & Lounsbury were only indebted in the sum of one hundred and
eighty-six dollars and sixty-five cents, and that said firm had owned one
hundred barrels of cement, worth three hundred dollars, and one hundred
barrels of salt, and a quantity of sugar, and twelve half burrels of white-
fish, which fish was worth ninety-six dollars, and that all this property was
at Wenona, and that all of said property had been turned over by said
Plaintiff to said Lounsbury, and was then in the possession of Lounsbury,
out of which he could pay the debts of said firm, and that the agreement
of Lounsbury to pay said debts was a part of the consideration given by
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him for Evans’ share of said property ; said representations were made by
both said Plaintiff and said Lounsbury, and were the inducement to affiant
to sign said bond, and he would never have signed the same but for the
fact that he relied upon the said false and fraudulent representations ; and
the truth was, at that time, that said firm of Evans & Lounsbury owed a
much larger sum than the sum of one hundred and eighty-six dollars and
sixty-five cents, neither had they any such proper:y as above described,
or any of it, nor had such property been turned over by said Evans to
gaid Lounsbury, or any part thereof ; nor had said Lounsbury any such
property or any part thereof. That said Plaintiff owes said affiant the
costs of affiant in the Supreme Court in this case, which affiant is informed
and believes amounts to about twenty dollars. Said Plaintiff is insolvent,
and not in this State; that he left the State some time before the said
June Term of this Court, and affiant prays that the judgment herein en-
tered at said June Term be set aside, and he be permitted to file his pleas,
and make his defence herein.
AMOS EDWARDS.

Subscribed and sworn to before me, this )
4th day of July, 1832.
RoBerT E. HARRINGTON,
Qlerk Co. Court. )

ERRORS ASSIGNED.

1st. There is no finding of the debt; tiie Court did not find it, and
the finding of the jury is void, for the record shows that they were only
sworn to assess the damages.

9d. There is no judgment except the award of final execution,
which is erroneous.

3d. The judgment should have been for tha debt to be discharged
upon the payment of damages, and it is not so.

4tn. The Court erred in rendering the judgment aforesaid in man-

ner and form aforesaid.

5th. The Court erred in overruling the motion to set aside the

judgment,



POINTS FOR PLAINTIFF IN ERROR.
I

The mandate of the Supreme Court was filed in the Court below, on
the fourth day of June, (8d day of term,) and on the sam> day the judg-
ment was entered, in the absence of the Defendant below, and while he
was entirely ignorant of the proceedings, no notice whatever having been

given him. This is a sovt of trick or sharp practice not countenanced by
this Court

IL

The jury were only empanelled and sworn to assess the Plaintiff’s
damages. The record shows that they found dedt, $248.69, and damages
$248.68.

They had no right to find any debt at a'’, and their finding as to the
debt is simnly void.

IIT.

The amonnt of the debt should have been found, and no damages can
be assessed unless the debt be first found, so that there is no proper finding
in the case.

Wilcoxon v. Roby, 8 Gilm., 477.
Johnson v. Haskell, 2d Scam., 565.
Heyle v. Stapp, 8 Scam., 95.
Frazier v. Laughlin, 1 Gilm., 347.



IV.

The judgment is informal, improper, and invalid. It was rendered
before assessing the damages. It was not rendered for any particular
pum. The execution was awarded for an amount of damages without

judgment being rendered for them.
The judgment and execution should have been for the debt (which
was not found) to be discharged upon payment of the damages.
Store v. People, 25 Ill., 600.
Frecland v. Board of Supervisors, 27 Ill., 303.
2d Scam., 572.
Patrick v. Rusker, 19 Iil., 428.
Bowman v. Bartley, 21 1il., 30.

V.

The Court should have set aside the judgment upon the motion, sup-
ported by affidavit, filed at the next term after judgment was rendered.
The affidavit advised the Court that the Defendant had a full, perfect, and
meritorious defence ; that in consequence of the snap judgment obtained
by the trick of the Plaintiff, he had no opportunity of setting it up.

GLOVER, COOK & CAMPBELL,
For Plaintiff in Error.
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STATE OF ILLINOIS,

S i bss. @he Loaple of the State of Iineis,

To the Clerk of the %ﬁCout for the Oounty.%-- z ‘ L Greeting:
%_gll‘ (S, Chv the record and /zzacec(/hya, as aldo in the rendilion/ 77'
e /éz(%mwzb of afilea which was v e Coptte s R R
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' “oady
s e ave informed 4? 44 s
and we’ /{””75/’7 sz/Zéy

I e A s S
thal ereor shoutd tes coseecled, / any hew to, i dae fovm and manner,
. and thals //'w/zé'w le dones lo the //(/Z/[CJ ///Mcd(zz'(/, command you thal z/é)
< 2 /}((//7722472_/3 /%‘250/47 2% /zé_'c%, o (/z«)/z"m'/éx, and c//mzé, a'/'//mfé) (/c/(/y, send .
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///[;(-'77// A wilh all //2%7,/ /0/10/277 he same, anderd yamo seal, 90 Mals
e may Save the same before 0dr /‘Mléé'cd afoecsacd al Oltnwa, in the %/mm/;/
(/ S Stz on the /-2'24&‘ (%ed(/(&y (z//fwg the thod @//mu/ay e @f/&a/ nezt,
that the record and /z.zocecaé'ﬂfd, f/dyy Jm/ma/m{ we may caude’ fo e done
thoiein, Lo coveect the creor, wn/az‘% %///t o/y// lo Lo done ezccom/m% to laew.
Witness, The Han. JOEN D. CATON, Fhicf _fustice of

our said Louel, and the Feal theceaf, at Ollawa, this
...... Dt A e day. of cZwl do ot
in the Mear of Our Locd Une Fhausand §iqht Hin-
deed and Fexly m.

)

Llerle of the Supireme Foudd.
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