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This was an action of assumpsit upon a breach of promise of
marriage, brought to the August term, 1862, of the Superior Court
of Chicago. ;

The declaration contained the usual counts, of a promise to
marry on request, to marry in a reasonable time, and to marry
generally; to which was pleaded the general issue.

Lecord, pages 1—1. -

For the sake of convenience, we will examine the points made
by the counsel for appellant in the same order in which they are
presented to this Court.

L.

The motion in arrest of judgment, made by defendant below,
was properly denied, both because there was no material variance
between the allegations and the proof, and especially none such as
was not cured by the verdiet. '
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The learned counsel for appellant admit in their argument that
the evidence offered was admissible under the third count, to marry
generally; that count, in legal contemplation, is tanmfnount to the
second count, to marry in a reasonable time, and therefore the same
evidence will support the second count also.

Lotter vs. Deboos, 1 Starkie R2., 82.
And this admission on the part of appellant covers the whole point,
for this Court long ago decided that when there is one good count
in a declaration to support the judgment, a motion in arrest cannot

prevail. )
Bradshaw vs. Hubbard, 1 Gil., 390.

Anderson vs. Semple, 2 Gal., 455.

But why even that part of the evidence cited Dy the learned
counsel for appellant was not admissible under the first and second
counts also, they have not deigned to point out. Was it because
the Zne of the consummation of the marriage was not proved as
laid? In assumpsit, the statement of the precise time is not neces-
sary, unless it be matter of description.

1 Chitty on Plead., 957, and cases there cited,.
Greenup vs. Stoler, 3 Gil., 214.

But we think the counsel for appellant err when they say that
“the only evidence of any contract to marry is that of Daniel
Heartt,” for it is plain that without Heartt’s testimony the jury
would have been warranted in finding a promise from the 1'es't of
tpe evidence, from the surrounding cirecnmstances, from the atten-
tions shown appellee by appellant, and from his letters to her, &e.

Lece., pp. 27 and 34.
A ﬂp]i::}tl ](?gl;'lr,lstl:ogi ,f::] ’tl:; ;al{t(;]i)ftﬂ)ee gz%;l]l.;n]fnt, everything claimed

: clow were abundantly
Bustm'ned by the law in denying the motion in arrest, for the special
promise proved by Heartt’s testimony (s, 2p- 4, 5) was clearly
admissible under the second and third counts, : :

In Potter vs. Deboos, cited above, “the plaintiff declared on

144 4
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“p' 1ises to marry in six or seven months, to marry in a reasonable
time, and to marry generally.
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“The evidence was, that the defendant had said that he would
“marry the plaintiff in six months, orin a month after Christmas.
¢« Tt was submitted for the defendant that the promise proved varied
“from that laid in the first count, and that as a special promise ap-
“ peared in evidence, no general promise could be presumed. But
“ Lord Ellenborough lett it to the jury to say, whether or not they
“would from the circumstances presume a general promise to
“marry, (which the law would consider a promise to marry within
g reasonable time,) and whether the declarations of the defendant
“had any other effect than to render that definite and certain which
“betore was uncertain. The jury found for the plaintiff.”

In Phillips vs. Crutchley, 1 Moore & Payne, 239, the promises
declared on were, ¢ first, to marry on request; secondly, the like,
“ assigning for breach, that defendant had married another; #kirdly,
“to marry in a reasonable time; and lastly, to marry generally.
“The proof was, that the defendant had said he would marry the
“plaintiff in July. Held, that notwithstanding this variance, the
“jury were warranted by the evidence in inferring a promise to
“marry generally; and that the plaintiff was entitled to recover
“upon the last count of the declaration.”

Dalls vs. Middleton, 1 Keb., 886.
Kingman vs. Grenville, 2 do. 265.

And upon the question of an offer and refusal, we think the
evidence and the law still more conclusive for the appellee; for
neither the promise ot the defendant, the assent of the plaintiff, if
a woman, nor the demand and refusal need be proved by direct evi-
dence, but may be inferred from circumstances usually accompany-
ing such relation between the parties.

Weghtman vs. Coates, 15 Mass., 1.
Sutton vs. Mansell, 3 Salk., 10.
Daniel vs. Bowles, 2 Car. & P., 558.
Wetmore vs. Mell, 1 Ohio State, 26.
Wells vs. Padgett, 8 Barb., 323.
Greenup vs. Stoker, 3 Gl., 202.
Martin vs. Patton, 1 Littell, 234.
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This question of an offer and refusal was fully submitted to
the jury on the evidence under the fourth and fifth -instructions for
the plaintiff. Zec., p. 44 and 45. The fourth is as follows:

“If the jury believe from the evidence that the plain?iﬁ"s
* father, at any time after the making of the coxxtx'z}ct 0}” marriage,
“(if any was made,) and before the bringing of this suit, told the
¢ defendant that if he did not want Carharine he should not have
“Julia, and the defendant then said, n the presence of Catharine,
“that he wanted Julia, and not Catharine, that he liked Julia bet-
“ter than Catharine, these are facts which, if' uncontradicted, the
¢ jury may consider, with a view to determine whether an offer on
¢ the part of the plaintiff to marry, and a refusal on the part of the
¢ defendant, have been established.”

The testimony of Peter Wolf shows that the above indicated
conversation occurred on the 12th or 18th of May, 1862, when the
plaintiff, the plaintif’s father, the defendant and the witness were
present in the cornfield. Zee., p. 43. He says: “Defendant went
“to the old man Guyler, and asked him if he should help him to
“plant corn. The old man said if he did not want Catharine he
“should not have Julia [a younger sister]. Defendant said he
““liked Julia better than Catharine. He sajd there he wanted Julia
“and not Catharine.” Record, 2. 29.

It was submitted to the jury on the above testimony and the
like, that what passed there in the cornfield between the parties was
equivalent to an offer and refusal, and they found that it was.

Besides, it is to be borne in mind thaf this witness could not
speak English, and that, therefore, his testimony was given through
an nterpreter, the testimony itself showing that the witness did not
. 4 : 3 ;

ecollect al! that w nf;‘smd. What decent girl, after her affanced
ceased paying her visits, (7 %omas Guylers testimonn , Leee., p. 27,)
and the use of snel language in hey presence, would so much as
suggest that she was ready to marry him? It would be a uscless,
luumliatiug task, that the law will not impose.
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¢ jury may consider, with a view to determine whether an offer on
“the part of the plaintiff to marry, and a refusal on the part of the
“ defendant, have been established.”

The testimony of Peter Wolf shows that the above indicated
conversation occurred on the 12th or 13th of May, 1862, when the
plaintiff, the plaintift’s father, the defendant and the witness were
present in the cornfield. Zee., p. 43. He says: “ Defendant went
“to the old man Guyler, and asked him if he should help him to
“plant corn. The old man said if he did not want Catharine he
“should not have Julia [a younger sister]. Defendant said he
“liked Julia better than Catharine. He said there he wanted Julia
“and not Catharine.” Record, 2. 29.

It was submitted to the jury on the above testimony and the
like, that what passed there in the cornfield between the parties was
cquivalent to an offer and refusal; and they found that it was.

Besides, it is to be borne in mind thaf this witness could not
speak English, and that, therefore, Lis testimony was given through
an interpreter, the testimony itself showing that the witness did not
recollect al} that was said. What decent gitl, after her affianced
ceased paying her visits, (Zhomas Guylers testimony, Rec., p. 21,)
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suggest that she was ready to marry him? It would be a useless,

humiliating task, that the law will no impose,
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In the case of Gough vs. Farr. 2 Car. & P., 631, the Court of

Exchequer held; “if the plaintiff’s father go to the defendant and
“ask him if he means to fullfil his engagements with his (]au{rhtey
“and he reply, certainly not, that what occurred between the de-
“fendant and plaintift’s father was sufficient evidence of a tender
“and refusal.”

The above case seems to us substantially like the one before

the Court, with this exception: that in the case at bar, the danghter

was present when the defendant refused to keep his engagement,
and for that reason is the stronger case.

In the case of Greenup ws. Stoker,3 Gil., 213, the witness
testified that the  appellant declared his intention not to marry the
“appellee or any one else, which fact the witness shortly atterwards
« communicated to the plaintift.” Yet the Court held that “it is
“enough that there had been a promise and a refusal inconsistent
“with the promise. When this appears, an offer or request is
“ wholly unnecessary.”

And why, in such a case, should the humiliating burden be
imposed upon the betrayed and deserted female, of performing the
idle mockery of tendering her hand to the very man who had not
only broken his plighted faith to her, but declared to her father, in
her presence, that ¢ he did not want her.”

No such rule obtains where money is to be paid, for the neces-
sity of tender is waived by the previous refusal to receive the
money.

"Bt if there was at any time a question upon this point, it is
too late to raise it after verdiet.

In the case of Seymour vs. Gartside, 2 D. & R., 55, the Court
held, that a  count alleging a promise on the part of defendant to
“marry plaintiff within a reasonable time after the request, is suffi-
‘ cient after verdiet, without averring that defendant had any no-
“tice of plaintift’s being ready to marry her during the reasonable
“time alleged, or averring any request made to defendant to marry
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« plaintiff, or any averment of a special refusal to marry him,
s 72 s Al oo 1S3 S
And the Court, in deciding the case, remark : IE Ican hardly be
« expected that a lady should say to a gentleman, ‘I am ready to
e N
¢« marry you; pray, marry me. i
Iolergft vs. Dickinson, 1 Freem., 346.

1L

The proof of the promise of marriage in this case was clear
and unequivocal ; far more so than is usual in this class of cases.
In addition to the accompanying circumstances of frequent visits
by appellant to appelle, their conversations concerning marriage,
that he called upon her to assist in the selection of a stove, that she
was preparing bedding, &e., in evident contemplation of marriage,
we have the explicit testimony ot Heartt, and, if possible, the more
explicit testimony of the letters of appellant.

Heartt, in his testimony, says: “They sat up after the family
‘“had gone to bed ; the defendant was there (meaning his house)
““six, seven or eight times; it might have been more. There was
“a good deal of talk about marriage ; defendant was going a trap-
“ping in the spring, and when he came back his house would be
“finished, and he was going to be married ; this was in January or
“TFebruary last. I offered to make a wedding for them at my
“house, but he preferred going sume place else; he said he did not
“want to be married there. When I talke] about putting off the
“marriage, he said he did not want to w.
“back. I have heard the thing talked
“every time he came,
“last. These cony
“summer.,”

ait longer than till he came
over several times, almost
Detfendant took plaintiff home in T ebruary
ersations were last winter, running back to last

Wi OILcross-examinmion’ Heartt said: T think my wife asked

im the questi . ; : s

“was goi o, .“‘hen he was going to be married. e said he
g0Ing a trapping, and when Lie got back in the spring his

D)
, and he wonld be married. I understood

“house would be finished
({8 2 - 1
his house was to he done in the spring. They both talked about
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“his return in the spring, and she assented to marrying him j they
“talked it over almost every time he came to the house, as far back
¢« as the summer of 1861.” ZRec., pp. 24 and 25.

Does such language leave any room for doubt? But, say the
learned counsel for appellant, “ A place was wanted to live in.
¢« This was expected to be completed in the spring. Its completion
“was to precede the :narriage.”

Where is the evidence of 7kaZ# certainly not in the testimony,
{or the house was not mentioned in any of the numerous conversa-
tions upon the subject of marriage, with the exception of the Zast,
and then only incidentally.

It is probable at least that the lady was not responsible for the
non-completion of the house at the time expected, and certainly the
non-completion of it did not justify appéllant in basely deserting
appellee long before its completion. Zhomas Guyler’s testimony,
Lec., p. 21.

In the letter of appellant to appellee, under date of March 18,
1860, appellant says: (These letters are written in broken English,
and we change the spelling, as the sense is plain.)

¢ My dear beloved Catharine Guyler: I write a few lines to

“you. Iam now a great ways from you, but my heart is always

“with you. Day and night I think of you, and I shall never for-

“get you as long as I live, or till Ilay my head in the grave.”
Rec. p. 30.

In his letter dated at Winona, Oct. 10th, 1860, appellant says:

“My dear Catharine: I write afew lines to you to let you
“know that I am well and my health is good this day, and I hope
“that the Lord will spare your health forever, my dear beloved
¢ Catharine. I love you forever, and Ishall love you till I die, and
“T am desiring to hear from you a prompt answer.” ZRec. p. 33.

In the letter dated at Prairie du Chien, Nov. 1st, 1860, appel-
lant uses this language :
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“ My dear Catharine: T received your letter from the 12th
“Oct., and was very glad to hear from you that You are well, anq
“that you still think of me. My dear one, I wish you would write
‘“as soon as you can. I shall be in Dunleith in two weelks, My
“dear Catharine, I wish that the Lord would spare your health
“for a great many years, and I wish that the Lord would bring ug
‘“ together torever.”

“ My dear Catharine Guyler, I love you from all my heart. |
“Lwish that I could have your hand and heart Jorever for my own.
“ That is dll my heart desires,” dic. Rec. 2. 34,

Does this language indicate only “the exuberant expressions
“of an untaught, illiterate German, not reconcilable with the fee].
“ings of an ardent and betrothed lover?”

We cannot but think the letters alone, without other positive
testimony, would warrant the finding of the jury.

UL

But the counsel for appellant complain of the first, fourth and
fifth instructions, as given for the plaintift below.

The first instruction is as follows .

“If the jury believe, from the evidence, that the defendant
‘ contracted to marry the plaintiff, upon his return from trapping
“last spring, and the plaintiff at the time of such contract assented
“ thereto, and that the plaintiff; before bringing this suit, and after
“the return of the defendant from tmpping: was willing, and "
“offered to marry the defcndmlt, and the defendant ref:sed to
“marry her, then the layw is with tle plaintiff,”

Rec. p.43. We submit to youy Honors t],
law, and that testimony enough hag been citeq
show that it was strictly applicab]q to the f
therefore quite as favorable to the defend
be given,

at this instruction is
in our first point to
. acts as proved, and
ant below as could properly
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The fourth instruction has already been quoted entire in our
first point, and we think commented upon sufficiently.

The fifth instruction for plaintiff was in these words:

“The jury are instructed by the Court, that it is not necessary
«the plaintiff’ should have formally made the offer to marry the
« defendant (it any was made), that if the jury shall believe from
« the evidence, that the plaintift’s father made such an offer on her
«Dehalf, and the plaintiff assented thereto, and the defendant de-
¢ clined to marry plaintiff; this is evidence to be considered by the
“jury whether an offer and refusal were made in the case.”

‘We think this instruction, viewed in the light of the evidence,
especially the testimony of Peter Wolt (Rec. p. 29), and the law of
the case was very mild. TPeter Wolf says that atter defendant had
been turned away from Guyler’s house—a fact in itself significant—
¢ Defendant went to the old man Guyler, and asked him if he
“should help him to plant corn. The old man said if he did not
¢« want Catharine he should not have Julia.” :

Now we submit to the Court that this answer is not respon-
sive to the question, and that there must have been some refusal on
the part of the defendant before the old man used such expressions.
Defendant subsequently said on the same oceasion, there in the
presence of the plaintift, Catharine, that ““he wanted Julia and not
« Catharine.”

But in any cvent this was a waiver on the part of the appel-
lant of a tender of herselt by appellee, and tantamount toa refusal
beforehand.
Greenup vs. Stoker, 3 Gil., 213.
Gough vs. Farr, 2 Car. & P., 631.

Of the qualifications made by the Court below to the 1st, 8d
and 4th instructions of defendant, we have only to say that enough
of the evidence has already been detailed to show amply that those
modifications were eminently fit to be made ander the facts of the
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case, and so faras the law is concerned we regard the CﬂSGS‘ of
Phillips vs. Crutchley, Potter vs. Deboos, and other cases before
cited, as effectually disposing of that.

The 8th modified instruction complained of is as follows:

«If the jury believe, from the evidence, that the plaintiff, be-
“«fore the commencement of this suit, stated that she would not
“marry defendant, and made use of other expressions with refer-
“ence to him offensive and gross in their character, the jury may
“take such statements into consideration in determining whether
“ or not the plaintiff, before bringing the suit, offered to marry the
“ defendant”—the  qualification was—“DBut if such expressions
“were made after defendant had refused to marry her (it he did
“refuse), they ought not to prejudice the plaintifi’s rights, if' any
“she has.”

The Court will perceive that the ¢ statement” and “expres
sions ” referred to in the instruction, were made, it at all, long
after the plain declaration of appellant to the father of appellee,
and in her presence, that “lhe did not want her,” and preferred
another lady, and some of themn even after this suit was commenced.
(Testimony of Augusta Ham, p. 88.) They were made, too, sub-
sequent to the rupture between the parties, to his heartless deser-
tion of her, and spurning her hand. Moreover, we are satisfied
that a careful inspection of the above instruction will disclose that
the alleged statement and ¢ expressions” had no tendency to deny
or disprove an offer on the part of plaintiff to marry defendant.

It seems clear that the modification by the court was well
guarded and judiciously made.

Because, if, as the testimony shows, he had already spurned
h.er offer, betrayed her affection and disappointed her hopes, the
right of action had accrued and his liability had become fixed as
well in law as in fact; and the stronger and deeper her affection

for him had been, the greater her bitterness of heart and the deeper,
when that love was turned into hate,

“Who does not knoy how hate can burn
In hearts once changed from soft to stern ?”
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The second instruction of defendant below, which was refused
by the court, of which fact the counsel now here complain, we
think was properly rejected for the reason, first, it was substantially
like the third instruction given for defendant (Ree. p. 50), and this
Court have decided in the case ot Montag vs. Linn, 23d 1U., 551,
that « Where an instruction given is substantially the same as one
« yefused, the judgment will not be reversed for such refusal;” and
moreover this record shows that detendant below offered very nu-
merous instructions—fifteen in all—but this Court say, in the 23d
111., 480, that Instructions should be as few and simple as pos-
«gible, otherwise they are more likely to mislead the jury.”

And Desides, this instruction is not law. It says to the jury,
that before they can find for the plaintiff, -¢ they must further be-
«lieve from the evidence, that a? all times subsequently to such
« mutual promise and up to the commencement of this suit, the
« plaintiff was ready and willing to marry the defendant,” &e.
Now suppose, as the evidence certainly tended to show, that plain-
tiff had at some time defore the commencement of the suit, offered
herself to defendant and he had refused to marry her, would she
still be obliged, a all times up to the commencement of the suit, to
hold herself in readiness to marry the defendant affter such offer
and refusal, and affer the breach of contract on his part ?

Southard vs. Rexford, 6 Cow., 25%.

Some confusion seems to have creptinto the record in number-
ing appellant’s instructions, as there is 2 number three given and &
number three refused, but as the counsel for appellant make no
point in their argument upon No. 3 refused, we pass it by and come
to the eleventh and last instruction.

The first sentence of that instruction is sufficient to condemn
it; it reads as follows: “A promise to MATY must be mutual, and
“it must be the bona fide intention of both parties to consummate

the same.” Rec. p. 52.

Now will the astute counsel for appellant pretend that when a
man in good faith enters into contract with a scoundrel acting i

I e S —



19

bad faith, and the scoundrel afterwards breaks the contract in ge.
3 2 . . . o~
cordance with his bad intention In making it, that the innocent
man is deprived of all remedy against the scoundrel because of his
bad intentions in the making of the contract ?

We have hitherto supposed that the law provided for just
such cases, to protect an innocent party against a rogue acting malg
fide either in making or breaking his contracts.

But the said instruction is open to other objections like those
urged against preceding rejected instructions, as that it would have
tended to mislead the jury, and was not the law applicable in the

case.

IV.

There was no error in denying the motion for a new trial made
by the defendant below, on the ground of newly discovered evi-
dence, as will appear from a few brief considerations.

The motion was based upon the affidavit of defendant himself,
that his brother, Gustavus Prescott, heard plaintiff say, in February,
1862, “that she did not know anything at all about her going to
“be married to said defendant;” and that afterwards, in May,
1862, said proposed witness heard plaintiff say ‘“that she did not

143 . . .
know whether she was going to live in detendant’s house or not.”
Ree. p. 16.

: The Court will observe in passing, that the Jast admission of
plaintiff is alleged to have been made at a time when defendant had

given Plaintiff good reason not to know whether she was to live in
his house or not.

i Accordm.g to the appellant’s own showing, ' then, this newly
‘sim ered e\tldence is only the doubtful admissions of the opposite
f;; )l, made, if at all, upon a delicate subject respecting which most
ales are exceed] resery i '
e o emec.d.mgly reserved, especially when not in the pres-
mce ol intimate fiiendg only.
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Moreover, the proposed evidence is wholly ¢nconclusive on the
merits, if not cumulative, is but admissions, which, when reported
under like circumstances, are always to be carefully scrutinized,
and are not a sufficient ground for opening a verdict.

“In ordinary cases, where newly discovered evidence consists
«of admissions by the party against whom it is intended to be
“ ysed, a motion for a new trial will not be granted.”

Guyot vs. Butts, 4 Wend,, 579.

Where the newly discovered evidence is cumulative, incon-
clusive or might have been produced by due diligence, it is not
sufficient ground for a new trial.

Martin vs. Elrenfels, 24 11L., 187.
Dorrison vs. Stewart, 24 I11., 24.
Bullock vs. Beach, 3 Vi. T2.

Coe ws. Givan, 1 Blackf., 876.
Williams vs. Baldwin, 18 Johns., 489.
Sheppardws. Sheppard, 5 Halst., 250.
Gardner vs. Mitchell, 6 Pick., 114.

And the affidavit in support of the motion does not state that
the newly discovered evideuce is true—it is mere hearsay—and
therefore insufficient. It should be before the court in legal shape.

LRitchey vs. West, 23 1U., 385.
Sheppard vs. Sheppard, 5 Halst., 250.

The Court will not grant a new trial in sucha case, on motion,
supported by the single affidavit of the party in interest, where
such evidence rests in the knowledge of the witness, but will re-
quire either the production of the witness’ affidavit or cause shown
why it cannot be obtained.

Webber vs. Tves, 1 Tyler, ( V1.,) 443.
Denn vs. Morrell, 1 Hall, (N. X.,) 882.
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V.

But, say the counsel for appellant, *The verdict was contrary
“to the law and the evidence;” a thing very ecasily said, to be
sure, but not so easily established, in view of the law on that sub.
ject and the facts of the case.

As this question has already been incidentally discussed, we
do not propose to draw upon the patience of the Court beyond call-
ing attention to a few of the principal facts and familiar principles
of the law applicable to the subject.

Counsel for appellant seem to be greatly exercised over a few
expressions of the friends of the plaintiff’ below, showing a care-
less or incorrect use of the English pronouns—they say: “The
“father and mother sued him.”

It has been our observation, at least, that the correct use of
pronouns is one of the best tests of a person’s ability to spealk
English well, even when that language is his vernacular tongue,
and he is educated in it, lut this case finds that these parties are
unlettered Germans, and could not therefore be expected to use the
English pronouns with grammatical precision. Moreover, so far
as we are yet informed, this record shows that this case was brought
in the name of the appellee and for her benefit, and that it is as

often spoken of correctly, as Ler suit, even in appellant’s own tes-
timony as otherwise.

But suppose the parents of appellee were indignant at the
perfidious and shameful treatment of their daughter by
is that any defense to this action on the merits? Or after appellant
. had engaged, and without cause betrayed the affections of one
daughter, would it tend to lessen that just indignation that he pro-
posed to pursue the same course with regard to a younger sister ?

appellant,

Such a defense seems to us to sustain about the same relation
to the real merits of this case, as the cloudy c

ap of the mountain
top does to the solid rocks below.
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It might perhaps be a legit'mate argument with which to go
to a jury; but herein lies the real question before the court

The case, with all its testimony having been fully and fairly
submitted to a jury, it was within their peculiar province to deter-
mine upon the same, and the Court, especially in a case of this
nature, will not disturb the verdict where there is any testimony
to support it, unless the same is palpably and manifestly contrary
to the evidence, and a flagrant violation of justice.

Dawson vs. Robbins, 5 Gil., 72.
Lowry vs. Orry 1 Gal., 70 d 475.
Allen vs. Smith, 8 Scam., 97.
Young vs. Silkwood, 11 111., 36.
Duffield vs. Cross, 13 [il., 699.

AL

It is alleged that “the damages were unreasonable and exces-
sive,” though we think the learned counsel failed to cite a single
authority to support their opinion in the premises. j

In cases like this there can be no general rule of damages, and
the amount in each case must necessarily be left to the sound dis-
cretion of the jury.

Courts will not, in cases sounding in damages, interfere with
the verdict uniess the finding is so manifestly unjust and outrageous
as to show corruption, passion, prejudice or partiality on the part
of the jury.

Burnett vs. Simplins, 2& 1U., 264.

Terve Haute de. B. R. Co. vs. Vanatta,
21 7., 188.

Sedgewick on Dam., 369.

Southard vs. Rexford, 6 Cow., 254.

8 Clark, (la.) 571 ; 5 Cow., 106.

Travis vs. Barger, 24 Barb., 614.

Clark vs. Binney, 2 Pick, 113.

COoleman vs. Southwick, 9 Jokns., 45.
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The case clearly finds that the defendant bel_ow, besides per-
sonal property, was the owner of 80 acres of land in Co?k Couuty,
with a house worth $900 upon it, and that forty acres of the above
was heavily timbered, and worth $50 an acre. Zhomas Guyler's
testimony, Rec. pp. 27 and 28.

/

‘We submit that under such a state of facts, the jury were very
moderate in their estimate.

They might have théught that inasmuch as appellant had
made the appellee a widow in her affections for life, it was but fair
that he should make reparation to the extent of a dower interest,

We are sorry to shock the vision of “law or Jjustice” of the
learned counsel for appellant, but we certainly did think that the
appellee had a meritorious case, and with this view of the case,
submitted it to the court and jury below, and they thought so too,
and we now think and believe that this Court, in accordance with
its well established habit of protecting the weak from injustice,
will be of the same opinion.

£ Respectfully submitted by

WILLIAMS, WOODBRIDGE & GRANT,
For Appelice.
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I.

The judgment should have been arrested on the motion of de-
fendant below, becanse :

1. There was a material variance between the contract to
marry alleged in the declaration and the one proven.

The declaration contained three counts. The first count alleg-
ing the promise to have been made August 1, 1861, to marry on
request thereatter, and an offer and refusal of marriage on said 1st
of August, 1861. The second count alleging the promise to have
been made July 1, 1861, to marry in a reasonable time thereafter,
and averring the lapse of such reasonable time, and an offer and
refusal to marry on the 1st of July, 1862; and the third count
alleging a promise to marry generally, made My 1, 1861, and an
offer and refusal to mauiry, made July 1, 1862.
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The only evidence of any contract to marry is t}mt of Danicl
Heartt—page 24 of the record and abstract—that in Jcm.um‘y or
February last defendant was going trapping in the spring, and
when he came back kis house would be finished, and he would then
be married. .

This is undoubtedly an essentially different contract from the
one set forth in either count of the declaration, and it can only be
admitted at all, therefore, under the third count, to marry gen-
erally.

Gough vs. Farr, 2 Carr. & Payne, 632.

And in that case, to sustain the action, unless the defendant
had married another before suit (which was not the case here), a
distinet offer of marriage by plaintiff must have been made, and a
refusal of such offer by detendant when so made.

Gough vs. Tarr, 2 Carr. & Payne, 631.
Lawson vs. Johnson, 1 East., 203.

1 Saunder's Plead. and Ev., 212, 213,
Seymour v. Garside, 2 D. & R., 55.
Lfidler v. MeKinley, 21 1U., 317, 319.

2. There was no evidence of an offer to marry by plaintiff
before suit brought, and a refusal of such offer by defendant when
so made.

The only evidence tending to show any offer and refusal is that
of Peter Woltf—page 29 of abstract and record: « Defendant went
to old man Guyler in the cornfield, in June or May last, und, asked,
ki if' ke should help kim to plant corn. The old man said if he
did not want Catherine he should not have Juliq, quendan‘t did
not say much. e said he liked Julia better than, Catherine. No-
thing was said in the cornfield about marrying.”

This cannot be considered as any offer and refusal of marriage.

It did not give the defendant an opportunity, if he desired, to

marry the plaintiff and avoid suit. ;
The evidence is much lower as an offey and refusal than the

case of Gough vs. TFarr, supra, where tle defendant to the direct
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question of the plaintiff’s father, as to whether he meant to marry
the plaintiff, replied, ¢ Certainly not,” and also the case of Zidler
0. Mcllinley, cited in 21 of 111, page 319.

It is in fact no offer of marriage at all on the part of the plain-
tiff, and falls far below the requirements of the law under the
pleadings. ’

1L

There was no promise of marriage proven for which this action
could be maintained. :

The promise, if any, was, “that when defendant returned
from trapping in the spring lis house would le finished, and then
e would be married.”

Teartt's Testimony, page 24.

Tt is certain that the completion of his house entered largely
into the arrangement and understanding of the parties.

A place was wanted to live in. This was expected to be com-
pleted in the spring. Its completion was to precede the marriage.

Now, the housewas not finished until the latier part of July or
1st of August, 1862. Sece testimony of Thomas Guyler, Jr.
Cross-Ex., page 28.

And the suit was brought July 3, 1862, before the house was
completed.

The contingency of the completion of the house existed when
suit was brought. There was, therefore, on the showing of the
plaintiff herself, no breach of any promise of marriage, if the pro-
mise were in fact made, as proven.
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The Court crred in the giving and refusing of instructions as
particularly here following specified :

The first (page 43), the fourth (page 44), and the fifth (page
45) instructions for the plaintiff should not have been given. They
all assume that there was proof of an offer of marriage by the
plaintiff and a refusal by the defendant, or rather the fivst and fifth
direct the jury to find for the plaintiff, if they believe from the
evidence that there was an offer and refusal, when the evidence
shows clearly that there was no offer whatever of marriage made
by the plaintift or by any one for her.

Wolt testified to the only conversation upon the subject, in the
cornfield. ~ 1le says that nothing was said about marrying (page
99). This was no offer of marriage. It by no means fulfills the
requirements of the law under the pleadings. The defendant had
no opportunity given him to marry the plaintiff rather than be sub-
jected to a suit. A specific offer and refusal were necessary to give
the right of action.

Fidler v. Meltinley, 21 1., 317 & 319.

The Court erred in refusing to give the 1st, 3d, 4th and 8th in-
structions for the defendant, unqualitiedly, and in qualifying them
« o A

The 3d and 4th instructions as asked (page 50) were qualified
by the Court, by adding that “the jury might believe from the evid-
ence that what passed between the parties was equivalent to an offer
and refusal.” This was erroncous. The instructions asked were
that the jury must believe from the evidence that there was an
offer by the plaintiff’ of marriage before suit broneht, and a 1'(;fu;-1l
of such offer when so made, before they could ﬁn(:{ 1b,r the ‘)lﬂinti;’r‘
The defendant was entitled to these instructions as qsl'eld : T e
qualifications by the Court assumed that something lmd‘ )'I\SSC'I :H
the subject between the plaintiff and defendun? \\']li(l:l‘l tl:c “.1‘)1‘]‘ ¢
might believe amounted to a request and refusal o;' marriage s

age.



There was no evidence whatever of this. Nothing whatever

T 103 . 0

The defendant asked the jury whether they believed such lan-
gnage on her part was compatible with any affection or any offer
of marriage at any time.

The Court allowed them to say that they might believe there
had been some offer and refusal of marriage before, and that this
language on her part might be ignored by the jury.

The Court refused to give the instructions asked by the defen-
dant, numbered 2, 3 and 11. These occur in pages 51 and 52 of
the abstract agd record, and the Court are specially asked to con-
sider them.



The 2d was as follows :

The second above instruction refused is sustaine
authority, pro or con, cited in the case, by the
referred to, and by Zidler v. Aellinley, 21 7T, U, cited supra

d by every
authorities already

. The 11th instruction the defendant Was most clearly entitled to
have given. Good faith is an essential element in e validity of
all contracts, and whatever tends to shoy that eithey P
ing a contract, did so from improper Motives, or
honesty and good faith to carry it out ig certain]
ence for the consideration of a jury.

arty in mak-
did not design in
Y competent evid-
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The Court erred in refusing the motion for a new trial, on the
ground of newly discovered testimony.

The affidavit of the plaintiff setting forth the new testimony
fully meets the requirements of the law.

See pages 16, 17 and 18 of the abstract and record.

It sets forth the name of the witness, the materiality of the
testimony, and the facts to be proven by him.

It shows that no diligence on the part of defendant could have
procured it at the trial, because the defendant had no intimation of
its existence until after the verdict was rendered.

Tt sets forth that the testimony can be had at another trial of
the cause, either at the same or succeeding term of Court, and that
defendant knows of no other witness by whom he can prove the
same facts,

The evidence is very material, being the statement of the
plaintiff herself, just atter Meartt said there had been an agreement
of marriage between her and defendant, Zhat she herself knew no-
thing of such @ thing, and the same statement by ler, in substance,
as late as May, 1862.

In Quyott vs. Burns, 3 Scam., 487, the Court say that it is
not always a fatal objection to a new trial that the newly discovered
cvidence is cumulative, as where it is of a decisive and conclusive
character of itself, without the aid of evidence to the same point,

and when that point was not satisfactorily made out on the former

trial. Nor is evidence necessarily cumulative because it tends to
support a point to which some sort of evidence was given on the
former trial, as where it is of an entirely diflerent character and
species from that given on the former trial, and, tending to support
the same point in a separate and distinct way.”

But the evidence in this case is new and original. No state-
ments of the plaintift herself as to the agreement for marriage were
offered on the trial.  So far from this newly discovered evidence
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being merely cumulative, it is distinct and positive original testi-
mony.

}éertainly the defendant having failed without fault of his‘ to
secure the testimony at the trial, and having no knowledge of it
then, and being therefore unable to present the full met:its of the
case, ought to have another trial for the purpose of obtaining on his
behalf testimony of such importance.

See Schlencker, et al., v. Risley (in argu.) 3 Scam., 483.

Vi

The verdict of the jury was contrary to the law and the evid-
ence.

We think the case on the part of the plaintiff is withont any
merit, and ought not to have received any sanction at the hands of
either court or jury.

The evidence shows :

1. That defendant had been for some time, and was in the
plaintiff’s family, as intimate as a brothey in all respeets.

Thomas Guyler says (page 28) ; ¢ Gottlieb, the defendant, was
just like one of the family.”

Julia Guyler says (page 41): “ He was like one of the family,
just like our own child. We always called him Gott. He was
always treated as one of the famil s

. 2. That his attentions were given to both the sister
as well as Catherine, all the time, and if there +

it was mostly to Julia.

s, to Julia
as any difference

Peter Wolf says (page 30): “When Catherine was
defendant and the girls all went out together,
was away, he went ont with Julia.”

at home,
and when Catherine

sister was at

Julia Guyler says (page 41): « Sometimes my
» tWo or three weeks at a time,

home three or four times in the year

T RR———
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We always went out together with defendant when she was at
Liome.”

It may be said that the letters show peculiar affection for
Catherine, but it will be seen that they are the exuberant expres-
sions of an untaught illiterate German, entirely compatible with
his intimate relations in the family, and not indicating more than
warmth of personal friendship, concluding in every instance with
the ordinary expression of compliments and respects to herself and
family, which are not reconcilable with the feclings of an ardent
and betrothed lover.

3. That the plaintiff was herself manitestly actuated by no
affection, or blighted affections, in instituting the suit, but by
motives of personal feeling against her own sister, on the one hand,
and mercenary desires on the other, and if the Court will carcfully
examine all the evidence on this point, we do think that it must be
satisfied that such an action as this ought not to be tolerated in any
Court. '

The testimony of one of their own witnesses is (Thomas Guy-
ler, page 28): “ I fold defendant they would not have sued lim if
he had not been going to marry Julia. This was the talk in the
Jamily.”

The Court will notice the use of the words,  they would not
have sued him,” which occurs here and elsewhere. It was afamily
matter. The old people became bitter against their almost son,
because he concluded that Rachel was preferable to Leah, because
he proposed to marry the younger instead of the elder, and for no
other reason, as averred by themselves and the plaintift herself.
This was all his fault—the whole cause of #keZr suing him.

The father and mother sued him. They were entirely satis-
fied with him as a son-in-layw, but were determined to ruin both him
and their own younger daunghter, because Prescott was wicked
enough to prefer her as a wife to the elder born.

Augusta Ham says (page 88): “I lieard Mrs. Guyler, plain-
tiff’s mother, say in the presence of plaintiff that defendant should
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not have either of her daughters. The plaintiff told me ifl June
that if she had known defendant as welllast spring as she did now,
she would have looked upon him as well with her backside as her
Sace, and she also said she would not marry him now.

“ A few days after plaintiff had sued defendant, plaintiff came
to me, and said I must not take it amiss that she had sued my
friend Prescott ; that if he- had been going to marry another girl
she would not have sued him, but as he was going to marry her
sister she had sued him for that.”

This is the language of a woman who comes before a jury for
damages to repair her lacerated feelings and blighted hopes.

George Huxbold says (page 40) : “Right after suit was brought
I heard some statements at Guyler’s house. M. Guyler, Mrs.
Guyler and the plaintiff, their daughter, were there. I think also
plaintiff’s brother Thomas. All were in liearing of what was said.
Mrs Guyler said, what does Prescott say now? I replied that
Prescott had said nothing to me. She said Kate was too easy on
him, she ought to have put him in the jail. T said as long as he
was free he could do as he was a mind to.

“Then old My, Guyler”—whose mind as upon the object,
amongst others, for which he had brought the suit—* said, 7 kave
looked out for all that. Iis lund s all clear now, and i he does
sell it to any body now then the man who buys it can pay the damage,
the damages that Rate gets.  Mrs. Guyler then said that i’ Gottlieh
had married o strange girl, instead of Kate's sister they (they ?)
would not have sued Fim, but they had sueq lim because hewas gowny
to marry her sister, The plaintift* was thepe.”

Cro.ss Examination : They spoke of putting defendant in Jail.
.’I"/tey said they felt mad about it. There wag t;zoﬂn'n( said at that
tiane about his having treated Rate badly. The oilcl lady, Mrys.
Guyler, said #iaz she was not asmad at Preggoyy as she wczs‘ ag) :fulia.
i Tlut.s is tl.1e aspect pre'sented .by the plaintiff, her family and

€ case; a bitterness against their own gjgpq, and daughter, be-
cause she had been preferred to the plaintiﬁ‘, and g dete;nina’tion
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to injure her and Prescott, for this and for no other reason, as aver
red by them all. f ) -

Does such an action commend itself to the favor of the Court
brought with such motives and for such objects solely? i

Can the gross, indecent and bitter langnage used by the plain-
tiff of the defendant and of her sister be reconciled with any real
affection towards the defendant, with any honest desire in good
faith to become his wife at any time, or with any agreement of
marriage between them. We think not.

VI.

The damages were unreasonable and excessive.

The ovidence shows that Prescott owns a little tract of 80 acres
of land, with an ordinary house on it, gained by his hard, honest
labor, not worth more than $2,000, and yet the jury gave the plain-
tift $800.

What damages has this plaintiff sustained by the breach of the
contract, if there was a breach

What to her injured feelings and aftections?

Ier own acts and language answer this better than any argu-
ment of counsel could.

We beg to refer the Court to page 396 of the 21stof Illinoi.s, the
separate opinion of Justice Breese in the case of Tridler v. ﬂ[cI(znZe_:./,
for a far more correct and decisive opinion as fo actions of this
character, and among which the one now before the Court, we do
think, possesses a most unenviable and almost infamous pre-
ceminence.
to interfere with this
und alone that the
it the Court are of

That this Court has the undoubted power
verdict, and send back the case upon the gro
damages ave excessive, there can be 10 doubt,
the opinion that injustice has been done.
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In Fidler ». McKinley, 21 111, 32., J. Breese says: « My
opinion is, and always has been, that in such cases courts are bound
to interfere for the protection of the individual. By such interfer-
ence the Court does not fix the amount of the verdict, but simply
submits the case to the consideration of another jury.”

We are unable to see upon what principle of law or justice, or
upon what evidence the jury arrived at so extraordinary a verdict.
We believe and feel that the plaintiff) upon the evidence Lere ex-
hibited, is entitled more to the reprobation of any Court or jury
than to damages, or to a verdict in her behalf ; and we are satisfied
that, with the further evidence now in onr possession, and the more
intelligent consideration of another juy, the whole case will re-
ceive what it richly merits, an absolute and unqualified condemna-
tion.

CLARKSON & TREE,
Counsel for Appellant.
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