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Joseph King, surviving partner, &c.,

V8.
A. & J. lIaines.
The first error assigned is tne overruling the objection of plaintiff in error to the introdue-
tion ot the notes in evidence, and permitting the same te be read to the jury without further
proof.  This we think is erroneous under the pleadings. The partnership and joint liability
were put in issue by plea verified by affidavit, which devolved upon the defendant the neces- =
sity of proving the partnership and joint liability, that issue having been clearly and-dists .w——;—»—\‘\;\

} Plaintiff’s Brief.

ly made hy the plea and replication thereto.

S.T. & B. Statutes Ills..page 256, sec. 8; 3rd Greenleat’s Evidence, sec. 51,51 51 & 52; ITinton
vs. Husbands 8rd Scammon, 187-5: Warren vs. Chambers, 12th Ills. 124; Stillson, ct. al. vs.
11ill, 18 Ills. 262; Shutelt vs. Seymour, 21 Ills. 504t.

The second error assigned in giving defendants instructions, and the 3rd, in refusing plain-
tiff’s instructions rest upon the same principle as the first and a determination of the former
will determine the latter, as also the fourth and fifth errors.assigned.

TUPPER & NELSON,
Att’ys. for Pl in Errvor..
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SUPREME COURT OF ILILINOIS. 2
JANUARY TERM, A. D. 1859.
JoserH KiNG, Surviving Partner,

vs. ERRoR To MACoN.
A. & J. HaNEs.

This is an action of assumpsit brought by defendents in error vs. plaintiff in error, as sur-
viving partner of the firm of Whitney & King, to the November term, 1859, of the Macon
Circuit Court.

R. 4. The Declaration contains four counts ;

1st. Quant Val., on promise of Whitney & King.

2d.  Special count on two notes of Whitney & King, on promise of King alone.

3d. Common counts on King’s promise.

4th.  Account stated on King’s promise.

R.11:  Plaintiff in error pleaded that he was not a partner of Whitney, nor was he jointly liable
with Whitney in the several undertakings —verified by affidavits.

R 12.  Defendantsin error replied traversing plea and the parties went to trial.

RY.10  Defendants in error offered in evidence two notes, as follows :

$140. Pexix, Inn., July 1, 1858.

Eight months after date, for value received, we promise to pay to A. & J. Haines or bearer,
One Hundred and Forty Dollars $§; with interest'from the 1st day of July, 1858. at the rate

R9  of ten per cent. per annum, payable at Peddecord & Burrows’ bank, Decatur.
[Signed] WHITNEY AND KING.
R 10 $140. ‘ PexiN, Inn., July 1, 1858.

Three months after date we promise to pay A. & J. Haines or bearer, One Hundred and
Forty 355 Dollars, with interest from the first day of July, at the rate of 10 per cent. per an-
num after maturity until paid, payable at Peddecord & Burrows® bank, Decatur.

[Signed] WHITNEY AND KING.
R16  Plaintiff in ervor objected to the reading of which in evidence. Objection overruled and
exception.
_R14 __ Verdict for defendants in error for §317,64. Motion for new trial overruled, and judg-
15 ment on verdict.

Instructions for defendants in error:
That a note executed in the name of a firm, by oue member thereof, is evidence against all
the members, when the declaration is against them, or the survivor of them, as a firm.

That no proof of authority of one member of a firm to sign the firm name is necessary,
unless the execution of the note is denied on oath.

R. 17 To the giving of which instructions plaintiff in error excepted.
R. 17 % Plaintiff in error then asked the court to give the following instruation :
18 That in order for the plaintiff to recover in this cause, the proof must show that the de-

fendant, King, and John Whitney, in his lifetime, were partners, and that the notes offered in
evidence were exccuted by them as partners, or one of them having the right to use the part-
nership name in the execution thereof.
. Which the court refused and plaintiff excepted.
R 18 Plaintiff in error excepted to the judgment of the court on the verdict.
ERRORS AsSIGNED :
1st. In over-ruling the objection made and permitting the notes to be read in evidence.
2nd. In giving the instructions for defendants in error.
R1I7 ¢ S4. Inrefusing the instruction asked by Plaintiff in error.
" 4th. In over-ruling the motion for a new trial.
5th. In rendering judgment upon the verdict.
AvrnorITiEs CrrEp.—S. T. & B’s Statutes 111, page 256, § 8; 8d Greenleal’s Evidence,

§ 51. 51 @ and § 52; Hinton vs. Husbands, 3d Scammon, 187-8: Warren vs. Chambers,
12th 1L, 124; Stillson e @/, vs. Hill, 18th 11l., 262 ; Shuffelt, vs. Seymour, 21, IIl., 524 .

TuerEr & NELSON, Att’ys for PI’ff in Error,






SUPREME COURT.
JEASNERAE Y TEB R M 1860,

~ 090

Joseph King, surviving partner, &e.,
VS. Plaintiff’s Brief.
A. & J. Iaines.

The ftirst error assigned is tne overruling the objection of plaintiff in error to the introdue-
tion of the notes in evidence, and permitting the same te be read to the jury without further
proof.  This we think is erroneous under the pleadings. The partnership and joint liability
were put in issue by plea verified by affidavit, which devolved upon the defendant the neees-
sity of proving the partnership and joint liability, that issue having been clearly and distinct-
ly made hy the plea and replication thereto.

S.T. & B. StatutesIlls.,page 256, sec. 8; 3rd Greenleaf’s Evidence, sec. 51,51 b1 & 52; Ilinton
vs. Husbands 8rd Scammon, 187-3: Warren vs. Chambers, 12th Ills. 124; Stillson, et. al. vs.
Hill, 18 Ills. 262; Shutelt vs. Seymour, 21 Ills. 504.

The second error assigned in giving defendants instructions, and the 3rd, in refusing plain-
tiff's instructions rest upon the same principle as the first and a determination of the former
will determine the latter, as also the fourth and fitth errors assigned.

TUPPER & NELSON,
Att’ys. for PI'ff. in Error.
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, - Supreme Gomet, - Second Grand Division,

JANUARY TERM, 1860.

W
Jas. Kiva, Senter, PIff. in error, »s. A. &. J. Hawves, Deft’s in error.

This was an action on two Promissory Notes, given by Whitney & Hing to A. J. Haines, Partners, &c.

The Declaration contains,

1. The Val, B. Count.

2. Count on the Notes against Kingas survivor of the firm of Whitnev and King.

3. The Common Counts, &e. : ‘ 4

The Plea says the Deft.’s ought not to have, &e., because he says at the time, &e., he was not the partner
of Whitney, &c., norwas he jointly liable, &e., and this he is ready to verify, &e.

To whieh plea there is an affidavit that Jas. King, &c., made oath, &c., that the matters and things, &e.,
are true, to the best of his knowledge and belief, &ec. :

~STR

Replication to plea, on the part of Deft.’s in error, it is insisted that they were not 1)011W0\'(\ the t:_

partnership or the execution of the notes, that by the pleadings King had to prove his plea. * That the Tth
and 8th Sec. of Ch. 40 R. S. 1845, and the 14th Sec. of the Practice Act. Thesaid King should swear
positively, not to the best of his knowledge. See the whole of Sec. 14, R. S. 1845. ¢ But no person shall
be permitted to deny on trial, the execution of any instrument in writing whether sealed or not, upon
which any action may have been brought, unless the person so denying the same shall, if Defendant, verify
his plea by affidavit.” King should have denied the execution of the notes, to require proof by the PIff.’s
below, that the notes, &c., were made. The burden of proofis on the Defendant below.

This Court say in a case in 20 I1l. 396, “Ifa person suffers his name to be used in business, or holds him-
self out as a copartner, he will be so regarded.
' PRATHER & MALONE,
For Deft.’s in Error.
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Supreme Gonrt,--- Second Grand Hiwvision.

JANUARY TERM, 1860.

W’Wv«.
Jas. Kwva, Semm' PIff. in error, »s. A. &. .J. Haives, Deft’s in error.

This was an action on two Promissory Notes, given by Whitney & Hing to A. J. Haines, Partners, &ec.

The Declaration contains, :

1. The Val, B. Count.

2. Count on the Notes against King as swevivor of the firm of Whitney and King.
' 3. The Common Counts, &e. = : '

The Plea says the Deft.’s ought not to have, &c., because he says at the time, &ec., he was not the partner
of Whitney, &c., norwas he jointlytiable, &c., and this he is ready to verify, &e.

To whieh plea there is an affidavit that Jas. King, &ec., made oath, &e., that the matters and things, &e.,
are true, to the best of his knowledge and belief} &e.

Replication to plea, on the part of Deft.’s in error, it is msmtod that they were not hound to prove the
partnership or the execution of the notes, that by the pleadings King had to prove his plea.  That the Tth

and 8th Sec. of Ch. 40 R. S. 1845, and the 14th Sec.. of* the Practice Act. Thesaid King shounld swear

positively, notto the best of his knowledge. See the whole of Sec. 14, R. S. 1845. ¢ But no person shall
be permitted to deny on trial, the execution of any instrument in writing whether sealed or not, upon
which any action may have been brought, unless the person-so denying the same shall, if Defendant, verify
his plea by affidavit.” King should have denied the execution of the notes, to require proof by the PIff.’s
below, that the notes, &c., were made. The burden of proofis on the Defendant below.

This Court say in a case in 20 IIl. 396, “Ifia person suffers his'name to be used in business, or holds him-
self out as a copartner, he will be so regarded.

PRATHER & MALONE,

For Deft.’s in Error.
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JANUARY TERM, 1860.

Jas. Kwva, Semm' Plﬁ in error, »s. A. &. J. Haves, Deft’s in error.

This was an action on two Promissory Notes, given by Whitney & Hing to A. J. Haines, Partners, &e.

The Declaration contains, :

1. The Val, B. Count.

2. Count on the Notes against King as survivor of the firm of Whitnev and King.

' 3. The Common Counts, &e.. )

The Plea says the Deft.’s ought not to have, &c., because he says at the time, &c., he was not the partner
of Whitney, &c., norwas he jointlytiable, &c., and this he is ready to: verify, &e.

To whieh plea there is an affidavit that Jas. King, &e., made oath, &e., that the matters and things, &ec.,
are true, to the best of his knowledge and bhelief} &e.

Replication to plea, on the part of Deft.’s in error, it is msmtod that they were not bound to prove the
partnership or the execution of the notes, that by the pleadings King had to prove his plea. That the Tth

and 8th Sec. of Ch. 40 R. S. 1845, and the 14th Sec..of* the Practice Act. Thesaid King shounld swear

positively, not to the best of his knowledge. See the whole of Sec. 14, R. S. 1845. ¢ But no person shall
be permitted to deny on trial, the execution of any instrument in writing whether sealed or not, upon
which any action may have been brought, unless the person:so denying the same shall, if Defendant, verify
his plea by affidavit.”” - King should have denied the execution of the notes, to require proof by the PIff.’s
below, that the notes, &c., were made. The burden of proof is on the Defendant below.

This Court say ina case in 20 T11. 396, “Ifia person suffers his'name to be used in business, or holds him-

self out as a copartner, he will be so regarded.
PRATHER & MALONE,
For Deft.’s in Error.
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