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STATE OF ILLINOIS—SUPREME COURT.
THIRD GRAND DIVISION.

ABSTRACT OF RECORD.
CHESTER CARPENTER

8. Appeal from MeHenry.
JOHN AMBROSON,

This was an action of assumpsit before Justice of the Peace, brought by
appellee against appellant, Judgment rendered in favor of plaintiff for
fifty-two dollars and two cents and costs of suit, and suit taken to the
county court of McHenry county by appeal, and the cause coming on to

* be heard, the plaintiff called as a witness Ambrose Ambroson, who testi-

fied that he was a son of plaintiff, that the spring after Daniel Carpenter
went to California, plaintiff sold defendant a yoke of steers for $28. Plain-
tiff said he would sell the steers cheap if defendant would endorse the
price upon the $ 18 note that Daniel Carpenter held against him which
note was left with defendant for collection. Defendant agreed to this and
took the steers. Plaintiff broke prairie for defendant to the amount of
$10,63. Defendant had hay of the plaintiff to the amount of $6,00,
After Daniel returned from California the defendant wanted father to
let him turn the price of the steers, the breaking and the hay upon what
the plaintiff owed Daniel for lumber, and apply the balance upon the in-
terest upon the $48 note. To this plaintiff objected and said it must be

" endorsed on the $48 note.

Plairtiff here admitted that this mote was held by defendant only as
agent for collection for Daniel Carpenter.

W Kerr testified that :

He was an attorney at law, that some time in May or June, '55, Da-
niel Carpenter put into his hands the note then produced (the $48 note)
for collection, that suit was brought on the note in the name of Daniel
Carpenter against the present plaintiff, and judgment rendered on said

note by the Justice on the 14th of June, 1855.

_J.‘ The plaivtiff then offered in evidence the note above referred to. IDe-
fendant objected and Court overruled, and defendant excepted, and the
note read. of which the following is a copy :



o

848, May the 11th, 1851.
For value received, I promise to pay Edwin O. Wilson or hearer, forty-
eight dollars, on or before the 24th day of February, 1852, with interest

at eight per cent. his
JOHANNES » AMBROSON.
June 2nd, 1851. mark.

I assign the within to Daniel Carpenter, and I guaranty that the
within shall be paid at the time it is due.
EDWIN O. WILSON.

Received on the within note twelve dollars and ninety-three cents.
June 15th, 1852,

The defendant then called Daniel Carpenter, who testified as follows :

I am a brother of defendant. I started from Mcllenry county for
California the last of December, 1851. Before I went I owned two notes
against the plaintiff,—one for $48, called the Wilson note, and another
originally for $55, given by the plaintiff to Oleson, a Norwegian called
“ Short Ole;” there were various endosements on this note, and about
$29 due upon it.

Ques. What arrangement was made between the plaintiff and your-
self at or before the time you started for California, about the payment
of the note you had against him ?

16

Objected to by plaintiff and objection sustained by the Court, and de-
fendant excepted.

" Witness further testified that at the time he went to California, he in-
formed the plaintiff that he could pay the notes to Chester Carpenter,

the defendant.

QuEs. State all you said to the plaintiff at that time, and what his
replies were to such statements.

Objected to by plaintiff, and sustained by the Court. Defendant
excepted.

Witness furtker stated that he told the plaintiff that he should leave
the notes with the defendant for collection : that he, Daniel, owned them,
and that (hester, the defendant, was his agent for the collection. Ile

"% returned from California in 1854. Defendant then gave up the $4%
note to me. There was $12,98 endorsed on it then, There was no en-
dorsement on it when I gave it to him. I have never seen the Oleson
note since the defendant took it two years ago this mouth. Plaintiff and
defendant were over at my house, trying to settle. Plaintiff said he
had let defendant have $6 worth of Hay,—had done breaking for him,
which was finally agreed to amount to $10,63. Told defendant to set- -

¥ tle with plaintiff. Defendant replied that he hadn’t any money. 1 told
him that I would lend it to him, and did lend him a $20 gold picee, out
of which defendant offered plaintiff $17.

The plaintiff told the defendant to pay it to me, as he, plamntif wis ow-
ing me. Defendant did pay it to me in presence of the plaintiff. The
matter of the steers was then talked over. Defendant said he had taken
the steers for $28 and gave up the Oleson note and endorsed the balance
of $12 and some odd cents on the $48 note. TDlaintiff said that was so
and was all right. Defendant has the $17 loaned. He was my agent
while I was gone to California.,
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Plaintiff did not refuse to take the $17, but told defendant to pay it to

me. It was not left with me as a tender. I have never told any one so,

* Did not tell William Kerr so. When I gave the note to Kerr for collec-
tion there was an endorsement of $12 and some cents on it, in defendants
hand writing.

Before I went to California I lent the plaintiff some lumber, and told
him defendant would measure it out for him. Don’t know how much he
got. He has paid me for it. Plaintiff is a Norwegian, and does not talk
very good English; I can understand most he says. IIe generally has

#* his son with him to interpret; his son was present at the time of the pay-
ment of the $17; neither of them claimed that the price of the steers
should have been applied on the $48 note,

Mrs. Daniel Carpenter testified that she was the wife of Daniel Car-
penter, the last witness. He left for California in 1851; made the de-
fendant his agent, and left notes with him for collection, the $48 note
and the Oleson note. Defendant livel with mo upon my husband's
farm.  Plaintiff’s son paid me $10 on the Oleson note shortly after my
husband left. Defendant generally consultedl mz about my hasband's

* business. He told me defendant wouald let the steers go on th2 notes.
I told him he had better take them. Soon after he brought hom: a
yoke of steers for my husband. Plaintiff got some lumber of my hus-
band. Defendant measured it out to him soon after my h shan left.
Soon after the steers were got, plaintiff and his son, Oleson anl dafend-
ant were present at the house anl talked over the sale of the steers.
Defendant told plaintiff he would give him up the small note, (the Oleson
note) and erdorse the halance on the $48 not>, as piyment for the steers.
Plaintiff agreed, and defendant then did give up the Oleson note anl en-
dorse upon the $48 note. They all talked the matter over, and I think,

# figured the interest. I hired plaintiff to dig a well for m2 while my hus-
band was gone; think it cost about $12. Plaintiff did not claim that
the price of the steers should have ben endrsed upon the $43 nre;—
am quite sure Ambrose was present ;—Xknow that Ol:son was.

The plaintiff then called Wm. Kerr, who tastified that Daniel Carpen-
ter when he gave him ths $48 note for collection, told him that defen l-
ant offered to puy plaintiff $17, but pluinti¥ woull not take it, and that
defendant then lefi it with him ( Daniel) subject to the plaintiffs oxdar,
** and that he then held the money subject to such order. Upon cross ex-
amination witness stated that he was a practising attorney, and was at-
torney for plaintiff in the court below, and in this court was a witness
below.

Charles Ambroson called by plaintiff.

Was asked if he knew Oleson, anl kn2w of any payments having been
made to him on the $55 note, before Daniel Carpenter went to California.

Question objected to by defendant. Court overruled objection, and de-
fendant excepted.

Witness answered, I know that Oleson paid to him for my father
815 at one time, and $38 at another. Father did some breaking for
Oleson, amounting to $6, That was to be endorsed upon the note.  Fa-

* ther also paid him a $20 gold piece, the first one I ever saw. The note
was not there, but Oleson agreed to have it endorsel on it.

Cross-examined. Said he only knew of the $15 and the $3 being
endorsed. He was not present at the times of payment; never heard
Daniel Carpenter say anything about the note.



+

Ambrose Ambroson re-called.—Said he was not present with his father,
Oleson 2 d defendant at Daniel Carpenter’s, when the Oleson note was
given v a- ¢ the endorsement made upon the other. Never knew what
became of the small note. He was present at the conversation between
plaintiff, defendant and Daniel Carpenter, and that plaintiff did insist that
the steers, hay and breaking should be credited on the §48 note ; that he

* did most - the talking for plaintiff, and interpreted for him, and was
present and saw my father give Daniel the money for the lumber.

This was all the evidence.
PLAINTIFF'S INSTRUCTIONS.

1st, If the jury believe, from the evidence, that the defendant, Car-
penter, purchased the steers in question of the plaintiff, at the price of
$28, and at the same time agreed to account to Daniel Carpenter for that
amount, and have it endorsed upon the $48 note, and that he received the
steers from the plaintiff upon sucl: agreement, and did not account to
Daniel Carpenter, and did not endorse the amount upon the $43 note in
question, then the plaintiff is entitled to recover the valus of the steers
in this action, unless they believe that the plaintiff’ has been otherwise for
them.

2d. That the plaintiff is entitled to recover whateves the Jury believe
he has paid the defendant, to bz indebted to him eith:r for the stears,
breaking, hay, or any other indebte Iness from the dafend int to the plain-
tiffs, unless they believe the plaintiff has been otherwise puid for them, or
othe: wise satisfied therefor.

To the giving of each of which instructions defendants then and there

excepted.

The jury found for the plaintiff, and assessed his damages at fifty-two
“dollars and two cents.

The defendant then entered a motion for a new trial, which was ove:-
ruled by the court, and the defendant excepted.
The court then rendered judgment in favor of the plaintiff.

And now comes the said defendant, and says that in the record and
proceedings aforesaid, and in the rendering of judgment aforesaid in
manner and form aforesaid, there is manifest error in this, to wit:

Ist. The court erred in admitting improper evidence on the part of the
plaintift,

2d. The court erred in excluding proper evidence for the defendant,

3d. The court erred in giving the instructions for the plaintiff, and in
giving each of them,
4th. The court erred in overruling the motion for a new trial.

5th. The court erred in rendering Jjudgment aforesaid in manner and
form aforesaid.

GLOVER & COOK,
Att'ys for Appellant.
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