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SUPREME COURT OF ILLINOIS,

THIRD GRAND DLIVISIQN,

APRIL TERM THEREOF, A. D. 1883.

ALEXANDER TELIER,

8.
FRANCIS H?SKINIS, |
COLSON HEISKELL, g 8t Bl
JAMES F. HEISKELL, Axp - Lirror fo (frundy.
THOMAS J. YOUNG, Copartners
under the firm of’
HOSKINS, HEISKELL & Co.

BRIEF AND POINTS OF DEFENDANTS IN ERROR.

Tis was a judgient in an action of trespass on the case upon prom-
ises in favor of the defendants in crror, rendered at the March Term of
the County Court of Grundy County. The plaintjft in error has filed
the record of the case in the Court bLlO\\ , up to, and mcludmg the entry
of judgment, and no more. The tul] 1ec01d of the case is filed by the
defendants, from which it appears :

On the 20th May, 1858, execution issued, by virtue of which the

Sherifflevied on two different tracts of land, one of which tracts was sold

/). oun the 24th August, 1858, for $100, and the other was sold cn the ‘)Sth

// August, 1858, for §100, which execution was returned by the Sheriff on
/4> the Sth Septcmbel, 1858.

20  On December 11th, 1858, alias execution issued, under which a levy
2 was made on certain personal property, and also on certain real estate,
2.2 The real estate was sold on the 19th April, 1859, for $§155. On the 21st
. 20 Apri], 1859, the levy on the personal property was discharged by the
defendant paying $177.98, and on the same day the defendant paid the
further sum of §150, and also $37.48, costs; and on the 7th October,
-2 571859, he paid the further sum of $50 in full satistaction of said e\ecu—
i)(,hon, and jt was returned satistied on the 15th October, 1859. More
than fifteen months have elapsed since the sales of real estate under
these executions were made.

The defendants in error here show the following, among other causes
why the judgment of the Court below should be affirmed :

The Praecipe, Writ and Declaration, are part of the record of the case,
Rowan vs. Bowles et w., 25 TIl. 118, These are regular in form and



2

contain a correct description of the parties, and of the cause of action.
The defendant was duly summoned, as appears by the Sheriff’s return.
The parties appeared at the Term to which the writ was made returnable.
The Court had jurisdiction ot the parties and of the subject matter; and
the judgment of the Court was properly and regularly rendered.

The caption to the Clerk’s entries in his record book forms no part of
the record of the case, but is merely an abbreviated title of the cause,
placed there for convenience.

‘The statement ot the Clerk, in his record book, in the entry of jndg-
ment referring to *the said plaintiff ” must be taken and deemed to be
the plaintiffs mentioned and set out in the declaration and writ.

=~y

There is no variance between the words ¢ the 1st December, 1857,
and the words “the 1st day of December, 1857,” that being a form of
fate in common use and well understood, and a variance between the
note described in the declaration, and that oftered in evidence, cannot be
a cause for reversing the judgment, as the note might have been offered
in support of the common counts. Gilmore e¢f al. vs. Nowland, 26

I11. 200.

An crror in the assessment, gt damages by the clerk, whereby a judg-
ment for $3.50 too much was rendered, should have been taken advan-
tage of in the court below. The proper remedy is to apply to the court
below to correet the error. Clemson ¢t al. vs. State Bank of Il 1
Scam. 46.

Nearly five years, viz: nineteen terms of the court below, have elapsed
since the rendition of judgment; the sales made by the Sherifi’ on the
first execution; the levy on personal property Ly the Sheriff on alias
execution; the payment made by the defendant Telfer to discharge said
levy, and the other payments made by said defendant, all show very
clearly that he had actual knowledge of the amount of said judgment,
and he must be presumed to have known and had notice of any error
in the judgment, and to have waived all objections thercto. e should
have availed himsgelf ot the first reasonable moment to correct any such
error. Ryder 2s. Twiss, 3 Seam. 5 ; and Austin 2s. Low ¢t al., decided
at April Term, 1862, of this court.

The use of the word plaintiff instead of plaintifts in the judgment is
a misprision of the Clerk which may be corrected in the court below or
in this court, if' suflicient appears on the record by which it can be cor-
rected.

The defendant Telfer having on the Tth day of October, 1859, volun-
tarily made .a payment ot $50 in full satistaction ot the judgment debt,
is estopped fram questioning the validity of that judgment.

D. . CAMERON,
Attorney ror Derendants in Frror.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TBEBRM THBERBEOF, A. D. 18838.

ALEXANDER TELFER ]|
8.

FRANCIS HOSKINS, COLSON |
HEISKELL, JAS. F. HEISKELL !
and THOMAS J. YOUNG, Co-part- |
ners under the firm of Hoskins, Heis- |
kell & &o. Y J

-POINTS AND AUTHORITIES OI' PLAINTIFF IN ERROR.

I. Francis Hoskins, Colson Heiskell, Jas. F. Heiskell and Thos. J.
Young, as copartners under the firm ot Hoskins, Heiskell & Co., com-
menecd their suit and filed declaration against Telfer in County Court;
but in all the subsequent proceedings in that Court  Hoskins, Heis-

kell & Co.” appear as plaintiffs without the names of the persons compos-
ing the firm.

A firm can not sue by its copartnership name alone.

Collyr. on Part. p. 634, and cases cited in aote.

And certainly there is as much reason why the names of the parties

should appear in the jndgment record as that they should appeat in the
writ and declaration.

IL. The note described in the declaration is payable on the Jirst day of
Dec. 1857. The one in evidence reads “on the first December,
1857, after date,” &c. In either case, the word **0n” must be construed
in the sense of during or within, The note declared on is therefore
legally payable during or within the- first day of December. The one
offered in evidence is payable during or within the montkh of December.
Consequently there is a fatal variance. The figures “1857” in the note

are merely surplusage. “The “ first December after date” must neces-
sarily be Dec. 1857, ]

III. The record shows that the only claim was on one note; that there
was default, and the Clerk assessed the damages at $3.50 more than the

note could possibly amount to, principal and interest. This, of course,
Was errror.

24 Ills. 49.

IV. The record shows that the judgment was in favor of the plaintiff.

Does not show which plaintiff, nor why it was not in favor of all the
plaintiffs.
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Supreme Court—Third Division.

APRIL TERM, 1863.

———

Alexander Telfer,
vS.
Francis Hoskins, Colsin Heis-
kell, James F. Heiskell and ) Error to Grundy.
Thomas J. Young, Co-part-

ners under the firm of Hos-
kins, Heiskell & Co.
Record
2 On the 18th day of Februacy, 1858, a summons was issued out
of the County Court of Grundy County, wherein the above named
defendants were named plaintiffs and the said Alexander Telfer was
defendant, returnable at the then next March Term of said Court.
and directed to the Sheriff of said Grundy County to execute, which
3 was on the same day returned, served by said Sheriff. And on the
4 19th day of TFebruary, 1858 a declaration was filed in said cause
counting on a note dated October 20th, 1855, for 500 dollars paya-
ble to Hanna & LeRoy on the first of December 1857 with in-
terest ut six per cent. at the Banking Office of C. H. & H. C. Goold
& in Morris, Ill., with an allegation of an endorsement to the plain-
tiffs on the day of making—also the common counts and breach—
6 also copies of note and indorsement attached as follows :




2

g The following are the only entries upon the records of said Court
in said cause : 2 ]

Assumpsit $700

va: Judgement for $574,50,

« Iloskins, Heiskell & Co.,
¢« Alexander Telfer,

« This 4th day of this term come the plaintiffs by B. M. Ather-
ton their attorney, as well as the defendant by Harris & Turner,
his attorneys, and the said defendant by his said attorneys with-
drew plea and demurrer by them filed. Motion is made by the
plaintiff’s said atiorneys for leave to amend their declaration here-
in, which being considered, is granted by the Court and amended
declaration is duly filed and default taken.”

See Default Record “A” Page 19.”

The following are the enteries in default record “A” refered to :

“ United States of America,
« State of Illinois,
¢« County of Grundy.

« At a regular term of the County Court of said County of
« Grundy, began and holden at the Court House in Morris, in said
« county of Grundy on Monday the first day of ilarch in the year
“of our Lord, one thousand, Eight Hundred and Fifty-Eight, being
“ the first Monday of said month.

“ Present the Honorable Colquham Grant, Co. Judge,
“P. A. Armstrong, Co. Clerk and
“A. C. D. Wallace, Sherift,

“ Attest P. A. Armstrong, Clerk.

10 No 257. In the matter of

Hoskins, Heiskell & Co.,
Vs Assumpsit.
Alexander Telfer,
“ This day come the said plaintiffs by B. M. Atherton, his attor-
“ ney, and the said defendant being three times solemnly called,
“ come not, nor comes any one for him, but he makes default here.




11

0

3
“in. Itis therefore considered and ordered by the Court, that
“said plaintiffs have judgement by default against the said defend-
“ant for their damages herein.

« And it appearing to the Court that this suit is brought upon
“one fastrument of writing for the payment of money only, and
“that the damages of said plaintiff in this case rest in computation.
«Tt is thereupon ordered by the Court, that the Clerk assess, com-
*pute and veport the said damages. Whereupon the Clerk made
“ the assessment and computation aforesaid and veported to the
¢« Court the sum of ($574,50) Five Hundred Seventy-four Dollars
“and fifty cents, as the amount of plaintiff damages herein, which
¢ assessment and computation upon examination by the Court, ap-
“ pearing to be just and correct, is by the Court approved and al-
“lowed.

¢“ Tt is therefore considered and ordered by the Court, that the
“ gaid plaintiff have and recover of the said defendant the said sum
«“of ($574,50) Tive Ilundred Seventy-four ji; doliars, being the
¢“amount of damages assessed.and computed as aforesaid, together
¢ yith their costs and charges herein expended and that they have
‘ execution therefor against the said defendant.”

The following is a true copy of the note on file in said cause :—

#8500, Morris, Ill., October 20, 1855.
«QOn the 1st December, 1857, after date, I promise to pay to the
“order of ITanna & LeRoy, Five hundred 75 dollars at the Banking
“ QOffice of C. . & H. C. Goold in Morris, Ill's, value received,
¢ with interest at six per cent.
¢« Alexander Telfer.”

The following are the words on the back thereof :—
 Hanna & LeRoy.”

Alexander Telfer brings the case to this Court by writ of error
and assigns the following errors :—




1st. The preacipe, writ and declaration are in a case wherein
TFrancis Hoskins, Colson Heiskell, James F. [Teiskell and Thomas
J Young, copartners under the firm of iloskins, Ileiskell & Co., are
plaintiffs—against Alexander Telfer defendant, and the default and
judgement, and in fact all the record are in a case wherein Hoskins,
Heiskell & Co are plaintiffs, without naming the persons who com-
pose the firm, against Alexander Telfer, defendant.

9nd. There is a varience between the note declared on and the
one offered in evidence, in this—declaration states the note was
payable on the first day of December, 1857, and the note reads
payable “on the 1st December 1857, after date, &e. This is mat-
ter of essential deseription and must be strictly proved.

3rd. The declaration and record show that the claim was one
note, upon which the Clerk assessed the damages and judgment
was rendered in the sum of $574,50. The amount of the note de-
claved on, including interest at the date of judgment was $571 only
Hence the judgment is $3,50 too much.

4th. The record shows that the judgment is in favor of the
pluinljf—does not show which one—and should have been in favor
of the plaintiffs.

5th. The record and proceedings in said cause are otherwise

uncertain, informal and insufficient.

MCROBERTS.& GOODSPEED,
Attorneys for Telfer:
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