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Lot Do 2 85 GLO. W. STIPP, ?
VS, - Abstract of Record.
WILLIAM DOOLEY. )
7/ Dooley gave Culbertson a note for §1235,68, dated July 1, 1855, due in one day, and agreed
to pay 15 per cent interest.  Dooley made some payments, which were endorsed on said note.-
Culbertson after said note was due, sold it to Stipp.  Stipp and Dooley, Dec. 1, 1856, computed
amount due on old note at 15 per cent.  Stipp threatened to sue Dooley if new note was not given.
Dooley gave new note for 1117, due March 25, 1856, with two per cemt per month after due,
and by accident left old note in Stipp’s pessession.  Dooley also owed Stipp, Oct. 11, 1855, a sun
oi money, which with 15 per cent to March 1, 1856, amounted to £593,15. Stipp proposed to
wait for this sum, if Dooley would give his note, due March 1,°56; Dooley consented, and gave
note to draw 20 per cent after due.. Dooley owed Stipp an account of §25,00, for which he gave
his due bill. At the spring term of conrt, 1856, Stipp sues Dooley on all the notes and due bill.
Dooley was greatly embarrassed, and Stipp was threatening to break him up. Dooley and Stip)
came together, computed amount actually due; Dooley in open court, spring term, 1856, confessed
two judgments in favor of Stipp—one for §1278,89, and one for §719,58, being the amount due
ot notes given by Stipp to Dooley, excluding the note given to Culbertson; that when said judg-
nents were entered, interest was computed at at the rate of fifteen per cent, from the date of eaclh
up to the 7th of Al)l‘i], 1857, bcing'-the time \Vlle}l it was agreed that e_\'(—e(:\'\tiox-n u]\.nb\\\.d Yo isssued
ont said judgment, and that it was agreed that said Stipp suould take the face Off{ll(l judgment-on
the Tth of April, 1857. Oct. 18,756, Stipp assigned said judgment to James Niccolls, who took
them with a full knowledge of all the facts above stated. Niceolls claimed amount of judgment
and six per cent interest from date. Dooley was still greatly indebted to other parties—a large
amount of his real estate had been sold on execution and redemption about expired, and Dooley 1m
order to raise money to redeem the land, had to satisty these liens, and did pay the said Niccolls
the amount of each judgment and six per cent theron; that a large amount of sald sum paid by
Dooley to Niccolls was usurious interest.  Bill to be answered on oath, prayer for decree for one
thousand dollars, and for general relief.  Subpoena and return, respondents ruled to answer, Oct.
14,°57. Stipp and Niccolls file their demurrer, Nov. 16,’57. Niccolls files his answer, acknowl-
edging that he bought the judgments against Dooley of Stipp,.and that Dooley has paid then: ;
denies all knowledge of fraud or usury in said judgment; denies all other allegations in the bill.
Court overrnles demur; leave granted to Dooley to amend bill, April 5,’58; Stipp files his answer;
says he hought Dooley’s note from Culbertson at pooley’s request; that new note was to be given
by nooley to Stipp for amount of old note to Culbertson, with a mortgage on land to secure the
same; that this was the reason why both notes remained with Stipp; that pooley never gave the
mortegage; that said note of 593,88 was given by pooley to Stipp for ten or twelve small notes
Stipp then had against pooley; denies that any fifteen per cent was computed on this note; admits
commencement ot suits, and that pooley and Stipp settled the whole matter by pooley coming into
open court and confessing the two judgments as stated in the bill, with stay of execution for twele
months; admits that more than ten per cent was computed on said notes m said judgments; says
the consideration for said money over the ten per cent interest was the stay of execution, twelve
months on each judgment; forbearance to sue when notes were due, and giving up to nooley sev-
cral notes that could have been sued hefore a justice of the Peace and speedily collected, and tak- -
ing a large note that could only be sued in the circuit court; denies that pooley ever paid Stipp any
money, or that Stipp ever loaned pooley any money; that Stipp hought the notes or most of them:
files copies of both notes as part of his answer; denies that they are usurious; that the 20 per cent
irone and 2 per ct. per monthin the other after due, are penalties which do not attach orcorrupt
the notes if paid promptly; says nothing about fitfteen per cent being included in the judgment
for the twelve months; executien was to be stayed or that Stipp agreed to take face of the jude-
ments at any time within twelve months atter the rendition.

Admits the assignment of said judgment to Niccolls, and that Dooley in a sale of lands to Niccolls did take these judy-
ments in lieu of a time payment, and will insert on the hearing that Bill is insufficient for a decree; no copies of notes or
judgments mentioned in said bill were filed; that bill itself shows the true consideration time given by respondent to com-
plainant for amount of both judgments, that complainant in open court confessed the two judgments is a waivure of the
wsury set up in this Lill; copies of notes and replicaticn of complainant, hearing and decree; that as to Niccolls,
Dooley is entitled to no relief; that as to Stipp, the court being satisfied from the pleadings that interest at 15 per cent
was computed from the date of the nates up to April 7, 1857, when execution could be issued, it being so charged in bill
24438  and not denied in answer, and that Stipp did agree to take the face of said judgments at any time within 12 months;

Cotls decree thzt as Dooley did defend said suit on the ground of usury, and confessed judgments for amount reully due, no
L o) relief as to amount of judgments is to be given, but for the six per cent interest on said judgwents, from the rendition
ﬁz l.oty ur Lactheveof for 12 months with intorest on that amount to rendition of this decree, Sept. 15th, 1859, amounting to $137,27
57 A decree is rendered against Stipp. Assignment of errors—pages 206 to 38, inclusive, contains copies of proceedings in

*  the two cases at the time when Dooley confessed the judgments in Stipp’s favor.
Krrors assigned by Stipp. .
/v 2/ 1. The court erred in rendering a deeree against Stipp' for $13727.  2d. court crred in rendering any
7, .. (ecree against Stipp. 3. The court orred in not dismissing the bill and cntering a decree against Dooley for cost. -1 The
'% conrt crred in rendering a decree for Dooley without proof, when Niccoll’s answer denied all the allegations of the bill,
te @wse /44 and Stipp's answer denied or avoided all the allegations of the bill. 5. The Qourt erred in rendering a decree in favor

of the complainant without proof.
Errors assigned by Dooley.

1. The court erred in deciding that Dooley was not entitled as to any portion of the judgments confesscu 2. The court
. o (Cecwssoreed in not rendering a deeree in favor of Dooley for amount of usury above ten per cent in the face of the two judg-
ol @wze ment. 3. The c‘ourt.crred in not entering a decree in favor of Dooley for the whole amount of said judgments confess.

2 ¢s-  ed, less the original indebtedness and ten per cent interest thercon from its date.
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1st and 2d error. The court erred in rendering a decrea against Stipp for 7,27, The bill shows clearly that St
¥ ow on the notes, and that Dooley knowiog all about the fucts surrounding euch 1}1’0£e, "00;}:{‘:

sned Dooley in the court bel : v
'F:_ip‘p] nn«} l);l:lkes a compromise, confesscs two judgments, spring court, 1856, one for 812‘8,80! the other for‘§719,58,
with a stay of exccution for 12 months. If there was any usary in the notes, he sho_uld have availed himself of it in the
fyst suits at law, he did!do this (see judg’ts)and in person cm!lvascd t}:e judgments in open court. Dooley's remady for
aenry was as good in the conrt of law as in equity. See Lansing vs. Iidy, 1J. 0. R. 49,3d J. 0. R. 395 and 400 ‘Br
G1.126, 147, 198, 194, 2d Bluckford 270, 380, 5 Blackford 1, 2 Ind. 128, 2d Ep Ddg. 125; see 138 cases there ("f(g(i
alen, 126, sce. 145, pnge 127, sce 154, 2 Porter 263, 1 I'reeman, ch, 258, 22 Ills. 82, 161. _8d error. “The court cn-a/].
\n nat enterinz a deeree dimissing the bill, and agninst Dooley for cost.” The judgmonts being final as the amount due
yrom Dooley to Stipp by operation of the statute it draws six per cent interest after last day of term, unless interest was
waived or added in the judgment. Dooley says in his bill that 15 per cent was added in both cases; Stipp's answer
worassly denies that 15 per cent was even computed on the lesser claim of €593,%8, and no where admits that said
sdzments were to be satisfied by Dooley paying the face of cach one year after the rendition of said judgmient; no proui

s offored to sustain the bill; decree expressly states why it was so decreed, “because it was charged in bill and not de.
cied inanswer.” See 22 Ills. 455, 21 1lls. 44, 2d Gilm. 682, 21 Ill, 500, 16 Verm. 179. 4th and 5th error. Court erred
in renderine a deerce for Doo'ey without proof, when Nicceoll’s answer denied allegations of bill, and Stipp denied ot
vioited all the allegations in the bill.  Sce 22 Ills. 455, 21 Ills, 44 and 500; 2 Gilman 632,

MOORE & GREENE, for Stipp.
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