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SUPREME COURT OF ILLINOIS,
' Third Division— April Term, 1859.

THE GALENA AND CHICAGO
UNION RAIL ROAD COMPANY,

8.
JOHN C. DILL.

The testimony of Dodson was impropexly adwitted ; its only effect was
to prejudice the Jury against the defendant. Dodson was a stranger to
both parties, not authorized to make or receive propositions; he was an
intermedler, and if his propsitions had been acceded to, Dill would not
have been bound by it.

The President of the company was not employed to make admissions,

or Mr. Dodson to receive them. 2~
2 Duefs Repts., 341.

Dill ‘was himself the author of his injury. He n{d been in the employ
of the same company, on a branch of the same road, near the place of the
eollision. He had been driving for some time, near the rail r oad, and
knew he was approaching it; his companion, Miss Wood, says they saw
she sign over the carriage road; he hastened his horses by whipping them,
and rushed cavelessly into the danger.

4 Zabriskie, 268.
19 Georgia 440. - - o e
Rock Island R R Co. vs. Still, 19 Ill, 499.
24 Penn. State Rep. 465.
19 ditto, 298.
1 Dutcher’s Rep., 556.
21 Barbour’s Rep,, 339.
25 ditto, 600.
8 Carr and Payne, 435 and 485.
/2 Pefecty & /S
29 flattir 2/ 4

The frst and second instructions for plaintiff below, declare that Dill
had the superior right to the use of the highway at the rail road crossing,
and that all diligence and care was to come from the company, and were,
therefore, wrong.
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The second instruction, by using the words ““and was proper,” left the.
jury to decide what was proper, without any proof to guide them. There is
no evidence that the train was running faster than the time table required,
or at an unusual or improper speed. 'There was no proof as to the “reas-
onable distance” of the crossing where a bell or whistle should be sounded;
the distance was left to.the caprice of the jury.

Chic. and M. R. R. Co. vs, Patchin, 16 Ill., 198.
4 Zabriskie, 268.

The third instruction implies that because Dill was riding in a top
buggy, he was, therefore, entitled to claim, more attention from the Rail
Road Company; whereas he ought to. have been, for that reason, all the
more vigilant. Such an instruction furnished an excuse for his careless-
ness, and implied that the plaintiff in error was bound to observe an,
extraordinary regard for his safety. This was erroncous.

21, Barbour, 339.

¢

The fourth instruction was so drawn as to misleal the. jury, by implying.
various excuses for the conduct of Dill; and if the supposed facts or cases.
existed, then his negligence was to be overlooked, und the company. made.
liable.,

The fifth instruction directed the jury-that the plaintiff in error, in.
approaching the crossing of a highway, must use reasonable care and’
diligence. 'This is too uncertain, and left too wide a range for a jury.
Rail road cars, in motion, are constantly approaching highways, and unless
required by statute to give a signal, are not bound to use extraordinary
diligence at such places. It is presumed that persons using the highway
will remove themselves from danger, rather than remain to encounter it,
or place themselvesin jeopardy. The carscannot deviate from the track ;.
other vehicles can. One is bound by an iron rule to a single direction;
the other can move in any direction, at the pleasure of the purty driving.
Ordinary vehicles can halt alnost instantly; a rail roud train cannot.
The traveler on the. common road is warned by the sign.

4th. Zabriskie, 268.

The sixth instruction was a mere suggestion to the jury that a large
verdiet might be given. There was no evidence or presumption of malice
or criminal negligence; and this instiuction was negatively drawn, to

convey an affirmative suggestion to the jury, and designed to defeat the.

very object it affected to protect.

- STD
(2’2&[/@&5\_
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The seventh instruction is of the same character. There was no proof”
that Dill had any property injured by the collision; but the proof was
that the property injured, belonged to the witness, Marshal Clarke.

A L $7.0

The first and second instructions asked for by defendant below, were
\%proper as asked, and the court below erred in weakening or diluting the}“7

modification of thew by the court, was improper.
4 Zabriskie. 24 Y

The sixth instruction asked by defendant below, was proper The leg-
islature had granted an immunity to this company, and it was entitled to-
the benefit of that immunity. This company was not by law required or
bound to ring a bell or blow a whistle, before arriving at a road crossing,

See Session Laws of 1854, p. 165.

¢

The scventh instruction was proper as asked, and should have beent
given; it was designed to overcome any wrong impressions created on the:
minds of the Jury by the testimony of Dodson. '

The eighth instruction asked by defendant, and which the court refused,
was certainly proper; it is almost the language used in the opinion of the-
court in Patchin'’s case..

See this case in 16th Ill., 198,
4 Zabriskie, 268.

1 Dutcher, 556.

19 Penn. State Rep., 298.

The damages were excessive. Such unreasonable verdicts would, if<®
cvuld 8o operate, invite the rail road companies to kill; on the score of = 7
economy the inducement would be strong.

3d Sandford’s Rep., 19.
12 Barbour, 492.
C. B. & Q. R. R. Co. vs. Parks, 18th Il
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