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Drinted by Beach « Barnard, 14 Clarl: Street, Chicago

SUPREME COURT OF ILLINOIS.

Third Grand Division,

APRIL TERM, A. D. 1860.

BURNHAM et al,
vs.

CITY OF CHICAGO.

DEFENDANT'S POINTS.

The first point made by appellant, raises the question as to the legality of the
special January Term of the Superior Court, inferrentially arguing against it, upon
the ground that the time appointed therefor, a general term was being then and
there held, commencing anterior to the day appointed for the special term, be-
cause, as they, in legal effect, say, “a general term cannot be adjourned, so as to
give cffect to the appointment of a special term, immediately following the ad-
journment of the general term ; and, therefore, the holding the Court, as a special
term, is without authority. If this reasoning be sound, there is an end to this

case,

The cases, cited by appellants, to support this reasoning, fall far short of doing
%0, as will be seen by looking into them. The law of 1859, sec. 9, organizing the
Court not sec 8, provides the time of holding the terms of the Court, and are in these
words: ¢ Said court shall be held on the first Monday of every month, and the terms
thereof shall respectively be called after the different months, in which they are
held ; and said Court may be continued, and held, from the time of its commence-
ment, every day, Sundays excepted, until, and including, the last Saturday of the
same month, and longer, if necessary to complete the trial of any cause then on trial.
The judges of said Court, or a majority of them, may adjourn the same on any day
previous to the expiration of the term, for which the same may be held ; and, alsy,

from any one day in term over to any other day in “he same term, if, in their (
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opinion, the business of the Court will admit thereof.”” Upon this statute, there
cannot be a question that the general term may be adjourned at any time ; and we
are to see if there is any power given the Court, to call special terms, for any pur-
pose. The first section of this act provides, ¢ That the Court, known as the
Cook County Court of Common Pleas, is hereby continued, with all its powers,
jurisdiction and authority, and with the additional jurisdiction conferred by this

act.”

The several acts establishing this Court, and constitutional saving provision,
are to be found as follows:

Act creating the Court, granting its powers, &e., 21st of Feb., 1845, R. S,,
page 574, as to judges’ power to appoint special terms, See 2d clause of section
4. Act amendatory, 6th of February, 1849, session laws 1849, p. 69.

Act changing name of Court, to Cook County Court of Common Pleas, Nov.
5th, 1849, 2 sess. laws 49, p. 14, 15, constitutional provision, § 21, schedule to
the constitution of 1848.

By examination of the 4th section of the act of 21st of February, 1845, it will
be seen that power to call terms is granted expressly to the Cook County Court,
and, by succession, it is granted to the Superior Court.

The power then, exists, to call special terms, and the only question is, as to the
time of calling it.

That it could not be called for a day upon which the general term commenced,
by law, is admitted, as it would be simply nugatory, but, that it might be for any
other day, is clear enough, and no reason drawn, from the supposed duty of the
Court, to hold a term open any given length of time, can make the doing it a vio-
lation of official duty ; and the cases cited upon this point, are entirely inapplica-
ble to this case.

As to the second point, made by Appellants, there are two answers—
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Ist. That the Superior Court. is specially authorized to run one term into, and
beyoud another, when nceéssary to finish a trial, &e.

2d. That, admitting that the special term ended on the last day of January—
by operation of law—and that the regular February Term commenced February
1st, and continued until, and after the 13th day of February, and that the judg-
ment was rendered at the February Term. It by no means follows, that the
judgment was void. To hold so, would be to say, that the closing of the January
"Term worked a discontinuance of all pending suits, That will not be contended,
if the suits were not discontinued, they were continued to the next term, in
course of which appellants show to have been held, and at which this judgment

was rendered.

1t cannot be held; that a Court sitting, at a time authorized by law, for holding
a general term of Court, is acting without authority, and, therefore, its proceed-

ings are coram non Judice.

Nor will the misprison of a clerk, in stating that a particular day is of a par-
ticular term, which has closed, oust the Court of its authority to pronounce judg-
ment on that day, if the authority to do so is otherwise made to appear. The
words which counsel have emphasized, in the history of the proceedings, might
be stricken out, without destroying the evidence of a judgment, and the Court

may intend that this is a clear clerical mistake.

The case of Goodsel vs. Boynton, 1 Seam, 555, was where a term of Court was
held at the usual time of a general term, as by law, as it formerly stood, it ought
to have been held to-wit, in March; upon the 2nd day of the same month, the
legislature passed an act changing the term to April. This was not known, by
the officers of the Court, until long after, in the meantime a term was held, &e.

The Court there held that the law, changing the time of holding the Court to
April, took immediate effect, and that, as the law fixing the Court at first Monday
of March, was thereby repealed, the proceedings at the term were “ coram non

wdice.”  This surely ig no authority in this case.
J y y

The case of Archer vs. IRoss, was a case upon the power to appoint a special

term, to commence upon the same day in one county that a regular term, to be
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held by the same judge, commenced in another and distant county. Such a ques-
tion does not arise here, nor does the reason exist upon which that case is put, to-
wit: That the appointment was a violation of official duty in the judge, and not
sufficiently noticed.

The case of Downey vs. Smith, 13th Ill. was, as to the right to dismiss a cause,
upon the ground that two terms had elapsed, and no declaration had been filed ;
and, the question was, whether there is a term of Court, when there is no judge
to hold it, within the meaning of the statute, authorizing dismissals for want of

declaration, and the Court simply decides that there is.

There is no doctrine in any of these cases, applicable to the case at bar, and this
disposes of all questions involved in the 1st and second points made by the plaintiff.

| [ 152

The 3d point, made by the plaintiffs, is, “ that the Court had no jurisdiction,
without filing a certificate of publication of notice that application for judgment
would be made, &c., such certificate should appear in the record to render the

judgment.

In answer to this, I say that the statute, under which these proceedings were
had, makes no such requirement. [See sec. 40 of amended charter of 1857.]

Pease vs. City of Chicago, 21 111. 506.
Bristol vs. City of Chicago, 22 Tll. 588.

The case of Bristol vs. the City of Chicago is perfetly decisive of this point.

I111.

The next point which the plaintiff makes is that the Court erred in not per-
mitting the plaintiff to show that the city had failed to comply with the provisions
of a certain ordinance upon the subject of assessments. There is no pretense what-
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ever that the city charter required any such thing as the ordinance pretended to
require ; therefore, whether the ordinance was complied with or not makes no sort of
difference.

ity of Ottawa vs. Macey, 20 I11. 482,
Fx parte Mayor of Albary, 23 Wend. 279.

T'he above cases are directly in point and are decisive.

IV.

The next point made by plaintiff—that the city had no authority to assess for
graveling streets—has no force in it whatever; graveling a street being only a
mode of paving, and the city charter, § 7 page 88, of municipal laws, gives the city
express power ‘““to cause any street, alley or highway to be graded, leveled, paved
McAdamized or planked and to keep the same in repair, while sec. 54, page 26, of
the charter gives the city exclusive control to regulate, repair, amend and improve
streets in any way, and from the very nature of things a city without any express
law would have power to improve its streets in any way it chose, if it did not, it
would be different from any city now in existence on this continent.

V.

The sixth and seventh points made by the plaintiff have already been passed
upon by the Court—Bristol vs. the City of Chicago, 22 Il 590-1. The ten
per cent. *“additional costs” is expressly authorized by section 52 of the amended
charter of the City of Chicago.

In regard to the eighth and ninth points, as made by the plaintiff, I insist that
the assessment was fairly and regularly made by the commissioners, and that the
plaintiff had no right to inquire into the value of the lots at all, except for the
purpose of showing that the whole proceedings were fraudulent and void ; and
that the only evidence which the plaintiff offered to prove fraud, was an attempt
to show excessive valuation, which, unaccompanied by other circumstances, totally
failed.

The State vs, Ross, 3 Zabriskie 517—R9.
Betts vs. New Hartford, 25 Conn. 189.
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Albany & Woodstocl: Railroad Co. vs. Canaan, 16 Barb. 244.
Huaight vs. Day, 1 Johns. ch. 18.
Fox parte Mayor of Albany, 23 Wend. 280.
Fixtenson of Hancock street, 18 Penn. 323.
19 Penn. 271.
16 Barb. 248.

Town of Rochester, 3 N. H. 349.

Matter of Pearl street, 19 Wend. 651.

Matter of John and Cherry streets, 19 Wend. 668-9.
William and Anthony streets 19 Wend. 679.

The fact, that Gray, the commissioner, signed the assessment roll, is conclusive
evidence that he adopted the valuations which were placed upon the lots by Bragg ;
it should not vitiate an assessment because the commissioners or commissioner
adopts the opinions of others, as a matter of fact no man in the City of Chicago
knew the value of property better than this same F. A. Bragg; he has held the
office of superintendent of special assessments and been engaged in that particular
business for years, and the evidence shows that he and Gray were down in the
vicinity of the property in question but a few days before, for the purpose of levy-
ing an assessment, and that they looked the property all over; the property was
near where Gray had his office, and both Gray and Bragg knew every foot of the
ground and were in all probability-as familiar with the premises in question as he

was with his own house.

Another thing, the commissioner who levied this assessment was personally liable
for u faithful and honest discharge of duty, and if he was guilty of any misconduct

he should be held responsible.

Tomplins vs. Sands, 8 Wend. 462.
Loomis vs. Spencer, 1 Ohio 153.
And numerous other authorities.

It should not invalidate the assessment and the city should not be compelled to
incur a great expense, because a person who is elected for a specific purpose, and
who, in the language of the charter, is “sworn faithfully and impartially to execute
his duty” does not do it; let the guilty suffer and not the innocent. But the
testimony in this case shows no misconduct whatever, and if Mr. Gray, upon an
examination, either long or short, was satisfied that the assessment was right he




had a perfect right to adopt it and make it his own. Moreover, there is no testi-
mony in the case that shows that Mr. Gray had not been studying the matter all
over and was not perfectly familiar with the whole subject. Tn the language of
Judge Cowen, in the case of the Mayor of Albany, 23 Wend. 280—

“We cannot interrogate the functionaries or agents appointed under the law as
¢ to the operations of their minds; we might otherwise send our writ to every as-
¢ sessor, every board of road commissioners or village or school district trustees in
¢ the state to ascertain whether they have assessed A. or B. more or less than they

¢should.”

The property in this case was not assessed at more than three per cent on its
value. The assessment was perfectly regular and all the proceedings both in

Jourt and out of Court were legal and the judgment should be affirmed.

ELLIOTT ANTHONY,
Attorney for Defendant.
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Printed by Beach « Barnard, 1 Clark Street, Chicago

SUPREME COURT OF ILLINOIS.

Third Grand Division,

APRIL TERM, A. D. 1860.

BURNHAM et al,

VS.

CITY OF CHICAGO.

DEFENDANT'S POINTS.

The first point made by appellant, raises the question as to the legality of the
special January Term of the Superior Court, inferrentially arguing against it, upon
the ground that the time appointed therefor, a general term was being then and
there held, commencing anterior to the day appointed for the special term, be-
cause, as they, in legal effect, say, ‘“‘a general term cannot be adjourned, so as to
give effect to the appointment of a special term, immediately following the ad-
journment of the general term ; and, therefore, the holding the Court, as a special
term, is without authority. If this re;\sor{ing be sound, there is an end to thix

case.

The cases, cited by appellants, to support this reasoning, fall far short of doing
s0, as will be seen by looking into them. The law of 1859, sec. 9, organizing the
Court not sec 8, provides the time of holding the terms of the Court, and are in these
words: ““Said court shall be held on the first Monday of every month, and the terms
thereof shall respectively be called after the different months, in which they are
held ; and said Court may be coutinued, and held, from the time of its commence-
ment, every day, Sundays excepted, until, and including, the last Saturday of the
same month, and longer, if necessary to complete the trial of any cause then on trial.
The judges of said Court, or a majority of them, may adjourn the same on any day
previous to the expiration of' the term, for which the same may be held ; and, also,

from any one day in term over to any other day in “he same term, if, in their
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opinion, the business of the Court will admit thereof” Upon this statute, there
cannot be a question that the general term may be adjourned at any time ; and we
are to see if there is any power given the Court, to call special terms, for any pur-
pose. The first section of this act provides, ¢ That the Court, known as the
Cook County Court of Common Pleas, is hereby continued, with all its powers,
Jurisdiction and authority, and with the additional jurisdiction conferred by this
act.”

The several acts establishing this Court, and constitutional saving provision,
are to be found as follows :

Act creating the Court, granting its powers, &c., 21st of Feb., 1845, R. S.,
page 574, as to judges’ power to appoint special terms, See 2d clause of section
4. Act amendatory, 6th of February, 1849, session laws 1849, p- 69.

Act changing name of Court, to Cook County Court of Common Pleas, Nov.
5th, 1849, 2 sess. laws 49, p. 14, 15, constitutional provision, § 21, schedule to
the constitution of 1848.

By examination of the 4th section of the act of 21st of February, 1845, it will

be seen that power to call terms is granted expressly to the Cook County Court,
and, by succession, it is granted to the Superior Court.

The power then, exists, to call special terms, and the only question is, as to the
time of calling it.

That it could not be called for a day upon which the general term commenced,
by law, is admitted, as it would be simply nugatory, but, that it might be for any
other day, is clear enough, and no reason drawn, from the supposed duty of the
Court, to hold a term open any given length of time, can make the doing it a vio-
lation of official duty ; and the cases cited upon this point, are entirely inapplica-
ble to this case.

As to the second point, made by Appellants, there are two answers—
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1st. That the Superior Court is specially authorized to run one term into, and

beyoud another, when necessary to finish a trial, &e.

2d. That, admitting that the special term ended on the last day of January—
by operation of law—and that the regular February Term commenced February
1st, and continued until, and after the 13th day of February, and that the judg-
ment was rendered at the February Term. It by no means follows, that the
judgment was void. To hold so, would be to say, that the closing of the January
Term worked a discontinuance of all pending suits. That will not be contended,
if the suits were not discontinued, they were continued to the next term, in
course of which appellants show to have been held, and at which this judgment
was rendered.

1t cannot be held, that a Court sitting, at a time authorized by law, for holding
a general term of Court, is acting without authority, and, therefore, its proceed-

ings are coram non judice.

Nor will the misprison of a clerk, in stating that a particular day is of a par-
ticular term, which has closed, oust the Court of its authority to pronounce judg-
ment on that day, if the authority to do so is otherwise made to appear. The
words which counsel have emphasized, in the history of the proceedings, might
be stricken out, without destroying the evidence of a judgment, and the Court
may intend that this is a clear clerical mistake.

The case of Goodsel vs. Boynton, 1 Scam, 555, was where a term of Court was
held at the usual time of a general term, as by law, as it formerly stood, it ought
to have been held to-wit, in March; upon the 2nd day of the same month, the
legislature passed an act changing the term to April. This was not known, by
the officers of the Court, until long after, in the meantime a term was held, &e.

The Court there held that the law, changing the time of holding the Court to
April, took immediate effect, and that, as the law fixing the Court at first Monday
of March, was thereby repealed, the proceedings at the term were * coram non

Judice.”  This surely ig no authority in this case.

The case of Archer vs. Ross, was a case upon the power to appoint a special
term, to commence upon the same day in one county that a regular term, to be
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held by the same judge, commenced in another and distant county. Such a ques-
tion does not arise here, nor does the reason exist upon which that case is put, to-
wit: That the appointment was a violation of official duty in the judge, and not

sufficiently noticed.

The case of Downey vs. Smith, 13th Ill. was, as to the right to dismiss a cause,
upon the ground that two terms had elapsed, and no declaration had been filed ;
and, the question was, whether there is a term of Court, when there is no judge
to hold it, within the meaning of the statute, authorizing dismissals for want of

declaration, and the Court simply decides that there is.

There is no doctrine in any of these cases, applicable to the case at bar, and this
disposes of all questions involved in the 1st and second points made by the plaintiff.

Ir.

The 8d point, made by the plaintiffs, is, “that the Court had no jurisdiction,
without filing a certificate of publication of notice that application for judgment
would be made, &c., such certificate should appear in the record to render the

judgment.

In answer to this, I say that the statute, under which these proceedings were
had, makes no such requirement. [See sec. 40 of amended charter of 1857.]

Pease vs. City of Chicago, 21 111. 506.
Bristol vs. City of Chicago, 22 TIl. 588.

The case of Bristol vs. the City of Chicago is perfectly decisive of this point.

I111.

The next point which the plaintiff makes is that the Court erred in not per-
mitting the plaintiff to show that the city had failed to comply with the provisions
of a certain ordinance upon the subject of assessments. There is no pretense what-
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ever that the ecity charter required any such thing as the ordinance pretended to
require ; therefore, whether the ordinance was complied with or not makes no sort of

difference.

City of Ottawa vs. Macey, 20 Ill. 482.
Ex parte Mayor of Albany, 23 Wend. 279.

I'he above cases are directly in point and are decisive.

I1V.

The next point made by plaintiffi—that the city had no authority to assess for
graveling streets—has no force in it whatever; graveling a street being only a
mode of paving, and the city charter, § 7 page 38, of municipal laws, gives the city
express power ‘to cause any street, alley or highway to be graded, leveled, paved
McAdamized or planked and to keep the same in repair, while sec. 54, page 26, of
the charer gives the city exclusive control to regulate, repair, amend and improve
streets in any way, and from the very nature of things a city without any express
law would have power to improve its streets in any way it chose, if it did not, it

would be different from any city now in existence on this continent.

\ois

The sixth and seventh points made by the plaintiff have already been passed
upon by the Court—Bristol vs. the City of Chicago, 22 TIl. 590-1. The ten
per cent. “ additional costs” is expressly authorized by section 52 of the amended

charter of the City of Chicago.

In regard to the eighth and ninth points, as made by the plaintiff, I insist that
the assessment was fairly and regularly made by the commissioners, and that the
plaintiff had no right to inquire into the value of the lots at all, except for the
purpose of showing that the whole proceedings were fraudulent and void; and
that the only evidence which the plaintiff offered to prove fraud, was an attempt

to show excessive valuation, which, unaccompanied by other circumstances, totally
failed.

The State vs, Ross, 3 Zubriskie 517—R89.
Betts vs. New Hartford, 25 Conn. 189.
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Albany & Woodstock Railroad Co. vs. Canaan, 16 Barb. 244,
Haight vs. Day, 1 Johus. ch. 18.
Ex parte Mayor of Albany, 23 Wend. 280.
Extenson of Hancock street, 18 Penn. 323.
19 Penn. 271.
16 Barb. 248.

Town of Rochester, 3 N. H. 349.

Matter of Pearl street, 19 Wend. 651.

Matter of John and Cherry streets, 19 Wend. 668-9.
William and Anthony streets 19 Wend. 679.

The fact, that Gray, the commissioner, signed the assessment roll, is conclusive
evidence that he adopted the valuations which were placed upon the lots by Bragg ;
it should not vitiate an assessment because the commissioners or commissioner
adopts the opinions of others, as a matter of fact no man in the City of Chicago
knew the value of property better than this same I'. A. Bragg; he has held the
office of superintendent of special assessments and been engaged in that particular
business for years, and the evidence shows that he and Gray were down in the
vicinity of the property in question but a few days before, for the purpose of levy-
ing an assessment, and that they looked the property all over; the property was
near where Gray had his office, and both Gray and Bragg knew every foot of the
ground and were in all probability as familiar with the premises in question as he

was with his own house.

Another thing, the commissioner who levied this assessment was personally liable
for u faithful and honest discharge of duty, and if he was guilty of any misconduet

he should be held responsible.

Tompkins vs. Sands, 8 Wend. 462.
Loomis vs. Spencer, 1 Ohio 153.
And numerous other authorities.

[t should not invalidate the assessment and the city should not be compelled to
incur a great expense, because a person who is elected for a specific purpose, and
who, in the language of the charter, is ‘“sworn faithfully and impartially to execute
his duty” does not do it; let the guilty suffer and not the innocent. But the
testimony in this case shows no misconduct whatever, and if Mr. Gray, upon an

examination, either long or short, was satisfied that the assessment was right he
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had a perfect right to adopt it and make it his own. Moreover. there is no testi-
mony in the case that shows that Mr. (iray had not been studying the matter all
over and was not perfectly familiar with the whole subject. Tn the language of
Judge Cowen, in the case of the Mayor of Albany, 28 Wend. 280—

“We cannot interrogate the functionaries or agents appointed under the law as
“to the operations of their minds; we might otherwise send our writ to every as-
¢sessor, every board of road commissioners or village or school district trustees in
‘ the state to ascertain whether they have assessed A. or B. more or less than they

¢should.”

The property in this case was not assessed at more than three per cent on its
value. The assessment wus perfectly regular and all the proceedings both in

Jourt and out of Court were legal and the judgment should be affirmed.

ELLIOTT ANTHONY,
Attorney for Defendant.
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 QUPREME COURT OF THT, STATE OF ILLINOIS

Or Tue Arrin Tery, A. D. 1860.

-

% -FREDERICK W. BURNHAM et. al,

s . i ':;:::."“'A.‘!':"A’]?j"?!é‘}ldh&,'."‘-' e manmet pulin (v o .
...... : SEN U  BUOU e oo e T v e U T !
aEeer  repde o s e ] a0
~THE CITY OF. CIIICAGO,
- L ~ A
Appellee.

APPELLANT'S BRIEF.

pplication for Judgment in this case to havt been made to
Chierz), commeneing on the 26th day of January,
regular January Ternuof the. Court,-and the

" I. The record shows the A
¢~ spicjal term of the Suprem> Coart of
which was within the time fixed by law for the
judgment is therefore void.—[Laws of 1859, P. 85, Sec. 8.
Goodsell vs. Boynton, I. Scam. 555.
Archer .wvs. -Ross, II. do 30s.
Gregg «vs, Couke, Peck (Tenn.) 82.
Downey vs.-Smith, XIIL. Ills. 671
YL The judgment is alleged to have been rendered on the 13th day of February, ;0one.
Special Term,” when by law the February Term of the:Eaurt
y.—[ Laws of 1859 Supra and cases above cited.

IO £ cEsndmy

%y of "Tlie days of the January
» sommenced on the 1st of Februar

T

~

III. 'The Court had no jurisdiction without the filing of a certificate of publication” of*
wtotico that applicatien for judgment would be made, and such certifipate should appear’in
 the record to render the judgment prima facie valid. :
- Miami Exp. Co. vs. Brown VI Iamm, R. 535, Laws 1857, P. 902, Sec. 40, 41 and 42.

- Jones vs. Kenny, Hardin, R. 96. Ogden et. al. vs. Bowen, 1I. Scamm. R. 333.
Bergen Co. vs. State ; 1. Duteh (N. J.) R. 554, Boyland vs. Boyland; X VIIL. Ills. 551.
1V. The proof of non compliance with the provisions of the ordinance by whilch the
city had limited its own power, was competent, and the city was estopped to deny its binding

force. 1L Sm. Leadg Cases 619. :
Male vs. Union, M. Ins. Co. XXXII. N. H. 295.

; V. The City had no autharity to,gssess for graveling streets,—[Laws 1851,‘;?,; 155,
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1. The amount of the Judgment i not élearly speciﬁeﬂ, anlit'is therefore woid.

Boyker vs. State IIL. Yerger 426.
11. Pike, 101.
Douglas vs. Hendricks, Walker, 230.

VII The Assessor’s report purported fo contain amount of assessments, interests, artl

cos’ra, and the Judgment of the Court for Gosts, and ten per-cent. and additional.costs wai
“unauthorized.—[Laws 1857, P, 905, Sec. 53. (" I Czp @oimol heen bx "““‘m‘j

903, Sec. 43.
o Floeraik U e reen K 775
%7/ M:m‘é" Al

. VI The amount of assessment was more than 3 per cent. on the value of the Yots
“ag proved, and the assessment was therefore invalid.—[Laws 1851, P. 155, 8éc. 2.
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IX. The Assessment was made by another than the regular Asséssor who- signed

‘the xoll."
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Jnrmeson & Morse, Printers, 14 La Sallo Streot, Chicago.

SUPREME COURT

OF THE STATE OF ILLINOIS.

See Record The Collector of said City, at a Special Term of said Court, begun
P- 3 &4 and held on the fourth Thursday, being the 26th day of January, A. D.
1860, filed his report, setting forth that the special warrants mentioned

in the schedule annexed to said report, for the collection of the special
assessments and taxes authorized by law for the purposes therein set

forth, were issued as required by law, and delivered to him on or before

the second Tuesday of October, A. D. 1859. That forthwith after the

delivery of said warrants to him, he published a notice in the corporation
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newspaper of said City—that said warrants were in his hands for collec-
tion—describing the nature of each of said warrants, and requesting all
persons forthwith to make payment thereof at his office. And that, in
default of such payment, the said taxes and assessments would be col-
lected at the cost and expense of the persons liable for the payment
thereof. Which said notices were published for thirty days in said
corporation newspaper. That he had given ten days notice of his in-
tended application to said Court for judgment against the lands, lots and
parcels of land for the amount of taxes, assessments, interest and costs
respectively due thereon before the first day of the January Special

Term of the said Court, A. D. 1860, briefly specifying the nature of the

warrants upon which said application was to be made, and requesting all

persons interested therein to attend at said Term. And that the schedule
annexed to said report contained a correct list of the lands, lots and par-
cels of land, together with the amount of assessments, interest and costs
respectively due thereon, as set forth in the said warrants which remained
duc and unpaid, and praying that judgment might be rendered as in such
cases made and provided. The schedule annexed to said report and re-
ferred to therein, is a copy of the Collector’s warrant for the collection
of the assessments in question :

Which sets forth that the Common Council of the City of Chicago

did, on the 11th day of October, A. D. 1859, confirm the assessment

made and filed in the Clerk’s office, by the Commissioners appointed by

the Common Council, to assess the sum of $3440, upon the real estate
in the south division of said City, decmed benefitted by the gravelling of

South strect from the IRoadway of State street to the Roadway of Archer

road, in proportion to the benefits resulting thercto, in pursuance of an

order for said assessment, made by the Common Council the 2d day of

September, A. D. 1859. And that the Common Council did assess said

sum of money in accordance with the Roll of said assessment, a copy of

which Roll is set forth in the warrant; the heading of which Roll, and
so much of the body thereof as relates to the matter now in controversy
in this suit is as follows, to wit:

ASSESSMENT ROLL. :

A description of the real estate in the South Division of the City of
Chicago deemed benefitted by Gravelling South Street from State
Street to the Archer Road, with the valuations thereof, and the sums
of money severally assessed thercon for benefits, by the Commis-

sioners, to wit:

Canal Trustees’ subdivision of the]S.E. }sec. 21 T. 830 R. 14 | 32¢Y I;.r .\l[. Assess’t,
ub- al.

NAME oF OWNER. - 'P'toflotorland | Lot. Lot. [Blo’k |Dolls.Dolls. cts

Unknown. (Mary Ann Shays.)] 37 12,8, 4,5, 45 | 750, 2040

« “« ; 10 « 1 75()" 2040

¢ g 41 « |« | 750 20[10

« @ g2 | « |« 750 20/40

« « 43 « « 750 2040

« « 44 < « l1400! 30les
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J. B. Wallers, subdivision of [18ac.inn.c, }|s. 28[t. 39|r, 14 e3pm,)
F. W. Burnham, b1 | 1000 26|25
F. W. Burnham, : (U | 800 21]25
L L. Milliken, | w21 | 800/ 21|25
L L. Milliken, ? [s. 28| » 22 800/ 21|25
C. G. Uhlich, [N. E. I N. E. }| {t. 39ir. 14 e.
Except thatpor-| « | « | 4000/1146|34
|tion owned byC.| | [
. |& R. I. R.R. Co. | T ‘
Chicago & R. L. R. R. Co., (12 ncres 100 fe. ' ; |
wide running N. | G 500/ 104|00

|& S. through thel ‘ i
letofne 1 & se 1 ! i

Said warrant further commanded the Collector to levy, make and
collect the several sums of money assesssed in said Roll, and make return
of the execution thereof within thirty days from the date of said warrant.
Said date being the eleventh day of October, A. D. 1859.

Attached to said warrant is a writing purporting to be the Collect-
or’s return upon said warrant, which is without date or signature.

The Collector filed with his report a copy of notice that warrants

were in his hands for collection, describing the warrant in this case as
follows, to wit:

“IVARrRANT 316 South.

“Tor gravelling South Street from the Roadway of State Strect to
the Roadway of Archer Road,” and a certificate of the publication thereof
according to law; but no copy of any advertisement of application for
Judgment, and certificate of publication thereof.

Objections were filed, in accordance with the orders of O
defendant Frederick W. Burnham, to the rendition of
Lots One and Two in Waller’s Subdivision, and by

ourt, by the
a judgment against
the other defendants

to the property above sct forth, as part of the Assessment Roll for said
improvement—and so described in said warrant, as follows, to wit:




o
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29, 27

in examining said Roll, when he signed it. Witness doesn’t know that
Gray saw a single valuation of said property.

On cross examination witness states that Mr. Gray decided upon the
value of the lots in this assessment in general terms, and confirmed the
Roll made by the witness.

The defendant Burnham further offered in evidence an assessment
upon the same property made by the said George M. Gray and the said
witness Bragg, about the 10th day of September, A. D. 1859, in which
said lots in controversy belonging to said Burnham were valued for the
purpose of an assessment, as follows, to wit: Lot No. 1 at $700. Lot
No. 2 at $650. The defendant Burnham further called John H. Kedzie
as a witness, who testified that he had lived in Chicago seven years, and
been an extensive dealer in real estate for the first 4 or 5 years. Had
owned property in the vicinity of the property in this case. IHad a gen-
eral knowledge of the value of real estate in that vicinity ; would
consider Lots One and Two, in controversy, worth on the 13th day of
September, A. D. 1859, $300 each.

James H. Rees, witness for defendant, testified that he had been a
real estate dealer in the City of Chicago for the past ten or twelve years.
Had made it a study. Knew the general value of property in the vicin-
ity of the said Burnham’s Lots in question, and they were worth on the
13th day of September, A. D. 1859, about as follows: Lot One, $550 @
$600 ; Lot T'wo, $500.

Nicholas P. Iglehart, witness for defendant, testified that he had
been a dealer in real estate in the City of Chicago, and fixed the same
price on Lots One and Two as had becen fixed by James . Rees.

The said defendants then read in evidence, Sec. 3d of an  ordinance
—concerning assessments for public improvements,” which was in the
words and figures following: “Where any assessment-roll for any local
improvement, except for culverts and sidewalks, and for grading when
the same is ordered single or by itself, shall e completed and returned
to the city clerk, as now provided by law, it shall be his duty at the time
of giving the necessary notice of said return, in the corporation news-
paper, to cause to be published accompanying the same, the roll contain-
ing the name of the owners of real estate, when known, a description of
the lots and parts of lots which may be assessed, the valuation of each
separately—and the sums of money assessed thereon, atleast once before
said assessment-roll can be confirmed by the common council. Passed,
March 7, 1859. Attest: 1. KREISMANN, Clerk.

Approved, JOIIN C. IAINES, Mayor.”




And offered to prove that the publication therein required was not made,
but the court refused to admit such evidence, to which decision of the
court the defendants excepted.

The foregoing being all the evidence in the case and so
stated- in the Dill of exceptions, the court overruled the defend-
ants’ objections and rendered a judgment against said lots one
and two, in Waller’s subdivision, and against the other lots and lands
above set forth, as belonging to the various defendants above named and
described in said warrant, in favor of the city of Chicago, for the sums
annexed thereto, and also for costs of suit severally thereon; and for the
further sum of ten per cent., and for her additional costs, and ordered
that said lots be sold to satisty the same. The defendants excepted and
prayed an appeal to the supreme court, which was granted and perfected
within the time prescribed by the court.

Tt is stipulated between the city and defendants, that the cases named
in the title hereof shall abide the decision of the supreme court in the
case of Burnham. TUnless the decision of the court therein shall be re-
versed on account of excessive valuation of lots and property by assessor.
If reversed on that ground alone, then the reversal shall apply only to
Burnham, Milliken and Shay’s property, and the judgment against Uhlich
and the Chicago & Rock Island Rail Road Co., shall be affirmed.

P

The appellant assigns the following errors:

1st.—The collectors report and application for judgment were not
made to any legally authorized term of the court.

ond.—The judgment was not rendered at any legally authorized
term of said court.

3rd.—No copy of advertisement of application for judgment, or cer-
tificate of publication thereot, appears in the record as having been filed
with the report, as required by law.

4th.—The cowrt erred in overruling the defendants’ objections, and
each of them.

5th.—The court erred in excluding the evidence offered to support
the 1st, 4th, 5th and 6th objeotions.

6th.—The city of Chicago has no power to assess for gravelling
streets.

1th.—The amount assessed on each lot was more than three per cent.
upon the value thereof.



)

8th.—The judgment was void, for uncertainty as to the amount
thereof.

9th.—The court erred in rendering judgment for costs of suit, and
for ten per cent., and for additional costs, in addition to the amount spe-
cified in the collector’s report.

10th.—The assessment-roll and the estimate therefor were not made
by the assessor or assessors, who signed the same. :

11th.—Judgment should have been for the defendant below, for
costs, and not for the plaintiff.

WHITE & WILLIAMS,
JESSE B. THOMAS,
Attorneys for Appellants.
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" SUPREME COURT OF THR STATE OF ILLINOIS

Or 1ue Arrin Trry, A. D. 1860.

-

FRDDERICK W, BURNIIAM et. al.,
A ppelfant

L0 '\ TT parer v . .VS.
THE CITY OF CII_IC‘AG'O‘,' e
Appellee.

. A ST e <~ - . A
POITA LI O] X< o ezt ®

-~

APPELLANTS BRIET.

I. The record shows the Application for Judgment in this case to have been made to

. _m 8proial term of the Suprems Coart off Chicigd, con: m3ncing on the 25:h 'day of January,
A which was within the time fixed by law for tha regular Januaxy Term of the Conrt and the’
! judgment is therefore void.—[Laws of 1859, P. 85, Scc. 8.

Goodsell vs. Boynton, I. Scam. 555.
Archer - vs Russ, “II. do 80s.
Gregg .« s Cooke, Peck (Tenn.) 82.
. Downey ys. SmithyXIIL  Ills. 671

- 1. The Judﬂment is alleged-to have been rendered on the 13th day of Fehruary one
i of the. dd)‘b of the January Specml Term,”. when by law the February Term of: the Qonrt
S cdmmenccd on the 1st of February.—[Laws of 1859. Supra and cases above cxted; Nt

II1. The Court had ng jurisdiction without the filing of a certificate of publlc'luon of
notice that applicatien for judgment would be made, and such certificate’ should appear in
the record to render the judgment prima facie valid.

Miami Exp. Co. vs. Brown VI Hamm, R. 535, Laws'1857,.1’. 902, Sec. 40, 41 aﬁd 42,
Jones vs. Kenny, Hardin, R. 96. Ogden et. al. vs. Bowen, II. Scamm. R. 333.
Bergen Co. vs. State ; I. Dutch (N. J.) R. 554, Boyland vs. Boyland, X VIII. Ills. 551.

1V. The proof of non compliance with the provisions of the ordinance by which the
7 city liad limited its own power, was.competent, and the city was estopped to deny its bmdmg
“force. 1I. Sm. Leadg Cases 619.

ITale vs. Union, M. Ins. Co. XXXTI. N. H. 295.
V. The Cxty had 10 authority to assess for graweling streets. —[ans 1801 P. 155,

Sechonl '. . ﬂ.:z. g M ﬁ‘%ﬁ@%//jé

}f

@) :

.



o 'V'l The uuonut of the J udgment i not cfeurly specxhed and it 15 therefore void.

Boyker vs. State IIL. Yerger 426.
1I. Pike, 101.
Douglas V8. Hendrlcks, W'alker, 230

VIL. 'The Assessor’s report puiported to contam amount of assessments, mterests and.-
costs,-and the Judgment of the Court for costs, and ten per cenh and additional costs was

unguthorized.—[Laws 1857, P 905, Sec. 53. Y 8 2o Cowndl b e Tl
903, Sec. 43. - 7 S _ZIZJ“ /7J~

/&)wmm ?La/ﬁ&ﬂ% /J7

-

. VIIL The amount of assessment was more than 3 per cent. on the value f the lots
as proved, and the assessment was therefore invalid.—[Laws 1851, P. 155 See!

Retts ver-Menard-Breese-R—App)i4.

MWV c ‘ ‘m'&" oY
ﬁ% ”%'Z’%@ ” 'jg/
[ foir bt X712 0. FF 32

',“ ) fX The . Assessment was. made by another than the regulm' Assesaox’ who sxgned
‘the roll.. 4 rpmmjz‘;zc/(ﬂ O’/L-\

W 7c:ﬁr«ffamf‘
e WS 179
gg/c o?x??a?a:ﬂia, 270

i X7y @386

PPrla v 72T Frles (k) sor

JESSE B. THOMAS,
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l’rmlnl by Beach €. Barnard, 14 Clarl: Street, Chicago.

SUPREME COURT OF ILLINOIS.

Third Grand Division,

APRIL TERM, A. D. 1860.

BURNHAM et al

VS.

CITY OF CHICAGO.

"DEFENDANT'S POINTS.

The first point made by appellant, raises the question as to theslegality of the
special January Term of the Superior Court, inferrentially arguing against it, upon
the ground that the time appointed therefor, a general term was being then and
there held, commencing antevior to Lhe day ‘1ppomtcd for the_special term, be-
cause, as they, in legal effect, suy, “a geneml term cannot be ud'}oul ned, so as to
give effect to the appointment of a special term, immediately following the ad-
journment of the general term ; and, tierefore, the holding the Court, as a speciul
term, is without authority. If this reasoning be sound, there is an end to thix

case.
™

"Phe cases, cited by appellants, to support this reasoning, fall far short of doing
so0, as will be seen by looking into tllcm The law of 1859, sec. 9, organizing the
(ourt not sec 8, provides the time of hol(lm‘r the terms of the Court, and aro in these
words: “Suid court shall be held on the first Monday of every month, and the terms
thereof shall respectively be called after the different mnnths in which they are
held ; and said Court may be continued, and held, from thctmw of its commence-
ment, every day, Sundays excepted, until, and including, the last Saturday of the
same month, and longer, if necessary to Lomplctc the trial of any cause then on trial.
The judges of said Court, or a majority of them, may adjourn the same on any day
previous to the expiration of the term, for which the sume may be held ; and, alsy,

from any one day in term over to any other day in ‘he same term, if, in their



—
o
N

opinion, the business of the Court will admit thereof.” Upon this statute, there
cannot be a question that the general term may be adjourned at any time ; and we
are to see if there is any power given the Court, to call special terms, for any pur-
pose. The first section of this act provides, ¢ That the Court, known as the
Cook County Court of Common Pleas, is hereby continued, with all its powers,
jurisdiction and authority, and with the additional jurisdiction conferred by this

act.”

The several acts establishing this Court, and constitutional saving provision,
are to be found as follows:

Act creating the Court, granting its powers, &ec., 21st of Teb., 1845, R. S,
page 574, as to judges’ power to appoint special terms. See 2d clause of section
4. Act amendatory, 6th of February, 1849, session laws 1849, p. 69.

Act changing name of Court, to Cook County Court of Common Pleas, Nov.
5th, 1849, 2 sess. laws 49, p. 14, 15, constitutional provision, § 21, schedule to
the constitution of 1848.

~

By examination of the 4th section of the act of 21st of February, 1845, it will
be seen that power to call terms is granted expressly to the Cook County Court,
and, by succession, it is granted to the Superior Court.

The power then, exists, to call special terms, and the only question is, as to the
time of calling it.

That it could not be called for a day upon which the general term commenced,
by law, is admitted, as it would be simply nugatory, but, that it might be for any
other day, is clear enough, and no reason drawn, from the supposed duty of the
Court, to hold a term open any given length of time, can make the doing it a vio-
lation of official duty ; and the cases cited upon this point, are entirely inapplica-
ble to this case.: A

As to the second puint, made by Appellants, there are two answers—



(3)

Ist. That the Superior Court is specially authorized to run one term into, and

beyoud another, when nccessary to finish a trial, &e.

2d. That, admitting that the special term ended on the last day of January—
by operation of law—and that the regular February Term commenced February
Ist, and continued until, and after the 13th day of February, and that the judg-
ment was rendered at the Iebruary Term. It by no means follows, that the
judgment was void. To hold so, would be to say, that the closing of the January
Term worked a discontinuance of all pending suits. That will not be contended,
if the suits were not discontinued, they were continued to the next term, in
course of which appellants show to have been held, and at which this judgment

was rendered.

It cannot be held, that a Court sitting, ata time authorized by law, for holding
without authority, and, therefore, its proceed-

a general term of Court, is acting

mngs are coram non JI[([I('L’.

Nor will the misprison of a clerk, in stating that a particular day is of a par-
ticular term, which has closed, oust the Court of its authority to pronounce judg-
ment on that day, if the authority to do so is otherwise made to appear. The
words which counsel have emphasized, in  the history of the proceedings, might
be stricken out, without destroying the evidence of a judgment, and the Court

may intend that this is a clear clerical mistake.

The case of Goodsel vs. Boynton, 1 Scam, 555, was where a term of Court was
held at the usual time of a general term, as by law, as it formerly stood, it ought
to have been held to-wit, in March; upon the 2nd day of the same month, the
legislature passed an act changing the term to April. This was not known, by
the officers of the Court, until long after, in the meantime a term was held, &e.

The Court there held that the law, changing the time of holding the Court to
April, took immediate effect, and that, as the law fixing the Court at first Monday
of March, was thereby repealed, the proceedings at the term were ‘‘ coram non

Judice.”  This surely is no authority in this case.

The case of Archer vs. Ross, was a case upon the power to appoint a special

term, to commence upon the same day in one county that a regular term, to be
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held by the same judge, commenced in another and distant county. Such a ques-
tion does not arise here, nor does the reason exist upon which that case is put, to-
wit: That the appointment was a violation of official duty in the judge, and not

sufficiently noticed.

The case of Downey vs. Smith, 13th Ill. was, as to the right to dismiss a cause,
upon the ground that two terms had elapsed, and no declaration had been filed ;
and, the question was, whether there is a term of Court, when there is no judge
to hold it, within the meaning of the statute, authorizing dismissals for want of

declaration, and the Court simply decides that there is.

There is no doctrine in any of these cases, applicable to the case at bar, and this
disposes of all questions involved in the 1st and second points made by the plaintiff.

II.

/‘7 21 (ﬂ/ZAe( Co o2 The 3d point, made by the plaintiffs, is, “that the Court had no jurisdiction,
/ ‘(‘C oo e without filing a certificate of publication of notice that application for judgment
C < -

ffe 2Ceccl Ses zeow Would be made, &e., such certificate should appear in the record to render the
/;r1—~< c

- /['p Ccre /- ]udgment

} (I’ﬂ(ﬂ' ,
Gorrid Lo it 25

In answer to this, I say that the statute, under which these proceedings were

had, makes no such requirement. [See sec. 40 of amended charter of 1857.]

Pease vs. City of Chicago, 21 Ill. 506,
Bristol vs. City of Chicago,-22 TIll. 588.

"The case of Bristol vs. the City of Chicago is perfeztly decisive of this point.

I11.

The next point which the plaintiff makes is that the Court erred in not per-
mitting the plaintiff to show that the city had failed to comply with the provisions

of a certain ordinance upon the subject of assessments. There is no pretense what-
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ever that the city charter required any such thing as the ordinance pretended to

require ; therefore, whether the ordinance was complied with or not makes no sort of

difference.

City of Ottawa vs. Macey, 20 Ill. 482.
Ex parte Mayor of Albany, 28 Wend. 279.

I'he above cases are directly in point and are decisive.

IV.

The next point made by plaintiffi—that the city had no authority to assess for
graveling streets—has no force in it whatever; graveling a street being only a
mode of paving, and the city charter,§ 7 page 38, of municipal laws, gives the city
express power “to cause any street, alley or highway to be graded, leveled, paved
McAdamized or planked and to keep the same in repair, while sec_ 54, page-26,-of——
the charter gives the city exclusive control to regulate, repair, amend and improve
streets in any way, and from the very nature of things a city without any express
law would have power to improve its streets in any way it chose, if it did not, it
would be different from any city now in existence on thss continent.

\

The sixth and seventh points made by the plaintiff have already been passed
upon by the Court—Bristol vs. the City of Chicago, 22 T1ll. 590-1. The ‘ten
per cent. ““ additional costs” is expressly authorized by section 52 of the amended

charter of the City of Chicago.

In regard to the eighth and ninth points, as made by the plaintiff, I insist that
the assessment was fairly and regularly made by the commissioners, and that the
plaintiff had no right to inquire into the value of the lots at all, except for the
purpose of showing that the whole proceedings were fraudulent and void ; and
that the only evidence which the plaintiff offered to prove fraud, was an attempt

to show excessive valuation, which, unaccompanied by other circumstances, totally

failed.

The State vs, Ross, 3 Zabriskie 517—R9Y.
Betts vs. New Hartford, 25 Conn. 189.
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Albany & Woodstock Railroad Co. vs. Canaan, 16 Barb. 244.
Huight vs. Day, 1 Johns. ch. 18. '
Ex parte Mayor of Albany, 23 Wend. 280.
FEaxtenson of Hancock: street, 18 Penn. 323.
19 Penn. 271.
16 Barb. 248.

Town of Rochester, 3 N. H. 349.

Matter of Pearl street, 19 Wend. 651.

Matter of John and Cherry streets, 19 Wend. 668-9.
William and Anthony streets 19 Wend. 679.

The fact, that Gray, the commissioner, signed the assessment roll, is conclusive
evidence that he adopted the valuations which were placed upon the lots by Bragg ;
it should not vitiate an assessment because the commissioners or commissioner
adopts the opinions of others, as a matter of fact no man in the City of Chicago
knew the value of property better than this same F. A. Bragg; he has held the
office of superintendent of special assessments and been engaged in that particular
business for years, and the evidence shows that he and Gray were down in the
vicinity of the property in question but a few days before, for the purpose of levy-
ing an assessment, and that they looked the property all over; the property was
near where Gray had his office, and both Gray and Bragg knew every foot of the
ground and were in all probability as familiar with the premises in question as he

was with his own house.

Another thing, the commissioner who levied this assessment was personally liable
for u faithful and honest discharge of duty, and if he was guilty of any misconduct

he should be held responsible.

Tomplins vs. Sands, 8 Wend. 462.
Loomis vs. Spencer, 1 Ohio 153.

And numerous other authorities.

It should not invalidate the assessment and the city should not be compelled to
incur a great expense, because a person who is elected for a specific purpose, and
who, in the language of the charter, is ¢ sworn faithfully and impartially to execute
his duty” does not do it; let the guilty suffer and not the innocent. But the
testimony in this ease shows no misconduct whatever, and if Mr. Gray, upon an
examination, either long or short, was satisfied that the assessment was right he
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“had a perfect right to adopt it and make it his own. Moreover, there is no testi-
mony in the case that shows that Mr. Gray had not been studying the matter all
over and was not perfectly familiar with the whole subject. Tn the language of
Judge Cowen, in the case of the Mayor of Albany, 28 Wend. 280—

“We cannot interrogate the functionaries or agents appointed under the law as
“to the operations of their minds; we might otherwise send our writ to every as-
¢ sessor, every board of road commissioners or village or school district trustees in
¢ the state to ascertain whether they have assessed A. or B. more or less than they

¢should.”

The property in this case was not assessed at more than three per cent on its
value. The assessment was perfectly regular and all the proceedings both in
Court and out of Court were legal and the judgment should be affirmed.

ELLIOTT ANTHONY,
Attorney for Defendant.
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