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State of Illinois--Supreme Court, 3d G D.

!’[)‘r,(:, "

gbg.l
Gy, [EGESE ll}juml&f,, lf 7 34

s P 4
A s . ANSQN_ROOT, AND | ABSTRACT.
- THOMAS AVERY. |

Ly Ao b T Doty <
Action of EJectmellt by plalntlﬂ' against defendant; commenced in the
2aseytvy  Kane Circuit Court, Nov. 18, 1850, and afterwards taken by change of venue to

s . Kendall Co.
S Ad— P AL, (A The facts.

: ; ; Prior to the 5th of March 1845, Root, (defendant), was the owner in fee of
the property described in the declaration.
i g e That on that day Root sold the property to Ruel Ambrose, by an article of
A g agreement, which states that Root, in consideration &e., “has granted, bar-
157D gained, sold, aliened, comveyed, and confirmed, and by these presents doth
&y T grant, bargain, sell &c.,”” the property to Ambrose—this agreement was under

seal.

¢ For which Ambrose agreed to pay Root, three thousand dollars, in six an-
“ nualy equal instalments, except $40, which was to be paid, on the 23d of May
s 4 Cewnt 2 then next, and to apply on the first instalment of interest, &c., and Ambrose
: was then to have possession, and the first instalment was to be paid in one year
from the 23d of May then next.

Root covenanted to give full deeds, when Ambrose complied.
2l It was further agreed that upon non-compliance by Ambrose, (by payment,
E st g oo &e.,) Root might at his election, declare it void, and re-enter, and possess the
;s ) preniises.

.

i P g

Cw The $40, was paid at the time agreed ; but no more was paid by Ambrose on

it.  Ambrose enteredinto possesion of ‘the premises, and commenced building a
mill, and continued in possession until July, 1846.
cice - Inm July, 1845, Ambrese horrowed of Root, about $670, and exccuted a mort-
gage to Root, (tosecure its payment,) on the premises ; this was payable in
X" LAY Tune, 1846.
Iu Angust, 1845, Ambrose borrowed of Root, the further sum of $1568, and
A A LD to secure #t, ex ceuted to Root, another Mortgage on the same premises, paya-
ble September 1st, 1846. The last mortgage has not been paid, or foreclosed,.
s but is still held by Root.
v/ remees = On the 20th day May, 1846, Root and Ambrose entered into another agree-
. ment, by which Root extended the time of payment, of the first instalment, un-
w3 hHete - til the 23d of July, (then) next, and Ambrose covenanted that it he did not pay
it by that time, Root might put him ont of possession by force. In pursuance
of this agreement, Root took possession of the premises in July, 1846, and has
been in possession ever since.  Avery being (then) in possession with him.

On the 30th of July, 1846, Root commenced suit by sei fa, to foreclose the
first mortgage, and on the 31st of August, 1846, he obtained judgment of fore-
closure.

On  the 24th of December, 1846, the premises were sold by  virtue of
a special execution on said Judgment of foreclosure, to Root, for the amount of
his judgment, and cost, &e., and a certificate of sale was issued to him.

At the same August term of court, 1846, one Thaddens Spencer obtained a
judgment against Ambrose, for the sum of  $3786,75 and costs, which judg-
ment was afterwards assigned to one Jonathan Haven.

On this judgment, execution issued, and in proper time, and form, Haven in
Spencer’s name, redeemed from  Root’s sale, by paying Root the amount of his
bid, and 10 per cent. interest, which was received by Root. The premises were
advertised by the Sheriff, (Spaulding,) on Spencer’s execution and sold on the
ath of April, 1848, to said Haven, all in due form.

That afterwards Haven conveyed the premises to the plaintiff, February 12,
1850.

The court found for the defendants, and plaintiff excepted.

And assigned for ervor, the finding of the court.

FARNSWORTH & BUR GESS, Attys for PUf. in Error.
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SUPREME COURT OF ILLINOIS,

JUNE TERM, 1855.

Ejectment Error to Kendal County

o~ Circuit Court.

GEO. CURTIS,
ROOT & AVERY.

Ta1s is an action of Ejectment to recover possession of certain
lots and mill in Elgin. The declaration is in the usual form, with
2 counts general issue and joinder.

The case was tried by the court without a jury (by consent, a

2 jury waived). It is the second trial. The facts agreed are as

follows :—That on the 5th March, 1854, Root was the owner in
fee of the town lots described in the declaration, and on that day
he by agreement with one R. Ambrose, (see copy No. 1), he
“granted--bargained—sold—aliened andconfirmed,”’and by these
presents, did “‘grant, bargain, sell, aline,convey, and confirm unto”
the said Ambrose, the property described in this suit, * with the
privilege and appurtences thereunto belonging or in any wise ap-
pertaining,”” for which Ambrose agreed to pay said Root $3000,
by installments, in six equal annual payments from 23d May, 1845,
with 8 per cent. interest annually, and to pay $40 the 23d May,
1845, at the time Root was to give possession, which was paid and
it endorsed on the agreement aforesaid: on full payment Root was
to give Ambrose a full covenant deed for said lots—but a failure
to pay any of said installments, the contract was to be void at Root’s
option, as by said agreement appears. By virtue of saidagreement
Ambrose entered into the possession of the premises in question,
and began building a flouring mill thereon, about the 23d of May
1845, and continued that possession till the last of July 1846.

On the 23d of July, 1845, Ambrose borrowed of said Root $670
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and to secure its payment, Ambrose and his wife then duly exe-
cuted and delivered to said Root a mortgage deed on said lots
and mill in the usual form; and duly acknowledged, and recorded
August Tth 1845, (see No. 2). Onthe 5th of August 1845, Am-
brose borrowed of said Root §1568 more, and executed to Root a
like mortgage on said lots, to secure its payments, which was filed
and recorded at the same time with the other mortgages. The
last mortgage has not been paid or foreclosed, but is still in Root’s
hands, and in force unless its effects is destroyed by the proceed-
ings herein afternamed.

On the 20th of May 1846, three days before the first install-
ment fell due, Root and Ambrose made a second agreement extend-
ing the time for the payment of the said installment to 23d July,
1846, and if he failed te pay it then, it should be lawful for Root
to enter and take passession of the mill.  (See No. 4). ¢ In per-
suance of which said agreement, Root entered and took possession
of the premises in question, about the last of July, 1846, on the
default of that payment. Root has continued such possession ever
since. About that time he (Root) commenced suit by Sei fa, in
Kane® Circuit Court, to foreclose his first of said mortgages, (No.2.)
and at the August term thereof in [1846] obtained judgement for
$715,67, and cost with an order for special execution, which was
issued, and the premises in question sold on the 24th of December,
1846, by the sheriff, to said Root for the sum of $767,69, and cer-
tificate of sale executed and delivered to him by the sheriff—all
in due form of law. Thatat the same August term of said court,
ong Theodous Spencer obtained a judgement agaist said Am-
brose by confession for §3,786,75, and costs which judgement was
afterwards assigned to J. Havens, who in Spenser’s name, took
out execution and delivered it to the sheriff with sufficient money
to redeem the lots and mill from the sale made to Root as afore-
said, which was all done in due time, proper form, and the money
was paid by the sheriff to Root, and by him received, and the
premises were again advertised and sold, and conveyed by the
sheriff to Havens on the 5th of April 1848, all in due form of
law. That Havens afterwards in February, 1850, conveyed said
premises by deed to the plaintiff, duly acknowledged and recorded
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before the commencement of this action, and the defendants were
in possession of the premises at the service of the delaration, and
still are there. The above facts are admitted by the parties in
writing, subject to all legal exception as to there competency. Upon
this evidence, and agreed statement of facts, the court found the
issues for defendant and rendered judgement thereon, to which
opinions of the court the plaintiff axcepted.

And the plaintiff assigns for Error to his prejudices the follow-
ing—namely .

1st. The Circuit Courterred in finding the issues for the defen-
dant, and in evey branch and part thereof.
it being against law and the

2d. That said finding is erroneous
evidence, and should have been for the pliautiff.

3d. That the finding, and judgement of the court below are not
warranted by the evidence or law, wherefor, &e.

Flirst. It is insisted, that the legal title to the property in
question passed to Ambrose by Root’s deed, called an *‘article of
agreement,” by which Root  says he hath ¢ granted, bargained,
sold, aliened, conveyed, and confirmed, and by these presents doth
grant bargain, sell, alien, convey and confirm unto,” the said
Ambrose (the property, describing it) ¢ with the privileges and
appurtances,” and with covenants of further conveyance by deed
with full covenants of waranty and on payment. (See 4 Kent's
Com. 495-6, also cur Revd. Statutes 102-3.

Kent says, ¢ A bargain and sale was originally 2 contract for
the conveyance of land for a valuable consideration, though the
land itself would not pass without livery The contract was suffi-
cient to raise a use, which the vendor was bound to perform. Any
words that will raise a use will amount to a bargain and sale.
After the passage of the Statute of uses, the use was annexed to
the possession, and the bargain became at once a sale and com-
plete transfer of the title:”” and it will be seen that our Statute of
uses does away with the necessity of ““ livery of seizen,” and de-
clares that every deed, mortgage, or other conveyance in writing,
signed and sealed shall be sufficient without livery of seizen, for
the giving, granting, &c., land in this State; so as to vest in the

< Jasnsnss
48,
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granted all such estate as shall be specified in scuh conveyance,
which shall be good and effectual to him, &c, to his use against
such seller, &c, and when real estate is held in trust for the use
of another in fee, &c., it shall be adjudged to be in him that shall
have such use.

Secondly. That the plaintiff has the right of possession and
right of recovery, against said Root and his privies, by estoppel by
the evidence.

1st. Because the.title passed, by his deed and bargain of sale,
to Ambrose, with covenants of further conveyance by deed with
full covenants for title, &c., on payment, &e.

2d. Because, by Roots acceptance of the several mortgages,
aforesaid, from said Ambrose and wife, for said lots, he thereby
admitted title in Ambrose to be paramount to his own.

3d. Because he, the said Ambrose, foreclosed the first mortgage
aforesaid, and received th: redemption money without any objec-
tion and without giving notice to the Sheriff, or the purchaser of
any claim of his to any better title to said premises, which was
a frand apon the purchaser, who had no notice of any other claim
of said Root than as morgagee, and supposed he was getting a
good title to the lots.

4th. By receiving the redemption money without objection,
and without making known his title, if any he had, other than as
mortgagee, he, Root, thereby assented to their resale, and pur-
chase by Havens; and so made himself a party to that resale to an
innocent bona fide puichaser for value paid, withcutnotice of any
other title in Root thun that of mortgagee.

Sth That 12 months having elapsed after Root’s purchase, as
mortgagee on the sale to foreclose, all Ambrose’s title, both legal
and equitable, became united in the said Root (subject to theright
of redemption by Ambrose’s judgment creditors), whereby the
less title become merged into the greater, and the redemption

..carried the whole title into the bona fide purchaser by the Sher-

iff’s sale and deed.

In Sheply’s case, 1 Wood & M. R. 217, the court says:

“If a party, having an interest in land, look on and see it
“sold, or ‘take any part in the transaction, without complaint
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“‘or objection,’ they are usually estopped from afterwards setting
“up a title against the grantee or purchaser holding under him.
“T'his rule rests rather on the tendency of such conduct to mis-
“lead, than on any deceit actually intended or practised in the
“‘case.”  Bee 18 Count. R, 138, 443.

This seems to be a clear statement of the law, and is to the very
point in issue here. Root bargained and sold the lots to Am-
brose, who failed to put that contract on record so that his credi-
tors could see it. Root then fakes from Ambrose two mortgages
on said lots which Ambrose were in possession, claiming the same
to be his own. Root forecloses and buys in the estate under hig
first mortgage, though both were filed and recorded on the same
day, and might therefore he treated as one mortgage, except they
show two separate and distinct admissions of title in Ambroge.
Twelve months elapsed, the judgment creditor comes in without
notice of the state of title, offers to redeem the estate, thinks if the
estate is worth the money to Root, it was to the creditor., Root,
without objection or complaint, receives the money, thereby encou-
rages the re-sale, and males himself a party to the transaction,
and allows Havens then to buy in the estate, and pay him money
on the faith of getting a good title. Now, whether the taking of
the mortgages severally—one for $670,00, the other for $1568,-
00—and buying in the estate on the foreclose of the one given
for $670,00, and retaining the other, would not lead any man to
suppose he was redeeming an estate with good title, when root
had a subseguent mortgage behind for $1568,00 on the same pro-
perty so bid in by Root, would not such conduct of Root tend to
mislead a purchaser? So in Berrysford vs. Millward, 1 Barn,
Ck. R., 101, where Lord Hardwiche granted a perpetual injunc-
tion against a mortgagee, who wasg casually present at a negotia-
tion between the mortgager and another, as to g marriage settle-
ment, and concealed hig mortgage from the father of the intended
bride. So where the mortgagee engrossed a deed of settlement
without disclosing his mortgage.—7Ib. So where an attorney drew
up merely the deed of sale without disclosing his title to the same
land.—7 Paige, 316. 8o the plaintiff relies on the principle per-
fectly familiar, not only to courts of equity, but to courts of law,




o

O

namely, that when a party by words or conduct misleads another
who acts on the faith thereof, such party cannot be heard to deny
the truth of such words or conduct. This doctrine goes further :
even where a representation is made, in words or conduct, in the
most entire good faith, yet, if it misleads the other party, Anow-
ing it would be acted on by him, (that is if he received the money
the lots would be resold, and Havens would buy on the faith that
he was getting all the title the mortgagee and mortgagor had in
the premises,) then such party is bound thereby. 3 Eng. R., 227,
West vs. Jones. Stoppels in pais are as effectual in law as in
equity—5 Cushing, 5567, Platt vs. Squires ; 11 N. H. R., 201.
Estoppel at law—mere concealment, or looking on, has the same
effect as using express words of inducement.—2 Vt. R., 554,
and Coote, 485 ; 16 Maine, 146; Hatches, in 21 Maine, 187; 6
A.and Ells., 469; 6 B. Mon., 106; 6 Barr. R., 138. Lord Den-
man, in Gregg »s. Wells,, 10 Ad. and Ell, 97, 98, said: “A
party, who negligently or culpably stands by and allews another
to contract on the faith and understanding of a fact, which he can
coniradict, cannot afterward dispuze that fact with the person he
so assisted in deceiving.” This is recognized as sound law in
Desneyer vs. Louser, 6 Wend. R., 486, 8 Hill, 215, 1 Greenf.
Ev. ss. 207. Itisan old saying, that “acts speak louder than
words.”  So in Butler vs. Miller, 1 Comstock R. 497 to 504, the
court says, “‘ The act of the party in placing their execution in the
officer’s hands, with direction to levy and sell certain property
which they /reated as Vanderpool’s (defendant in execution), and
had they suffered it to be sold without objection, they would have
been forever estopped from asserting their title or claim to it.”’
How much stronger is the present case.  Ilere Roots takes two
mortgages from Ambrose, he forecloses, sells, buys in the estate
at some 8700 or more, under one mortgage ; he next receives the
redemption money offered him, and allows the levy and resale to
proceed, without complaint or objection on his part, thereby as-
senting to the sale and conveyance by the Sheriff.  Here are no
less than six several and distinct acts and omissions showing his
recognitions of Ambroge’s title in the premises as being good,
and worth at least the $800 rodemption. By no principles of



I
|

honesty and justice can he be allowed to keep the money and
property both, after thus acting in this matter, as detailed in the
evidence in this cause. See 3 Lit. R., 55 (Ky.), 12 John, 362,
14 John, 226. In 9 Cowen’s R, 274, the officer was shown
property by A. as belonging to B. “Mr. A, at the time of the
levy and sale, gave no notice to the officer or purchaser of the
interest that B. had in the property, or that it was effected by
any condition whatever. It would be a violation of good faith
to permit A. now to set up any special agreement between himself
and B. to defeat the title of the purchaser at said sale.”  This
case is in point, not only in principle, but nearly so in facts.
This principle is recognized, and aceurately stated, by this honor-
able court, in the case of Scott vs. Moore, vol. 8, Scam. R., 320,
as follows, to wit: ¢ Whether this bequest has any relation to the
proceeds of the mortghge, is very doubtful, to say the least; but
one thing is certain, Crosby himself did not so consider it, as
two years afterward, as guardian of the complainant, he instituted
proceedings by seire facias in her name, to acquire for her the
avails of it. He, and those claiming under him, are now estopped
from making such a claim under such circumstances.” Here
Croshy set up title in Aimself to one-third of the proceeds of a
mortgage under the will of N. Bates.

The same principle is accurately stated by the court of appeals
in Kentucky, in (2 B. Mon. R. 258) which says,  the principle
on which the plaintiff’s right of recovery depends, (in ejectments),
is this, that the possession of the execution debter i3 sufficient
evidence of such title in him as authorized the sheriff to levy upon
and sell the land,” and the ¢ defendant may show he had not
such title, but a mere equity (or lien).” But he will be deprived
of that defence and estopped to deny the title of the purchaser, if
it be shown that the levy and sale were made by his assent, (ex-
pressed or implied), especially if made under the supposition, as
would be presumed in the absence of proof, that he (the executive
debtor) had the legal title. [See 2 Ohio R. 510 to the same effect. ]
I think the second mortgage cuts no figure in this cause, except
it shows Root’s recognition of Ambrose’s title to the property in
question—as it is subsequent in date and execution to the foreclos-
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ed by him, through which the plaintiff derives his title the property
in question.

It was not the equity of redemption merely that was sold by
Root on his sale foreclosing his mortgage, it was the lots, the
things themselves which was sold, and bid in by said Root, the
entire estate. At any rate, such was redeemed and sold to Havens,
and by Havens to the plantiff, and not the mere equity of redemp-
tion. For I admit, if Havens had levied his fifa. on, and sold sub-
Ject to Root’s mortgages, before Root had obtained his judgement
and execution, then nothing but the right or equity of redemption
would have passed by such levy and sale. But here was a fore-
closing of the mortgage by Root himself, and a connecting the legal
and equitable estate in Root, which merged the two into one estate,
and which could not again be separated by any known rule of the
common law of this State. They must both go together by re-
demption and sale from Root. e, by his proceedings, voluntarily
placed himself in that situation to swallow up Ambrose’s years’
labor, and all- his money expended in building a mill on the lots,
to defraud Ambrose or his creditors or both, and where one admits
title to be in another, he can not assert title against his own ad-
mission. 12 Wend. 57. 8o it a man takes a lease of his own
lands he can’t set up his original title, 12 John, 857, 15 Ohio
106-7, 5 Pick., 127, 2 Dana., 442, 4 Mon., 400, 4 Metf,, 881
Int. Story’s Eq.s. 885, he says—‘ if a man having title to an
estate, which is offered for sale, or does not forbid it, his very
silence becomes expressive, as if he had openly consented to what
is done, and had become a party to the transaction, and thereby
another is induced to purchase the estate under the supposition
that the title is good,” such standing by or assenting will estop
the party and privies, and they *“ will not be at liberty to dispute
the validity of the purchase.”

Bo ¢ it would seem that, when a mortgagee, by his own action,
as in the present case, causes the mortgaged premises to be sold, it
would be the hight of injustice to permit him to pocket the money
made by such sale, and still hold on the premises.” 16 Ohio R.
106-7, 14 John, 446, and as this honorable court said, in 11 III.,
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R. 525, “ that it would require injurious reasoning to reconcile
an upright mind to such justice.”

So ¢¢ ifa man causes his own land to be taken and sold, and he
receives the purchase money, he cannot claim title against the
purchaser. He is estopped by his own acts, 15 Ohio, R. 107.

The whole matter resolves itself into this—if one be silent,
when he should speak, afterward the law will compel him to re-
main silent if he would speak. 8 Hill 889, 5 Dana, 55.

There is a mutual estoppel of a mortgager and mortgagee
which is admitted in England, while that of an ordinary deed is
now denied.—Doe vs. Clifton, 4 Ad. Ells., 809, Doe vs Vickers,
Tbid, 782. And is so generally held to be the law in this country.
Barber ws. Harris, 15 Wend. 615. In McLogan, case 11, Ills.
R., 526, this court said, and very accurately, that * the title ac-
quired by the redeeming creditor does not depend alone upon the
validity of his own judgment, but rather upon the judgment under
which the original purchase was made. His own judgment, it is
true, must be sufficient to enable him to redeem, but when that is
the case, then he succeeds to all the rights of the first purchaser,
and his title would seem to be as invulnerable as it would have
been in the hands of the first purchaser from whom the redemp
tion was made.” Here this cause appears to have been virtually
* decided in that case.

In the case of Carter vs. Walker, 22 Ohio R. 824, the court
say—The entire interest of the mortgagor and mortgagee passed
by the sale foreclosing the mortgage.

MURGER.

At law, when the greater and less estate meet in the same per-
son, the less estate is immediately annihilated or merged, and this
rule at law is inflexible. 2 Cowen 246

But a court of equity may think otherwise, and keep them sepa-
rate and distinct, as the circumstances indicate it to be just and
proper. Ib. Also Logan vs. Steelshins 7 B. Mon 108.

‘It is a clear principle both at low and in equity, that when
“there is a confusion of rights, as where debtor and creditor be-
“come the same person, there is an immediate merger: but equi-
“ty will preserve them distinct.”” Ambler 246. ves. Ir. 264.
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When two titles become vested or united in one person, the one
merges in the other, and we are acquainted with no process of se-
paration at law, by which they can be disunited again, and the
Sherift’s conveyance under the last sale would take both the legal
and equitable estate in said lots and vest the same in Havens, 7
Mon. R. 108.

It seems useless to multiply authorities any further on these
points of fraud and estoppel, but will take another view of the
agreed facts presented by the recorded.

Root entered into possession of the mill and lots in question the
last of July, 1846, underand by virtue of the ‘‘second contract”
with Ambrose, made the 20th May 1846, for extending the time
for the payment of the first installment of $900 for sixty days,
and for the giving of Root a right of entry in case of the non-pay-
ment thereof on the 23d July, 1846. (See No. 4.) [By which
it was agreed, ‘‘Boot may enter and take possession of said mill,
using all the force necessary,” “‘and such entry shall not be re-
garded as a trespass, or sued for such, nor in anywise unlawful.”’]
The agreed statement of facts show on their face that Root entered
into the possession of said property under and ‘‘in pursuance of
said last-mentioned agreement,’” abouf !‘the last of July, 1846,”
“and has continued so ever since.”’ So,Root came nto posses-

2 ; : : .
sion of said premises, then, under Ambrose’s title, by and “4n

pursuance’ of a license so to do, made and dated July 20, 18486,
and given by Ambrose to Root, and he has “wontinsed it “pos=
session ever since,” under Ambrose’s title and license aforesaid.
If, then, Ambrose could not hold the possession against the plain-
tiff; which no one doubts, can Root, who holds under Amérose by
virtue of a contract made after the mortgage was given, with :ull
notice of the mortgage which he himself has since foreclosed
Ambrose and those claiming possession under him by a contract
made since the mortgage was duly made and executed? This
Root cannot do, unless the law should be changed from what it
now is, and what the courts have universally declared it to be.
That no one coming into possession of mortgage property under
a contract made with the mortgagor after the recording of the
mortgage, or with notice of it, can legally refuse to surrender that
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possession to a purchaser under the foreclosure of that mortgage,
12 Wend. 57 4 Kent 435. 6 How (Miss.) 530, 536, 543, 554.

4 Barb. S. C. R. 419. 4 Scam. 582; 2 Ohio R. 831; 5 Ired. R.
625.

Our Statute even makes the equity of redemption when sold on
a fifa., a legal interest, to the extent at least, of enforcing it by a
recovery against the mortgagor and those claiming under him.

Hilliard on Mortg: 440—441; and see the authorities there
cited, as well as those above.

The assignee of a Judgement is a creditor who may redeem by

our law. 11 IlIl R. 345.
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SUPREME COURT OF ILLINOIS.

THIRD DISTRICT.

GEORGE CURTIS,
2 IN KJECcTMENT.
vS.
Appeal from Kendall.
ANSON ROOT.

PLAINTIFE’S BRIEF ARGUMENT.

First. 'The Instruction, as asked by Root and given by the

court, is erroncous,

1st. Because it fulsely assumes, that the goods used in
exchange for said land were Root’s property, and /Ais

payment, and not Ambrose’s. i

2d. Because it falsely placed Root in the position of the
vender of the land, with mortgage to secure purchase money.

3d. Because it fuisely assumes that the mortgage was given

to secure the purchase money.
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Whereas, Padleford proves it was given to indemnify him
and Morgan “ against the lery” made on the goods. And
whereas, the stipulation and agreement of counsel shows it
was given to indemnify Root against the delivery and appeal
bonds signed by Root as surety, and which they all knew was
made and given in crder to  dispose of said goods” and to
defeat said levy, and to hinder, delay, disturb or defraud
said creditors, contrary to the statute in such case made and
provided, and is therefore void as to said creditors. See
Revised Law of 1845, p. 306, § 30, 81, and second section of
the Statute of Frauds, both-directly in point. If said mort-
gage so made is not void, then both statutes are mere nullities,
and their policy amounts to nothing. The proof shows the
intent, and that that infeni was carried out by Root and
Ambrose.

© 4th. Said instruction is-improper, as it gives preference to
the mortgage over the sheriff’s prior levy on the goods. For
Root knew Ambrose was forbid by law from disposing of the
goods, and such mortgage was therefore void.

6th. Root’s chattel mortgage left the goods with Ambrose

for sale. It was, therefore, void as to said creditors.

Secondly. All above said will apply to the court’s qualifi-
cation to the third instruction. A bill of sale (or mortgage)
made to hinder or delay creditors, with or without notice of

such intent, is frandulent and void as to them. 1 Marsh. 210;

2 Kent, 522 to 524.

Thirdly. Tﬁe court’s qualification of the fourth instruction
is improper, and not law in this case. * Caveat emptor”
does not apply to sheriffs’ sales. 2 J. J. Marsh., 33. ¢ The
rule of law is clear, that where one, by his words or conduct,

b N P



(9
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willfully causes another to believe the existence of a certain
state of things, and induces him to act on that belief so as to
alter his previous position, the former is concluded against
averring against the latter a different state of things as
existing at the same time.” Pickard v. Sears, GIAdOZ]_)]L.
and FEllis, 469. ¢ So if one negligently or culpably stands by
and allows another to contract on the faith and understanding
of a fact which he can contradict, can not afterwards dispute
that fact, against one he has so assisted ‘in deceiving.”
Gregg v. Wells, 10; Adolph. & Ellis, 90; 1 Greenf. Ev.
§ 207; 3 Hill, 215; 4 Comst. 309; 6 Wend. 436. 2. /L. £ 554
1 Greenf. Ev., § 207, says: “ Admissions which have been

acted upon by others, ave conclusive against the party making

them, in all cases between him and the person whosé conduct
he has thus influenced.”  This is so, whether the title is of
record or not; otherwise, the recording law would be no
ordinary aid in the commission of fraud. / ## 7ot - v L

Here, the proof shows, Root directed the sheriff to sell the
land. He took Spencer with him to buy it. He told the
sheriff and Spencer it was Ambrose’s property. It was sold
at Root’s request, and was finally bought by Spencer at Root’s ¢ focrne T34
request. 'This is enough to estop any man from setting up QH'W'UZ-
title, after so acting. But this is not all. The execution, i Wee /a}
by low, was such, that the sheriff could sell Root’s own
property, in default of findingsufficient of Ambrose’s, on the
non “ return of the goods” in delivery bond named.

In 1 Comst. 501, 502, Butler v. Miller, the court says:
“The morigagee directing the sheriff”” to sell certain goods
of the defendants in the writ, and afterwards stood by and
-suffered it to be sold without objection, is forever estopped
from asserting title under his mortgage against the buyer,
et cetera.

5 ity Slhiiiy R SFE

3 ) 289733}
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Defendants in execution, whose property is sold, can not
dispute the purchaser’s title to the premises. It is as good
as if they had made the deed themselves to the purchaser.

Lastly. 'The judgment was a lien upon this land from the
moment of the inception of the title in Ambrose, by the
delivery of Morgan’s deed. 4 Kent, 435, 436. 4L /%Ly 2, 2r2¢ 3.

—~—

[Carts Z5p = o froen B. 8. MORRIS,

/

o a?"si;_./ Y wec ol Locd For Appellant.
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SUPREME COURT OF ILLINOIS.

THIRD DISTRICT.

GEORGE CURTIS,
IN EJECTMENT.
8.
Appeal from Kendall.
ANSON ROOT.

PLAINTIFF’S BRIEF ARGUMENT.

First.  'The Instruction, as asked by Root and given by the
court, is erroncous, =

Ist. Because it fulsely assumes, that the goods used in
exchange for said land were Root’s property, and kis
payment, and not Ambrose’s.

2d. Because it fulsely placed Root in the position of the

vender of the land, with mortgagce to secure purchase money.
3 to) o

3

3d. Because it fulsely assumes that the mortgage was given
to secure the purchase money.
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Whereas, Padleford proves it was given to indemnify him
and Morgan “ against the levy” made on the goods. And
whereas, the stipulation and agreement of counsel shows it
was given to indemnify Root against the delivery and appeal
bonds signed by Root as surety, and which they all knew was
made and given in order to ¢ dispose of said goods” and to
defeat said levy, and to hinder, delay, disturb ov defraud
said creditors, contrary to the statute in such ease made and
provided, and is therefore void as to said creditors. See
Revised Law of 1845, p. 306, § 30, 81, and second section of
the Statute of Frauds, both directly in point. If said mort-
gage so made is not void, then both statutes are mere nullities,
and their policy amounts to nothing. 'The proof shows the
intent, and that that intenf was carried out by Root and

Ambrose.

4th. Said instruction is dmproper, as it gives preference to
the mortgage over the sheriff’s prior levy on the goods. For
Root knew Ambrose was forbid by law from disposing of the

goods, and such mortgage was therefore void.

5th. Root’s chattel mortgage left the goods with Ambrose
for sale. It was, therefore, void as to said creditors.

Secooml/’y. All gbove said will apply to the court’s qualifi-
cation to the third instruction. A bill of sale (or mortgage)
made to hinder or delay creditors, with or without notice of
such intent, is fraudulent and void as to them. 1 Marsh. 210;
2 Kent, 522 to 524.

Thirdly. The court’s qualification of the fourth instruction
is @mproper, and not law in this case. ¢ Caweat emptor”
does not-apply to sheriffs’ sales. 2 J. J. Marsh., 33. “The

rule of law is clear, that where one, by his words or conduct,
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willfully causes another to believe the existence of a certain

state of things, and induces him to act on that belief so as to

alter his previous position, the former is concluded against

averring against the latter a different state of things as

existing at the same time.” Pickard v. Sears, 6 Adolph.

and Ellis, 469. “ So if one negligently or culpably stands by

and allows another to contract on the faith and understanding

of & fact which he can contradict, can not afterwards dispute

that fact, against one he has so assisted in deceiving.”

Gregg v. Wells, 10; Adolph. & Ellis, 90; 1 Greenf. Ev. = :

§ 207 3 Hill, 215; 4 Comst. 309; 6 Wend. 436. 2 2.4 554 wn fpor
1 Greenf. Ev., § 207, says: « Admissions which have been

acted upon by others, are conclusive against the party making

them, in all cases between him and the person whose conduct

he has thus influenced.” This is so, whether the title is of

record or not; otherwise, the recording law would be no s .
ordinary aid in the commission of fraud. / W %Vl( Z«/)‘ WM

Here, the proof shows, Root directed the sheriff to sell the
land. He took Spencer with him to buy it. He told the
sheriff and Spencer it was Ambrose’s property. 1t was sold
at Root’s request, and was finally bought by Spencer at Root)s Q’ﬂ./ééru-' 25%6.
request. This is enough to estop any man from sctting up ,7 [f,,w.‘dyu ;
title, after so acting. But this is not all. The execution,
by lew, was such, that the sheriff could sell Root’s own
property, in default of finding sufficient of Ambrose’s, on the
non “ return of the goods” in delivery bond named.

In 1 Comst. 501, 502, Butler v. M%fller, the court says:
“The mortgagee directing the sheriff” to sell certain goods
of the defendants in the writ, and afterwards stood by and
suffered it to be sold without objection, is forever estopped
from asserting title under his mortgage against the buyer,
et cetera.
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4. Defendants in execution, whose property is sold, can not
dispute the purchaser’s title to the premises. It is as good
as 1f they had made the deed themselves to the purchaser.

Lastly. The judgment was a lien upon this land from the
moment of the inception of the title in Ambrose, by the
delivery of Morgan’s deed. 4 Kent, 435, 436. &4 /o/ce, 2% 5.

/ B. S. MORRIS
P “f«?/('«}f/g, - A€o !'z e . M v kS :

For Appellant.
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