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STATE OF ILLINOIS—SUPREMNE COURT,
DECEMDBER TERR, 1847,

_ AreioNzo N. Deroxy, Appellant, ) EyECTMENT.

| Appeal from the
| Circuit Court of
Vs $Jo  Daviess—ac-
tion originally
brought in Coun-
) ty Conrt.
EXTRACTS FROM THE KRECORD.

Transcript from the Jo Daviess County Court,
Jiled May 20, 1847, in the Circuit Court.
STATE oF ILLINOIS, (cs
Jo Daviess County, §°*

Pleas in the Jo Davi County Court, in and for the
County of Jo Daviess and State ol lilinois, at the
July Term thereof, A. D. 1845, before the Houn.
Huan T. Dickey, Judge of said Court.

MiLioNy G. BurxeTT, Appellee.

Milton G. Burnett, Plaintifl;
v.
Alphonzo N. Daloney. Defendant.

Beit rememberedl, thatheretofore, to wit : €On the 8th
day ol July, A. D. 1815, in the July Term, A. D.1815,
of said Jo Daviess County Coutt, for Jo Daviess
County, aforesaid, in the records of the proceedings
ol said Court, in said cause of Milton G. Burnctt vs.
Alphionzo N. Dzloney,is the following eatry, to wit:
Milton G. Burnelt,

v. Ejectment.

Alphonza N. Dzlony.

The plaintiff,by his attorney, comes and files his
declaration and notice, and on his motion it is order-
ed by the Court, that the cause he docketed, and that
the defendant be ruled to plead to said declaration,
within twenty days from this date.

And afterwards, to wit : on the 15th day of July, A.
D. 1845, of the said July term ot said Court, in the
record thereof, is the following entry, to wit:

Milton G. Burnett
v. Ejectment.
Alphonzo N. Deloney,

On the moticn of the plaintill, by his attorney, the
order heretofore entered in this cause is ordered to le
vacated, and the piaiztifl, by his attorney, with leave
of the Court, withdraws his declaration and notice on
tile, and now comes the plaintiil) by his attorney, and
files his declaration and notice of cjectment, and also
S ¥ for costs, and on his motion, it is ordered by
> Court, that the cause be dockete:d, and that the e~
fandant be ruled to plead to said declaration within
twenly days from this term.

And afterwards, to wit; on the 10th day of Octo-
ber, A, D. 1845, in the October Term, A. D. 1815, of
Coust, in the tecord of said Court, is the follow-
g enlry, to wit :

Miiton G. Bumett,
- v s Ejectment.

Alphonzo N. Daloney.
The defendant, by his attorney, withdraws his de-
tunrern, and asks leave to plead to the declaration of
the plaintifl; whichis granted him by the Court, there-
upoa the defendant, by his attorney, files his plea.
And afterwards, to wit: on the 14th day of October,
A, D. 1815, ot the said October Term o said Court, in
tae 1ecord of said Court, is the following entry, to wit ¢
Miiton G. Burnett,

V. Ejectment.
Alphonzo N. Deloney.
[Now at this day came the parties, by their attor-

1 L upon issue joined, they waive the interven-

tioh ofa jury and for trial put thmselves upon the
Ce

!y and the Court alter hearing the evidence takes
case under advisement.]

And afterwards to-wit . on the 15th day of Octaber,
A. D. 1515, of the said October Term of said Court,
11 theracond of saud Coust is the (llowing catiy to-
wit:

Milton G, Burnett

v, Ejectment.
Alphonzo N. Dalony.%

| The eomrt having fully considerad and beinz fully
advised wpon theissua in the case, finds the defen-
dant zuilty of walwvtully withholding the premises

3 din the plaintiti’s declaration, to-wit: a Lot
¢ three on the cast side of Muin street, and
12 backk (o Water street, on the west side of Fe-
city of Gileny, Jo Daviess county,
alfiads the estala established in
1L be an estate in fez simple.
derad by the Court that the plain.
sion of the promises in
1lthat a writ of posses-
ingto law, anlitis furtha
s that the plaintiil’ have and
20 lant, his eosts by him about his
UEexpanda L and that ho have exesn-
i1 the defendant by his attorney excepts
of the Court.]

Andafterwards, t-wit: on tha 16th day of Octo-
berg Au Dy IS5, of the 520 Oztober Term of said
Cout, in theyecord of saidd Coustis the Ollowing cn-
Ly to-wit :

e phintifoatae
Itis toreupon con
Gl ve and eaeoy
his deeheationm
5107 iS5t ‘

s
tion therefn
to the decis

Milton G. Burnett
v. Ejectment.
Alphonzo N. Delony.

[The defendant by his attorney moves the Court to
vacate the judzment rendered in the case against said
defendant at the present term  of this Court, and to
grant a new trialin said cause. And the costs having
been paid, the motion is sustained by the Court,
and it is ordered by the Court that the judgment be
vacated, and a new trial granted.]

And afterwards, to-wit: on the 15th day of Jaly, A.
D. 1846,at the July term, A. D. 1846, of said Court, in
the record of said Cou:tin said cause, is the follow-
ing entry to-wit:

Milton G. Burnett z

v. Ljectment.
Alphonzo N. Deolony. S

The def:ndant by his attorney moves the Court on
affilavit filed fora continuance in this cause.

And afterwards, to-wit. on the 23d day of July A.
D. 1846, at the said July term of said Court, in the
records of said Court in said cause is the following
entry, to-wit :

Milton G. Burnett 2

v. Ejectment.
Alphonzo N. Delony. S

[Now at this day came the parties by theirattorneys
and upon issue joined thereupon, came a jury of good
and lawlul men, to-wit; B. Burton, George Common,
1. 7. Holland, S. M. Hathaway, J. M. Wallker, Ste-
phen Backus, David Wright, Charles I'. Gardner, Jno.
D. Winters, A. M. Kilpatrick, Isaiah J. Duncan and
Jas. F. Gritlith, who were duly elected, tried and
sworn, and after hearing the evidence, they retired to
consider of their verdict and by agreement the Jury
were ordered by the Court when they shall have
agreed upon a verdict, to sign and scal the same, and
meet the Court at 9 o'clock to-morrow morning.]

And afterwards to-wit: on thh 24th day of July, A.
D. 1816, at the sail July Term of said Court in the
recor! of said Court in said cause, is the following

-
i

Miiton G. Burnett
v. Ejectment.
Alphonzo N. D‘clo:)y.g

[The jury yesterdiy empannellediin this cause this
morning returned into Court with the foliowing ver-
dict, to-wit: «We, the jury find the defendant guiity
of unlawfully withholding the premises claimed by
the plaintitf; as alle'lged in his declaration, and finid
that tha estate established in the plaintiff on trial, is
an estate in fee simple,” and the defendant by his at-
torney moves the Court for a new 'trial.

And afterwards, to-wit: on the 25th day of July,
A.D. 18)6,at th d July Term of said Court, in the
Racord ol said Court in said cause, is the fullowing
entry, to-wit:

Milton G. Burnelt,

v.
Alphonzo N. Delony.
The defendant, by his attorney, comes and fi'es his
motion for a new trial inthis cause.

2 Ejectment.

Anlafterwards, to-wit: on the 25th day of July, A.
D. 1816, at the said July term of said court,in the re-
corl of satl court, is the llowing entry, to-wit :

Milton G. Burnett, z i

Ve Ejectment.

Alphonzo N. Delony.

[Now came on to be heard the mation of the defen-
daut, by his attorney, for a new trial in this cause,
which motion, after argumant of counsel, is overruled
by the court, to waich ruling of the court, the defeh-
dant by his attorney, excepts. And the plaintiff, by
his z2ltorney, moves the court for judgment upon the
vesdictof the jury haretofora returned in this case.—
It is there consilered by the court, that the plain-
tifi'have and recover possession of the premises in
this declaration mentionod, to-wit : Lot number three
on the east side of Main street, anl running back to
Water street, on the west side of Fevre river, in the
city ol Gilem, Jo Daviess county, anl Stata of Iili-
nois,” and thata weitof possessioa is ceconling to
law;i anlitis fucthar ocnlaral oy the court, that the
plaintitf hawve an L resiver ol thy dsfanlant his costs,
by liim about his suit in this behalf expanlad; and
Mt b hayy ecseation therefoe; and th
a1 appl v the suy B
ed by tha corart,eonlitiony.
bonlin the sunof tw) handead dollars, wi
B. Far h as security, within twenty diys from
thz risingof this crart at the present term.}

Aalaft

vards, to-wit, on tha 20th day of uly, A,
Di 1333, 192 sail July taem ool said couct, in said
calir, is the Ollowing eatry, to-wit :

Milton G. Baraett,

Ejactmoant.

v
Alphnazo N. Dilony. 7
[Lae prayer for an appeal ty the Saprema Court was

this day withlrawa, and by consent of the plaintitf

by his attenzy, it is osdered by tha court that anew
trial b2 grant:lty the dofealant upoa payment of
costs.)

Andaflerwards, to-wit: on the 20th day of Novem-
ber, A, D, 1846, of the November special tezm, A. D.
1846, of the said court, in the record of said court in
said cause, is the following entry, to-wit :

Milton G. Burnett, 2

VS. Fjectment.

Alphonzo N. Delony.

On motion of the defendant, by his attorney, it is
ordered by the court thatanfattachment issue against
James Craig, a delinquent witness in this case.

And aftterwards, to-wit: on the 25th day of No-
vember, A. D. 1346, of the said November Special
Term, of said Court, in the Record of said Cowit is
the following entry to-wit :

Milton G. Burnett, 2

. % Ejectment.
Alphonzo N. Deloney,

On motion of the defendant’s attorney, on aflidavit
filed. Itis ordered by the Court that thus case be con-
finued at the cost of the defendant and that execution
issue therefor.

And afterwards, to-wit : on the 20th day of April,
A. D. 1847 of the April Special Term, A. D. 1847, of
said Court in the records of said Court, in said cause
is the following entry to-wit :

Milton G. Burnett,

Ve Fjectment.
Alphonzo N. Deloney.

The defendant, by his attorney, comes and files his
petition, veirfied by atfidavit, for a change of venue
herein.]

And afterwards, to-wit: on the 22d day ot April, A.
D. 1847, of the said Special Term of said Coutt, in
the Records of said Court, in said cause, is the fol-
Iswing entry, to-wit :

Milton G. Burnett,

V. Ejectment.
Alphonzo N. Deloney.

[Now came on to be heard the motion herctofore
filed by the defendant, by his attorney, for a change of
venue in this case, which motion, after argument by
counsel, is taken under advisement by the Court.]

And afterwards, to-wit: on the 25th day of april A.
D. 1847, of the said April Special Term of said Court
in the records of said Courtin said cause is the fol-
lowing entry, to-wit:

Milton G. Burnett,

v. Ejectment.
Alphonzo N. Deloney.

[The Court having fully considered and being fully
advised upon the application of the defendant for a
change of venue, herein sustains the same, and by
agreement of the parties by their attorneys, Itis or-
dered by the Court that the venue herein be changed,
and the cause be taken to theJo Daviess County Cir-
cuit Court, at the costs of the defendant, and that
Execution issue therefor.]

STATE OF ILLINOIS,
Jo Daviess County.
I, Geongr M. MiTcHELL,Clerkof the Jo Daviess
County Court, inand for said county, do hereby certify
the foregoing transcript to be a true and correct copy
from the Records of the proceedings of said Court, of
all the orders and entties made in the Records of said
Court in said case of Milton G. Burnett, vs. Alphon-
20 N. Deloney. -

In testimony whereof, Thave hereunto set

my hand and affixed th2 seal of said

[L.S.] Court atmy oflice in Galena, this 20th
day of May, A.D. 1517,
Altest: GEO. M. MITCHELL, Clerk.

DECLARATION AND NOTICE.

State of lllinois, ) July Term of the County Court,
Jo Daviess County. A. D. 1515.

Milton G. Burnett, plaintitl, complains of Alphonzo
N. Delony, defendant, in a plea ofittespass aned cject-
ment, that whereas the said plaiutiffon the tenth day
of Junz2, A. D. 1839, was possessed as of his own
right in fee of the following described lot of ground
and premises, situate in tne city of Gailena, ut
county and State aforesaid, to-w
three (3) on the Eastside of Muin
back to Waterstree’, on the West sice of Fevie rive Xy
and being so possesseg thercof, the said defendant
aflterwards, to-wit : on the day and year aforeseid, at
the county aforesaid, entered the said lot and preme-
ses, and unlawfully withholds trom the said plain
the possession thereof: to the wreat damaze of the shid
plaintiffy and against the peace of the people of the
State of Illinois.

And that whereas, also, the said plaintifh, on the
day and year aforesaid, at the county aforesaid. was
possessed of a certain other lot of ground, as of s
ownright in fee, and premises, situnte in the sl
city of Galena, to-wit: lotnumbered three, on the
east side of Main street and running back o Water
street on the west side of FPevre rtiver, known o
designated before the survey of the town of G
as a lot situate on Main stre o, atioining Peeids W
hiouse, and bounded by Main street on the Weost.
Peclt’s lot on the South, and Fevee River on
and being 50 possessed thercof, the said dofe

and rinning
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afiarwards, to-wite on the day and year atoresuid, ot
the county aforeazid entered into the said lotand prem-
ises,and unlawfully withhold from the said plaintitf
the possession thereof, to the great damage of the
said phaintiff and agamstthe peace of the said people
ot the State of Illinois; wherefore the said plaintifi
suitk thathe is injured mnd hathsustained damage to
the amount of {ifty dollars, and therefore he brings his
suit, &c., &c.
DRUMMOND & WIGHT, for Plaintifls

To the above named A. N. Delony :

You will take notice that the above Declaration in
Fjectment will be filed in the Clerl’s oltice of the
County Cnurt of Jo Daviess County on Monday next,
the 7th inst., I shail filein said Coutt the Declaration
in Kjectment, a copy whereol is herewith served upon
you, and upon filing the same, shall move said Court
far 2 rule zpon you requiring you toappear and plead
o g2id declaration within twenty days thereafter;—
upon your failing to appear and plead accordingly,a
judgment by default will be entered against you, and I
shall recover possession of the premises.

Daited at Galena, this 5thday of July, A. D. 1848.

MILTON G. BURNETT.

By Dronroxp & WiIGkT, his Altorneys.

StaTE, or ILLixOIS,
3o Daviess County.
Wm. P. Millard being first sworn on liis oath, states
that, & on this the 7th day of July, A. D., 1845, he de-
livered a cupy of the foregoing declaration and notice
2(tached thereto, to Alphanzo N. Delouy, the defen-
dant within named.

St

VAL P. MILLARD.
Sworn and subscribad te before me, this 7th day of
July, A. D. 1845.
GEO. M. MITCHELL, Clerk.

PLEA.
Alphanzo N. Delony,

vs
Milton G. Burneit,
And the said defendant comes and defends, &c.,
aad says he is not guilty of unlawfully withholding
the premises claimed by the plaintiff; as alleged in hig
declacation; 2nd of this puts himsel. upon the coun-
y.

2 In Ejectment.

A. L. HOLMES, Atey for Def*t.
Aud the piff likewise.
‘DRUMMOND & WIGHT.

Record:of the Sth of Gctober, 1817 —Circuit
Court.
Miktan G. Burnett,
ats.

Alphonzo N. Delony.

Nouw at this day came the parties by the rattorneys,
and upon issue joined ; thereupon camea jury of
j70ad end law(ul men [namiag them] who were duly
clected, tried and sworn_ and after hearing the evi-
dence 2nd arguments of connsel, and receiving in-
structions from the court, the jury retired to consider
of their verdict, and after a short absence they re-
turned into court with the following verdict, to-wit:
We the Sury find the defendant guilty of unlawfully
withholding the i laimed by the plaintif, jas
alfeged in his declaration, and find that the estate es-
tablished in the plaintiffon the trial is an estaie in fee
simple; and the defendant by his attorneys moves the
court fora new trial.

Record of the 11th Oclober, 1847—Circuit
Court.
Nilton G. Burnett,

Ejectment.

V§. Ejectment.
Alphonzo N. Delony-
“The defendant, by his attorneys, files lis motion for
2 new trial, and now cane on to be heurd said motion
which is overruled by the court, and the plintifl’ by
his atlorney, maves the ecurt for judgment upon the
verdict of the jury heretofore found and returned.
Itis thereuponconsidered by the Court that the plain-
¢itr have and recover possession of the premises in
his declaration mentioned, to-wit: lot numbered three
on the east sideof Main 6t Galena,JoDaviess coun-
ty, and State of Illinois, and ruanning back to Water
ateect an (he West side of Feve riverin said city of Ga-
lena, & that a writ of possession issue thereforaccord-
ing to law, and it is further considered by the Court
that the plaintift’ have and recover of the defendant his
costs by hint about his suit. in this behall expended,
and that hie have execution therefor.  And the defen-
dant, by hie altorneys, prays an appeal to the Supreme
Court, which is granted him Ly the Court, conditioned
that he enter into hond inthe sum of five hundred dol-
Tare with KZlila 13, Washburne and Artemas L. Holines
a0 his secuvities.
Record of 12th of Oclober, 1847 — Cireuit
Court.
Ahlton G. Bumett, ?
v. Ejectment.
Alphonzo N. Delany.
Tha defendant, by his altorneys, comes and moves
the Caut to direot the Record yesterday made ln thia

s

ciuse tobe amended, so as to have an exception on
the part of the defendant, by his attorneys, sppear to
the decision of the Court yesterday made, ovenuling
the motion for a new trial of this cause, which motion
is overruled Ly the Court, to which ruling and decis-
ion of the Court the defendant, by his attorneys, ex-
cepts. And the defendant, by his atlorneys, now
comesand cxcepts to the decision of the Court yes-
terday made, in overruling the motion for a new trial
of this cause.

Milton G. Bumelt,

v, Ejectment.
Alphonzo N. Deloney.

‘The defendant, by his attorneys, comes and moves
the Couit, on atlidavit filed, to direct the Clerk to
an.end the record of the entry yesterday made in this
case 50 as to have the record show that the defendant
exceptedto the opinion of the Court, overruling the
motion made for @ new trial of this cause, which mo-
tion is overraled by the Court, to which decision of
the Court the defendant, by his cttorneys, excepts.

BILL OF EXCEPTIONS—Filed October 12, 1847,
. Milton G. Burnett, Ejectment. In Circuit
vS. Couit Jo Daviess county,

Alphonzo N. Delony- ) lilinois, Oct. tern, 1847.
Be it remembered, that'on the trial of this cause,
the plaintiff’{called Charles G. ‘Thomas as a wilness,
who being sworn, stated that he was acquainted
with George Mixter’s hand writing, that he had
seen him write often, and that he believed the
signature to the instrument purporting to be signed
by said Mixter to be in the proper hand writing of the
said Mixter, and that said Mixter was at the time
the said instrument bore date, Acting Register
of the Land Ottice at Dixon, Illinois, and that Galena
was in the Dixon Land District, and thereupon the
plaintiffottered toread in evidence to the jury the in-
strument, which was in words and figures following,

towit:

1, George Mixter, Register of the Land Office at
Dixon, lllinois, certily that on the 20th day of Febru-
acy, A. D. 1838, Lot No. three, (3) Main and Water
street, Galena, [llinais, (which then and now isin the
Dixon Land District,) was entered and purchased of
the United States in the name of “the legal represent-
atives of R. P. Guyard,” which fact of such eutry and
purchase appeats of Record in my otlice.

Given undermy hand at Dixon, this twenty-ninth
(29th) day of October, A.D.1846.

GEO. MIXTER, Register.

To the reading of which in evidence as aforesaid,
the defendant by his counsel objected, which objec-
tion was overruled by the court, and the instrument
was rea in evidence, to which ruling ¢i the comt
the defendant by his counsel excepted.

The plaintiff then called Dan Stone as a witness,
who being duly sworn, said he was acquainted with
the hand writing of Samuel Haclkelton, and had seen
him write, and believed the signature to be genuine
to the certificate, purporting to be signed by him, in
the words and ligures following, to wit:

N Laxp OFFICE, Galena,

ree is September 26, 1840. %
“Thereby certify, that the foregoing entries are cor-

rectly copied f1om the 1ecords of this Oftice.

SAMUEL HACKELTON, Register.

Which certificate was at the end of a paper book,
purporting to be a statement of the sale of town and
out lats in the tow10f Galena, Ill,,and in which was
set down in separate and distinct columas, 1st, the
No.of the certificate, 2d, the date ol'the entry, 3d,the
name of the purchaser, 4th, the No. of the lot, 5th, its
situation, &c. And said Stone also stated, that at
that time, he (Hackelton) was the acting Register of
the Land Office of the Galena Land District, and
thereupon the plaintitf offered to read in evidence an
extract trom said paper boak, which fshowed,
that on the 20th day of February, 1838, lot three,
Main and Water street, was entered in the name of
«the legal representatives of R. P. Guyard.” Said
Stone also stated, that in September, 1840, and prior
thereto, the Land Otfice was at Galena, and was sub-
sequently removed to Dixon.

To the reading of which extract in evidence to the
jury, the defendant by his counsel objected, and the
court overruled the objection, and the extract as
aforesaid was read to the jury, and the defentant by
his counsel excepted.

The plaintilt the offered to read in evidence two
cortain acts of the Congress of the United States, to
wit: Act of 5th of February, 1829, 4th Story’s Laws,
2163, and Act of July 24,1836, 4 Story’s Laws, 2463.

\Which are here referred to, and made part and par-
col of this bill of exceptions, in the same manner as
if fully inserted herein, to the reading of each of which
acts of Congress the defendant by his counsel abjec-
ted, which objection was overrulel by the court, to
which ruling of the court the defendant by his coun-
sol excepted, and the plaintiff’ theroupon rcad to the
Jjury both of said acts of cangress.

[An oct authorizing the luying off & W0yWo on Begn ziv-
er, in the State of lllinvis, 2nd for other purposes.

§ 1, Beit enacted,&c. Thata tract of land in the
state of Illinois, atand including ¢ Galena,” on Bean
river, shall, under the direction of the surveyorof the
public lands for the 5tate of Illineis and Missouri,and
the territory of Arkansas,be laid off into town lots,
streets, and avenues, and into out-lots, having regaid
to the lots and streets already surveyed, in such man-
ner, and of such dimensions, as he may think proper:
Provided, The tract 50 to be laid off shall not exceed
the quantity contained in one entire section, no1 the
town lots one quarter of an acre each, nor shall the
out-lots exceed the quantity of two acres each—
When the svrvey of the lots shall be completed, a plat
thereof shall be returned to the Secretary of the trea-
sury, and within twelve months thereafter the lots
shall be offered to the highest bidder at public sale,
under the direction of the President of the United
States,and at such other times as he shall think pro-
per: Provided Thatno town lot shall be sold for a sum
less than five dollars; and Provided Further,That a
quantity of ground of proper width on the said river
and running therewith the whole length of the said
town, shall be reserved fiom sale for publicuse, and
remain forever a common highway.

2. And be it further cnacted, Thatit shall be the du-
ty ofthe said surveyor to class the lots already sur-
veyed, in the said town of Galena, into three classes,
according to the relative value thereof, on account of
situalion and eligibility for business, without regard,
however, to the improvements made thereon; and
previous to the sale of the said lotsas aforesaid, cach
and every person, or his, her,or theirlegal representa-
tive or representatives, who shall heretofore have
obtained from the agent of the United States a permit
to occupy any lot or lots in the said town of Galena,
or who shall have actually occupied and improved
any lot or lots in thesaid town, or within the tract of
Jand hereby'authorised to be laid off'into lots, shall be
permatted (o purchrse such lot or lots, by paying there-
for, in cash, if the same fall within the first class, as a-
foresaid, at the rate of twenty-five dollars per acre; if
within the sccond class, a$ the rate of fifteen dollars
per acre: and if within the third class, at the rate of
ten dollars per acre: Provided, Thut no one of the
persons aforesaid shall be permitted to purchase by
authority of his section more than one halfacre of
ground ; unless a larger quantity shall be necessary to
embrace permanent improvements elready made.—
Approved, 6 February, 1829.]

[An aczt to amend an act entitled «An act author.
ising the laying off'a town on Bean river, in the State
of Illinois, and for other purposes,” approved fifth
February, eighteen hundred and twenty-nire.

1. Be it enacted, &c., That all acts and duties re-
quired to be done and peiformed by the surveyor of
the Stato of Illinios and Missouri, and the territary of
Arkansas, under the act to which thisis an amend-
ment, shall be done and performed by a board of com-

issi of three in , any two of whom shall
form a quorum to do b 3 said issi to
Le appointed Ly the President of the United States,
and shall, previous to their entering upon the dis-
charge of their duties, take an oath or affirmation to
perform the same faithfully and impartially.

2. And be it further enacted, Thalthe said commis-
sioners shallolso have power to hear evidence and
determine all claims to lots of ground arising under
the act to which this is an amendment, and for this
purpose the said issi are anthorised to ad-
minister all oaths that may be necessary, and reduce
to writing all the evidence in support of claims to pre-
emption pr ted for their ideration; and when
all the testimony shall have been heard and consider-
ed, the said commissioners shall file with the register
and receiver of the land office at Galena, the testimo-
ny in each case, together with a certificate in favor
of cach person having the righ® of pre-emption; and
upon making payment to the receiver at Galena, for
the lot ar lots to which such person is entitled, the
receiver shall grant a receipt therefor, and issue cer-
tificates of purchase, to be transmilted to the gener-
al land office, as in other cases of the sale of public
lands.

3, And be it further cnacted, That the register and
receiver at Galena, after the board of commissioners

have heard and determined all the cases of pre-emp-
tion under the act to which this is anamendment, shall
expose the residue oflots to public sale to the highest
bidder, after advertising the same in three public
newspapers at least six weeksprior to the day of sale,
in the same manner as is provided for thesale of the
public lands in other cases; and after payingto the

issi 3 the ¢ ation hereinafter allowed
them, and all the other expenses incidentto the said
survey ond sale, the receiver of the land ofice shall
pay over the residue of the money he may have re-
ceived from the sale of lots aforesaid, by pre-emption
as well as at public auction, into the hands of the
county commissioner of Jo Daviess county, to be ex.
pended by them in the tion of public buildi

and the construction of suitable wharves in the town

of Galena.

4. And be it further enacted, That the commission.
ers appointed to carry this act into effect, shall be paid
by the recciver six dollars each, per day, for their
services, for every day they are necessarily employed.
Approved, July 2d, 1820.])




"Thé plaintifl' then .called Daniel Wann, who being
“sworh, testified {hat he was one of the acting’ Com-
missioners ywith' John Turney and ‘Samuel Leach, un-
der spid act.of Copgress.of, 18365 that they, as such
Commissjoners, kept a record of their proceedings and. -
doings, and employed a Clerk, iind that he recognized |
2 book then shown to him as Leing the said record; of
their procecdings and dpings) and that Philip B. Brad-
ley Was, their Clerk, and that the ‘enfry in the said.
book wasin the hand writing of the'said Rradley, and
therefrom the plaintift’ oftered to yead ‘in evidence
an ex{ract from page 169 of said re¢ord, in the words
and figares following, o wit: N "
| Np3 eme legal representatives of Robert P. Guyardl claim
“~*<Lot No. 3, betwéen Dain and Water stxeets, and in
g support of their claim produced a certified copy,‘of a!
2 permit, granting the same to Robert P. Guyard, dated
-4 March 12, 1828, signed Charles Smith, together with
@ evidenge of the loss.of the vriginal permit: 3
8 The Commissioners are of opinion, that the legal
< representatives of Robert P. Guyard are entitled to a
% pre-emption to said Lot No. 3, embracing twenty-four
feet front on Main street and forty-seven feet front on
Water street, containing .08 of an acre, of <he first
classy?

To the testimony.of said witness, and.to the read-
ingofsaid extract from said book in evidence to. the
jury the defendant by his counsel objected, and the.
objection was overruled by the Court; and thercupon
the Court permitted the said extractto be read to the
Jjury, to whichruling of the Court the defendant, by
his counsel, excepted. - The said witness, Danicl
‘Wann, then’recognized a book shown to him by
plaintiff’s counsel, as the original “Permit Book,” so
called, being a record 'of the Superintendant of the U.
S.Lead. Mines, of permits to lols in the toiwn of Ga-
lena—that ‘said’boolk-was before the said Commis-
sioners, anil that they acted upon it. To all which
testimony inrelation to said Permit Book,the defend-
ant. by’ his c¢ounsel, objécted, but the Court overruled
thé 6bjections, 5 5

cal

'The plaintiflthen called Albion T. Crow, who being
duly sworn; testified: that he was acquainted with
Charles Smith, who was acting Superintendnet of ‘the
U- S. Lead’ Minesyat’Galena; on March 12,1828, and
that Martin Thomas was: the real Superintendent at
that time;and that an entry in.said ¢«Permit Book,”
bearing date March 12, 1828, was in the hand writing
ofsaid Chavles Smith : and thereupon, the plaintifi‘of-
fered to* read in evidence an enlry in-said «Permit
Boolk;”? which was in the worls and figures following,
to:yit :— gamEL § ¢ {

“Roberl P, Gnyar.d is permilledto occupy Lot.:No.

3, Wharf Rosw, under the usual restrictions.
Galena, March 12, 1828. : s o
e CHARLES SMITH.”?

ndant, by his counsel, excey TIE R

The plamtiff'then offered in evidence {o read to the
Juryawinstrument in writing, purporting to bie signed
by'R. P. Guyardy and the proof and authentication
thereofy whiclr was in the words dnd figures - follow-
ing, to wit: + et ‘ ‘

/)h’l//_ For value receiv cd, I‘lml.v(‘: ithis day bargained ‘and

‘r'—“sold, and by these presents; do bargain, sell, convey,

‘To the reading of which entry in evidence, tlie de- :
fendant, by his counsel, objecled,which objection was
overruled.by.the Court, and the said entry read. to the .
Jurys.tp which ruling of the Court, in permilting said .
eatry.in.the Permit Boolk to be read to the jury, the de- *
1 1 b

ney’s,who he knows resided in orabout Mineral Point,
during the whole of 1829 and a part of thirty, to the
bestof his belief. | Given under my hand and seal
this 19th day of May, 1845, U/
1 ' ISAIAH L. POTTS. [L. S.]

Sworn.to.and subscribed to, this 19th day of May,
A. D, 1845,

WiLLIAM EDWARDS, . P.]

State of I'ltnofs,
Gallatin County,
I; Leonard White, Clerk ofthe County Commission-
‘ers” Court in and for said county, do cerlify, that the
above William Edwards, who’signed the abaye affida-
~vit, is and was, at the time of takingthe same, an act-
mg Justice of ‘the Peace, duly commissioned and
-qualified as Such,and that full faith and credit are due

to his official acts as such.
Intestimony whereof I have hereunto set my hand
[L:8.] and the seal of said Court, at Equality, this

21st day of May, A.D. 1845,
LEONARD WHITE.

as.

-Territory of Wisconsin,
County of lowa,
William Henry, of the town of Minergl Point,
in the county aforesaid, being duly sworn, on his oath
says’ ne was acquainted with R. P. Guyard, (whose
name appears to the annexed deed of conveyance to
Miltén’G. Burnett, dated at Mineral Point, October 13,
1829,) when said Guyard lived in Galena, also when
he lived in Mineral Point.} Deponent further states,
he has seen much of said * Guyard’s handwriting, and
have seén him write, and knows that said Guyard
lived in Mineral Point in the year 1829, and this de-
ponent believes that the signature to the'deed hereto
annexed, is in the handwriting of said R. P. Guyard.
WM. HENRY. [L.S.]
Sworn to and subscribed before me, James S. Bow-=
den a Justice of the Peace, in and for Iowa County
aforasaid, this 12th day of June, A. D. 1845.
JANMES S. BowbeN, [J.'P.]
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Territory of ‘Wisconsin, s -

County of Jowa, 3

I, HENrY L. Doncr,y Clerk of the District Court of
- the United States, witkin and for said county and Ter-
ritory, do hereby cettify that James S. Bowden, whose
hame appears to the above aflidavit, was, on the day of-

; the date thereof; and now is an acting Justice of the
' Peace, in and for said county and Territory, duly elec-
ted and qualified, and that as such, full faith and credit
are, and of right ought to be given to-all his official
actsi *Aud 1 further certify, that the'above signature,
purporting to be kis, is genuine.

' 11 " Intestimony whereof; I have hiereunto set
my handand affixed the seal of our said
Court, at’the Clerl’s Oflice in (the) Min-
eral Point in said county this'12th day
of June A. D.'1845.:

HENRY L.'DODGE, D.C.,I. C., W. T,
Recorded this' 13th day of June, A. D. 1845, at
nine,o’clock A. M.

hag

JEREMIAH BETTIS, Recorder.

crn
To the reading of which in evidence, as aforesaid,
the defendant, by his , objected, first, because it
was not properly authenticated, sécond, because of a
variance from the declaration; third, it was not such an
instrument as title could enure to plaintift’ under, and
for other reasons—which objections were overruled by
the court,and the instrument and authentication there.
of was read to the jury, to all of which, the defendant,
by his counsel, excepted.

J~The plaintiff then'called Wm: H. Bradley, who ‘be-

and coniirme unto, Milton G. Lurnett, all my right, =Yg sworn, said he was acling as Deputy Clerk of the

terest-and claim to a certain lot in the town of Gaje-
na, (permit beinglest, the numbernot recollected,) sit-
uated on Main street, nearly opposite Litle & Wann’s
slore and immediafely adjoining. Peclk’s warehouse,’
and bounded as:follows ; by Main strect on the West,
by Peclds lot: on the South, and Fevre river:on {he

East, running on tp theriver just beiow a stone wall, *

about 2 or3 feet high, at the edge of low water mark,
and to the best of my recollection, it is the third from
the corner, Soulard owning. the corner and Peck the
next lot. ‘To have andto hold-the-above described
lot, with all and singularthe improvements thereon:
I warrant and defend the said M. G. Burnett, from all
other persons except the United:States of Amevica,—
Givenundermy hand and seal this the thirteenth day
of October, in the<year,of our Lord eighteen hundred
and twenty-nine., - Spsa s
#1204t ¢ o as “RePy GUYARD, (L S.]
*Witness, E. KEnNey, ‘ i
Mineral Point, Oct. 13,1820,
State of Illinois, 2 O
Gallatin County, i o
Beforg me Williany Edwards, the undersigned, act-
ing Justice of the Peace in and for said county, and
State above named, appeared Isaiah L. Potls, who be-
ing duly sworn, says, that he was well acquainted with
Ejliott Kerney, a subscribing witness to a deed made
by R, P. Guyard to, Milton G, Burnett, and_ dated at
Mineral Point, October 13th, 1829, ‘both before and af-
ter the daje of said deed,up to the. time of his death,
which was and was well acquaint-
ed with his hand writing dwing the whole time, and
verily believes the above signature to be Ellioft Ker,

Jo Daviess County Court, and thereupon produced the
record of the said Court, and thereupon offered to read
. in evidence cerfain entries .from the records of said
Court in this suit, when pending in said County Court,
bearing date Oct. 14, 1845, Oct..15th and 16th, 1845,
July 23d, 1846, July 24th, 1846, July 28th, 1846, July
29th, 1846, April 22d, 1847, April 28, 1847, (The en-
tries are {ncluded in brackets in the transcript from
the County Court.) ' To the ‘readingof all which en-
tries the defend by his , objected—which
objectinn was overruled by the ‘Court,and said entries
were read to the jury, to the reading of which the de.
fendant, by his counsel, excepted.
The plaintil’s counsel then offered  the transcript
* from the Jo Daviess County Couxt in this case, filed

" May 2uth, 1847, stating that lie desired-it might be '

considered in evidence before the Jury, as containing
" a transeript of fthe entries read from the record. The
detendant’s 1 objected, which objection was
overruled by the Comt, o which defendant excepted.
The transeript was not inpoint of fact read to the ju-
Ty, but the Court allowed the- transcript to go to the
Jury, as aforesaid, to which defendant objecled, which
objection was overruled, and defendant excepted.
The plaintifl’ then called Charles R, Bennett, who
being sworn, testified (hat he was a surveyor, and
that he laid off’ the town of Galenain 1837, under the
direction of the Commissioners, and that he made a
* plat of the town, which was then produced and re-
cognized by him as one of the' original plats, a copy
of which is marked ¢ A, and made a part and parcel
of this bill of exceplions; said witness stated he did
" not knaw much about the wharf lots: that Le run
o} the new lots, under the direction of the Commis.

sioners aforesaid; ‘that he did not know how the old

lots were situated on the ground; if the. lines ,of olq
lot No. 3, Wharf Row were. run, out to” Main streef,
they would embrace nearly the present lot No. 3, they
,ould not miss it verymuch; that he never run off’
old wharf lots, and onlyjudges from the plat. That
the description of the lot in Guyard’s deed, ‘extended
out to Main street, would take considerable part of
the present lot, but only judges from the platlike any*
body else, but could not_fell what proportion Lelter
thanany body else’ looking at the plat; does not
know the present occupant of said lot, No. 3, Dain
street., - None of (he lots under the present survey
run 10 theriver, On the cross-examination, said wit.
ness testified that he did not know the boundary line
of the old wharf lots, that he judges of the lines only
by his eyeand the map ; that in 1829 there was o
road thatrun into bottom across . the Square ; that
James Craig, a witness on a former trial in this case,
was dead. .

The plaintifl’ then -recalled: Albion T. Crow, who
testified that he recollected the old wharflots, and the
oldstone wallmade by Guyard rn said lots, but he
did not know whether wharf 1ots run to the river or
not; that Main street runs now as it did then; that in
1829 the triangular piece of ground belween Wharf
Row and Muin street was a public square, and no per-
mits were ever granted upon said ground ; that lie
was acquainted with Guyard. The defendant ocey-
pied present lot 3 under the new survey, during the
year 1845, and has occupied same from 1836 to the
present time. The Wharf Kow lots as surveyed by
the Superintendent, did not come up to Main street,—
The public square between the Wharf . Row lots and
Main street was not called Main street in 1§29,

Daniel Wann was then recalled by phaintifl; who
testified that all the old wharf lots ere changed;
three of them were changed to front on NMain Street

by new survey, anda street left along the river.— °

Soulard owned the first lot and Peck the second lot in
1829. The old wharf lots did not run up to Main
sticet. Thatin consequence of the street Tunning !
along the river, the lots 1, 2 and 3 of the Superinten-
dent’s survey were extended up to Main slreet by the
Commiissioner’s survey, the lines of the old survey
and the new sutvey not running in the same diree-
tion: present Jot No. 3, being bounded by Main and
Water street; that by virtue of the permits to old lots
1, 2and 3, pre-emptioas were granted {o new lots 1,2
and 3.
The plain(iff’ here rested his case.

The defendant then called Daniel Wann, who tes.
tified that he knew the old wharf lots in 1829 ; that
they fronted upon vacant ground which was claimed
by nobody, being a public square, and said lots were
bounded on the east by the river; the deed of Guyard
to plaintift’ of October 13th, 1829 being read to wif-
ness, he stated he came to Galena on the 30th day of
October, 1829, and subsequently, on the 3d of No-
vember, 1829, he opened a store nearly opposite
wharf lot No. 3, under the style of Lytle & Wann =
that there never was any such firm or store here be-
fore that time, and that he was not known in the coun
try before October 30th 1829, nor was his Dartner Ly-
tle ; that such a firm or store as Lytle & Wann never
could have been known in Galena on Oct, 13th, 1829;
that he neverrented any store before he camp hcrc’-
Oct. 30th, 1829 ; Lknows he cannot be mistaken inlhé
time of his coming ; thatin 1829, by the description
of said deed it would have conveyed old wharf lot
No. 3.

On cross examination, witness stated that a part of
old wharf lots were taken fora street, and present lot
No. 3, Main street was given in substitution of wharf
lot No.3. He also stated oh cross examination, that
if the western boundary of the lot conveyed in Guy-
ard’s deed, was Main street, the deed conveyed more
than oldlot No. 3, and would thereby cover more of
the present lot 3, between Main and Water streets,

Charles Peck was then called by defendant and being
sworn, stated thathe came to Gulena in 1827, that he
was wellacquainted with lots in WharfRowin 1828
and 1829 ; that said lots were yell known and defined
as constituting Wharf Row in Galena ; thathe owned
lot No. 2, Wharf Row in 1829, and had a building there-
on at that time, which come up to the front line of jt;
that the said lots fronted on vacant ground, laid oul,,
used, known and occupied as a public square ; thatat
thattime there were nolotslaid out on the said public
square, &nobody at that timé claimed any; that Soulard
owned the firstlot on Wharf Row in 1829, and that pla
lot number three, Wharf Row, was the lot coliveyed by
the deed of Guyard {o the plaintifl; bedring date Oct.
13, 1829, which deed was read to him; that old Wharf
Iot No. 3 under the old suryey and lot No. 3,lnder the
new survey are diflerent grounds except a small piece.

On cross exmmination said wilness stated, that if
the lines‘of pld wharf lots, one and two were extended
to Main street, they would embrace part oflots 1 and 2,

' now owned by him on Main street; that he does not

claim all of 0ld lots one and two, but he claims new
lots one and tivo, because he bought them of the Uni-
ted States. Wilness also stated on his CIOSs exiumi-
nation, thatin 1829 lots one and two as surveyed
then, did not run to Main street, and he did npt claim
to Main street forlot two nor for lot one after he pure
chased it; thut in 1629 he claimed to Fevie river;
that by virtue of the permits to old lots one and two',
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he obtained a preemplion to new lots one and two,
and purchased them ofthe United States. That since
the new survey he claims to Main street, and does not
claim to Fevre river; that ifthe lot in Guyard’s deed
run to Main street, it conveyed more thax. old lot No.
three.

A. L. Holmes being then called as a witness for de-
fendant, and being sworn, testified that he was pres.
ent on a former trial of this cause,and assisted in try-
ingit, and recollects the testimony of James Craig,
a witness called and sworn on said trial, who is now
dead; that James Craig testified on the said trial, that
he, the said Craig, was appointed a surveyor in 1827,
by Martin Thomas, then Supt. U. S. Lead Mines, to
lay off the town of Galena; that he proceeded to lay
off'and survey said town of Galena into streets and
lots, and made a plat thereof, a true copy of which the
witness then identified as the same plat which said
Craig testified to on said trial, and was a copy of the
original plat sent to the proper department at Wash-
ington, which said map went to the jury as evidence
in the former trial and on this trial, and is hereby re-
ferred to, and made partand parcel of this bill of ex-
ceptions, and marked <D’ on_ the back thereof, and
under the ¢D; the names of C: L. Atchison and J.
Atchison; that there were six lots laid oft' by said sur-
vey, and called Wharf Row, on the West bank of Fe-
Vre river.

That the said Craig further teslified on the said trial,
that underthe acts of Congress a new survey was
made of the town of Galena, in the ycars 1836 and
1837, under the direction of the United States Com-
missioners to lay out the town of Galena, and that he
knew the location and bourdaries of the lots under
the newy survey and the old survey; that he had in
his possession the field notes of the old survey made
by him in 1827; that he had since made a plat and
survey, showing the location of the old whar. lots,and
of the lots under the survey of 1836 and 1837, which
plat of survey and certificate was in the hand writiug
of'said Craig.
which he testified was the same plat used on the for-
mer trial in this cause, and which said Craig testified
he made, and which correctly represents lot No. three,
Wharf Row, under the old survey, and lot No. 3, on
DMain strect, under the new survey, which said Craiyg
testified were only identical to the extent of 144
square feet, which said plat, in the hand writing of
said Craig, and dated June 25th, 1846, and marked
«B" js hereby referred to and made a part of this bill
of exceptions, and is to go up up with the transcript ;
and the said witness then explained to the jury that
said Craig teslified that Wharf lot No. three covered
only 144 square feet of present lot No. three as shown
by said diugram ; that wharflots were forty feet front
by eighty fect deep, and the presentlot No. three was
24 feet front on Main street by 47 feet on Water street ;
that the lots under the new survey occupied ground
which was vacant under theold survey, excepting the
144 square feet as shown by the diagram.

On cross examination said witness testified that
Craig said on the former (trial that lots one,
{wo and three under the new survey were given by the
Cominissioners in lieu orin substitution for lots one,
two and three on Wharf Row, for the rcason that a
street called Water street was laid out along the bank
of the river, which was required by the laws of Con-
gress, and which the commissioners made one hun-
dred feet wide, covering a part of the ground occupied
by the old Whar(lots, and that the new lots one, two
and three on Main street, were given to persons who
had lots on Wharf Row; that he said Craig, further
testified, that the description in Guyard’s deed to plain-
tiff of October 13, 1829, was a very good description
of lot number three, under the new survey, inasmuch
as it was bounded on Main street ana by Peck’s pres-
cnt lot on the south.

It was conceded by both parlies on the (rial that
Guyard had been dead many years.

The plaintiff then called Charles Bracken, as a wit-
ness, who testified that he was well acquainted with
Guyard, and that he (Guyard) lived at Mineral Point in
September, October, November and December, 1529,

The above is all the evidence that was given in this
case, cither for plaintifl'or defendant.

The testimony of the case having all been submit-
ted, and arguments of counsel hieaid, the defendant by
his counsel asked the court io give the ten following
instructions to.the jury :

The counsel-for the defendant ask (he court (o in-
struct the jury—

That the defendant being in ion of the prem-
Zises described in the plantifl’s declaration, the jury
£ must find forthe defendant, unless the plaintilf shows
*a legal title to the same ground in himself,

© 2d. That the plintiffunder he deed from Guyard
Zto himself dated Oetober 13 1829, can derive no title
= to ground not described and included in said deed.

3d. That said deed from Guyard to said plaintifl’
dated October 13, 1829, does not prevent the defen-
dant from setting up a title to other and different
sground from that described in said deed; and if the
jury believe that the defendant had, at the time of the
commencement of this suit, actual and peaceable pos-
Sgession of the ground described in said plaintifi’s de-
claration, and that said plaintifi’s deed does not cov-
er'said grounl, then the jury must find for the defen-
dant.

4th. That if the jury believe from the evidence that
the ground in dispute is other and different ground
3¢ om that conveyed in said deed from Guyard to the
Zplaintiff, and said ground in dispute was cntered by
i Guyard’s 1epresentatives, and (he defendant was in
“possession of the same at the commencement of this

suit, then the jury must find for the defendant.

The witness then produced to the jury,

/
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5th. That ifthe jury believe from the evidence,that
Guyard conveyed, by his deed of 1829, to the plaintift
lot No. three,on Whar{ Row, and that the lot describ-
ed in the plaintifi’s declaration is a differentlot of
~ground from lot No. 3, on Whar{ Row, then the jury
must find for the defendant.

6th. That1f the jury believe from the evidence, that
¥ part of the lot described in the deed of Guyard to the
>plaintiffy is covered by the lot described in the plain-
tiff’s declaration, then the jury can find forthe plain-
tiff; that part of the present lot which is identical with
the old lot on Wharf Row, and no more.
© 7th. That whetherthe deed introduced in evidence
<'by plaintill'is a forgery ornot, is a question for the
sjury to determine.

8th. Thatif they believe from the evidence that the
=52id deed is a forgery, it cannot be received as testi-
emony in this case.
* 9th. That the proof of authentication ‘of the deed,
Ointroducc(l by the plaintifl; is not conclusive evidence
Zof its being a good deed, but the defendant can show
G by testimony on the trial of the case, facts and circum-
* stances going to prove that it is a forgery.
10th. That it is perfectly competent for the defen-

©dant on this trial, to show thatthe said deed is a for-
& gery, or that it is surtounded by such suspicious cir-
Z cumstances a3 to show great denbts of its genuine-

ness.

And the Court thereupon gave the first, second, sev-
enth, eighth, ninth and tenth, but refused to give the
third, fourth, fifth and sixth instructions, as asked for
by defendant’s counsel—to which decision of the
Court in refusing to give said third, fourth, fifth and
sixth instructions, as asked for by defendant’s coun-
sel, "he defendant, by his counsel, excepted.

The plaintiff then asked the Coutt to give the five
following instructions tolthe jury:
Instructions asked for by the Plaintiff.
1st. Ifthe jury believe fiom the evidence, that the
right of pre-emption to Lot No. 3, under the new sur-
“vey, was granted by the Commissioners by vittue of
the permit for old Lot No. 3, then the action of the
Commissioners is final and conclusive as to the right
of such pre-emption to new Lot No. three.
2d. If the jury believe fiom the cvidence, that the
Lot granted im the deed from Guyard, in 1829, to
plaintify was a part, or the whole of old lot No, 3, and
that the old lot comprehended a part of the new lot
No. 3,and that by virtue of the permit to the old lot,
a pre-emption was granted to the legal representatives
of Guyard, and an entry made in the Land Oflice of
new lot No. 3, in the name of the legal representa-
tives of Guyard, then the legal title of the plaintiff’ is
perfectto the new lot, and the deed of 1829 enures to
cnable the plainfif’to hold the new lot No. 3,and if
they further believe that the cefendant was in posses-
sion of the same, or claimed title or interest therein
at the commencement of the action, then the plaintir
is bound to recover.
3d. That the diflerence between the old survey
and the new, cannot affect the right of the plaintiff to
recover, provided the jury believe, that old lot No. 3,
comprehended apart of new lot No. 3, and provided
further. they believe, that by yirlue of the permit to
the old lot, a pre-emption was granted to the new lot.
Ath. That if the jury believe from the testimony,
that in the deed of 1829, Guyard climed to Main
street, und by the deed conveyed to Main street ; that
it is perfectly immaterial whether .the permit gave
land to Main street, or whether Guyard’s claim was
good to Main street; slill, that an entry at the Land
Office in the name ol the legal representatives of Guy-
ard, would inure to the benefit of Guyard’s grantee,
(the plaintifty) for all granted by the deed covered by
the entry.
5th. That where a parly alleges fraud or forgery in
the execution of a deed, he is bound to prove such
fraud or lorgery by clear and unequivocal testimony;

that the jury never can presume such fraud or forge-. |
1y, in the absence of proof. /i
=

All the foregoing instructions given.

To the giving of the first, second, thind and fourth, the
defendant by his counsel objected, but his objection
was overruled by the court; and the court thereupon
gave said first, second, third and fourth instructions
to the jury as asked for by the plaintift} to which de-
cision of the court in overruling said objection to the
first, second, third and fourth instruclions as asked
for by the plaintiff’s counsel, and in giving the said
first, second’ third and fourth instiuctions to the jury,
the defendant by Ins counsel excepted.

The Jury then retired and brought in the following
verdict: [Given above.]

And thereupon the defendant moved the court for a
new trial, for the following reasons, to wit:

Milton G. Burnett, In Fjectmehnt.
U’ A Ve In Circuit Court, October
++ Alphonzo N. Delony. Term, 1847,

And now,) on ihis day, the defendant came and
moved the Court for a new trial in this case for the
following reasons, to-wit:

1st. Because ths defendant asked the Court to in-
struct the jury.

«That said deed from Guyard to said plaintiff’ dated
October 13th, 1829, does not prevent the defencant
from setting up a title to other and different ground
from that describedin said deed; and if the jury be-
lieve that the defendant had, at the time of the com-
mencement of this suit, actual and peaceable posses-
aion of the ground described in said plaintif’s decla-
ration, and that said plaintiff?s deed does not cover
said ground, the jury must find for the defendant ;»?
which instiuctions the Coutt refused to give, and the
defendant exceptbd.

2d. Because the defondant asked the Court to give
the following instructions, to-wit: That if the jury
believe trom the evidence thatthe ground in dispute,
is other and different ground from that conyveyed in
said deed from Guyard to the plaintiftyand said ground
in dispufe was entered by Guyard’s legal representa-
tives,and the dant was in T ioe of the
same at the commencem ent of this suit, then the ju-
ry must find fer the defendant.

Also, thatif the jury believe from the evidence that
Guyard conveyed by his deed of 1829,to the plaintiff,
Lot number three on Wharf Row, and that the lot de-
scribed in the plaintifi’s declaration, is a different lot
of ground fromlot three on Wharf Row, then the jury
must find for the defendant.

Also, that if the jury believe ‘from the evidence
thata part of thelot described in the deed of Guyard
to the plaintiffyis covered by the lot described in the
plaintif’s declaration, then the jury can find for the
plaintiff that part of the present lot which is identical
with old lot on Whaif Row, aud no more ; which in-
structions the Court refused to give and the defendant
excepted thereto.

3d. Because the plaintiff asked the Court to give
the following instructions to-wit:

1. If the jury believe from the evidence that the right
of pre-emption to lot number three under the new
suryey was granted by the commissioners by virtue of
the permit for oldlot No. 3, then the action of the
commissioners is linal and conclusive as to the rightof
such pre-emption to new lot No.3.

2. If the jury believe from the evidence that the
1ot grante . in the deed from Guyard, in 1829, to plain-
{ifl; was a part or the whole of old lot No. thrce, and
that the old lot comprehended apait of the new lot
No. three, and that by virtue of the permit to the old
lot a pre-emption was granted to the legal representa-

ives of Gnyard, andan entry made in the Land Office
2w lot number three, in the name of the legal
wtatives of Guyard,then the legal title of the
plaintifl'is perfect to the new lot, and the deed ot
1829 enures to enable the plaintifi'to hold the new lot
number three ; and ifthey further believe that the de-
fendant was in possession of the same, or claimed ti-
tle or interest therein at the commencement of the ac-
tion, then the plaintift'is bound to recover.

3. That the Jdifference between the old smvey and the
new, cannot aflect the right of the plaintift'to recover,
provided the jury belicve that old lot number thrce
comprehended a part of new lot number three; and
provided further, they believe that by virtue of the
permit to the old lot a pre-emption was grauted to the
new lot.

4.That if the jury believe from the testimony, that in
tie deeil of 1829, Guyard claimed to Main street, and
by the deed conveyed to Main street, that it is per-
fectly immaterial whether the permit gave land to
Main street, or whether Guyard’s claim was good to
Main streel, still that an entry at the land office in the
name of the legal representatiues of Guyard would en-
ure to the benefit of Gayard’s grantee, (the plaintiff))
for all granted by the deed covered by the entry.

To the giving of each and all :f said instructions so
asked for by the plaintiffy the defendant objected, and
the court overruled the objections, and gave the in-
structions, and the defendant excepted.

4th. Because the court-admitted lllegal and impro-
per testimony on the trial, and excluded legal testi-
mony.

61h. Becausc the yerdictis contrary to law and the
cvidence.

6th. And for other reasons.

E. B. WASHBURNE for the Deft.

Which motion was overruled by the court. The
day after final judgment was entered in this case, on
the verdict of the Jury, the defendant filed the follow-
ing motion and affidavit to amend the records of the
cout:

Milton G. Burnelt g

Fjectment.
v Ve In Circuit Court
Alphonzo N. Delony. ) October Term, 1847.

And the said defendant comes and moves the court
to amend the entry in the case of yesterday, so as to
have the record show that the defendant excepted to
the opinion of the court overruling the motion made
for a new frial, based upon the followihg affidavit.

1. B. WASHBURNE, for the def’t.

E. B. Washburne being duly sworn, says, that the
defendant by his counsel moved the court orally in
open court, {his morning before the recordS were sign-
ed by the Judge, to have the records amended as is
asked for in the foregoing motion.

And he further says, that he understood and expect-
ed an exception was taken to said opinion of the court,
overruling the motion for a new trial at the time of
{he courts overruling said motion, and that said mo-
tion was not argued or insisted upon, but was made
for the very purpose ot having the court give an opin-
ion upon said motion, which would more fully pre-
sent the errors, if any, to the supreme court, should
the casc go up, and fully believed that an exception
was taken,and so exp2cted that the clerk would make
the entry, and that he was greatly surptised this morn-
ing on finding that no entry of an exception had been
made by the clerk as it was intended and understood
there should be. E. B, WASHBURNE.

Sworn to and subscribed before me this 12th day of
October, 1847, W. H. BRADLEY, cl’k.

Which motion was overruled by the court, to which
ruling of the court in refusing said motion, the defen-
dant by his 1 pted. The defendant then
excepted to the overrulling of the motion for a new
trial, and prays that a bill of exceptions in this case
might be signed and sealed which is hers done accor-
dingly.

Given undermy hand and seal this 12th of October,
1847. THOMAS C. BROWNE, L. 5.

Agreed to by the counsel.
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12 ‘That the Court erred in permitting the plain-
tifi*s counsel to read in evidence to the jury, an ex-
tract from a certain paper book, purporting to be sign-
ed by Samuel Hackelton, Register, Galena Land Of-
fice.

5. That the Court crred in permitting the plaintifi’s
counsel to 1ead to the jury two Acts of the Congress '
of the United States, to wit: the Actof Feb. 5, 1829,

4 Story’s Laws U. S. 2163, and the Act of July2,1836,

4 Story’s Laws U. S., 2463,

3. ‘That the Court erred in permitting the plaintitPs
counsel toread in evidence to the jury what purport-
ed to be an extract froma record of the proceedings
and doings of certain Commissioners, under the said
Act of Congress of 1836, and also permitting Daniel
Wann’s testimony in relation thereto, to go to the

jury.
4. Thatthe Court erred in permitting the plaintifi’s
| counsel to read, in evidence to the jury, a certain in-
strument in writing, purporting to be signed by onc
| R. P. Guyard, and the proof and authentication there-

of.

5. That the Court erred in permitting the plaintill’s
cousel to read in evidence to the jury certain entries
from the record of theJo Daviess County Court inthis
suit when pending in that Coust, and also in permit-
ting the transcript of all the proceedings in the Jo
Davicss County Court in this suit to to go to the jury
without being read, though defendant’s counsel insist-
ed upon the same being reads

6. The Courterredin refusing to give the 3d, 4th,
6th and 6th instructions as asked for by defendant’s
counsel.

7. The Court erred in giving the first, second, third
and fourth instructions asked for by plaintif’s coun-
sel.

8. The Court erred in refusing to grant anew trialin
this case.

9. The Court erred in refusing to amend the record
in this case as asked for by defendant.
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