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SUPREME COURT,
S,ECQND GRAND DIVISION,
JANUARY TERM, 1861.

» ROBERT P. HALL.& EUSTACE H. SMITH, )
Plffs in Error, )

— T

ERROR TO FULTON.

|

VS. §

JOHN LANCE & JOIIN HARRIS, Jr., ]
Defts iq Errort )

ABSTRACT.

This was an ¢jectment commenced in the Fulton Cirenit Court by the plaintiffs in error
against the defendant John Lance, Tth June, 1859, for S. W. 17, 6 N. 1 1. 4th P. M. The
declaration was filed, the rule to plead entered, and the general issue pleaded by Lance at the
June term 1859. :

At the Febr'y term 1860 the plaintift moved for a rule on M. S. KrmMBaLL, esq., (who
was the attorney appearing for Lance,) to produce anthority for appearing for said Lance,and
filed in support thereof the affiidavit of W. C. Goupy that'as he (said Goupy) was informed
and believed and therefore stated, said KiMBaLL had poauthority to appear for said defend-
ant. The Court sustained the motion and entered the Tule on K1MBALL to show authority ;
whereupon said KIMBALL as attorney, &e., moved the Court for leave to make John Harris,
Jr. aparty defendant, and that he be permitted to defend this suit, and filed in support of
such motion his own affidavit that he was said Harris’ attorney and authorized to attend to
his interests in thissuit; thatsaid Harris held a movtgaze for $1500 upon the premises sued
for, executed 28th June 1856 hy Charles Howard then the owner in fee of said premises
and in possession theveof, which mortgage was recorded the 80th June 1856 in the county of
Tulton ; that the mortgage and note it was given to secure remaining unpaid, and having be-
come due Harris foreclosed the mortgage Febr'y term 1858, of the Ifulton Circuit Court,and
the premises were sold pursuant to order of Court by the sheriff of Fulton county and hid in
by said Harris for $1545 43, upon whichsale he (said Harris) got a deed from gaid sheriff on
the 28th September 1859, at about which time (as deponent was informed) Howard surren-
dered possession of the premises to said Ilarris, who ever since has remained in such posses-
sion under all the title according to deponent’s belief ever possessed by said Howard ; and
that John Lance, the defendant, was according to deponent’s information and helief, tenant
of said Howard before and at the time of the commencement of this suit.

To the allowance of this motion the plaintiffs objected, but the Court overruled the objee-
tion and sustained the motion and admitted said Harris to defend as a co-defendant on admit-
ting possession and service of the declartion ; to which ruling and decision the plaintiffs ex-
cepted.

lThe trial was had at the September term 1860 hefore Judge BAILEY and a jury. On the
trial the defendants admitted that Charles Howard was seized in fee of the premises by title
derived frow the United States; and the plaintiffs proved on their part a valid judgment
rendered by the Circuit Court of Fulton County, Illinois, op the 1st day of June, 1857 in fa-
vor of plaintiffs and against the said Charles Howard for $1130 47 and plff’s costs, and an ex-
ccution issued thereon June 27th, 1857, to the sheriff of Iulton county, received by him on
the day of its date. and a levy on the premises described in the declaration as the property of
Charles Howard on August 3, 1857, together with a return on said executiop showing a' zale
of the premises solevied upon on the 23d.December, 1857 for $130, and alsé a deed cxeéh:t-
ed by the sheriff of Fulton county to plaintiffs dated 30th Margh, 1859, conveyihg the picéhi-
ses aforeeaid, and founded on said judgment, execution, levy and sale. Tha pluintiff furthér
proved that the defendant Lance was in possession of the premises deseribed in the declata-
tion, at the time the declaration wasserved, by residence and oceupation, and that when the
declaration was served the defendant Lance admitted to the officer who made the service that
he was a tenant of said Charles Howard. Here the plaintiff rested. .

The defendants, on their part, offered in evidence a mortgage dated June 28, 1856, fiiofn
Charles Howard and wife to John Harris, Jr., in consideration of $1500, upon the prem‘sas
deseribed in the declaration, conditioned that if the party of the first part should pay His dote
bearing even date with the mortgage, given tosaid Harris for $1500 becoming due 18 months
after date, then the mortgage to be void. The defendant offered in connection with said
nortgage a certificate of acknowledgement and = certifiente of record appended to the same.
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The officer taking the acknowledgement eertifies thut personally appeared before him, &e.,

“Qharles Howard and Susan his wife tome (him) personally known to be the real persons

twhose names are subscribed to the foregoing conveyance, and severally acknowledged that

“they executed the same.”

The certificate of record is that the said instrument was duly recorded on the land records
of Fulton County, Illinois, the 30th June, 1856, &e. No seal appears to this certificate.

The plaintiffs objected to the reception of evidence of said mortgage and certificates, but
the Court overruled the objections and allowed the same to be read in evidence, to which the
plaintiffs excepted.

The defendants then offered in evidence a judgment, rendered by the Tulton Circuit
Court at the February term, 1858, against Charles Howard and Susan Howard, as follows:

“John Harris, Jr., vs. Charles Howard and Susan Howard.—Foreclosure by scire facias.
“This day this cause coming on for a hearing, and the plaintiff appearing herein by his attor-
ney, and the defendants having been legally served with :c/ve fucius as by the statute in such
‘case made and provided, toappear and show cause if any they have why judgment should
not be rendered against them for such sum of money as may be dueon acertain mortgage and
note in the said scire fucias mentioned, and the said defendants having been three times sol-
emnly called came not but made default—Itis considered by the Court that the said plaintiff
have and recover of and from the said defendants the amount of damages due on a certain
note accompanying said mortgage mentioned in said seire facias. And because the amount
is unknown to the Court it is ordered by the Court that the Clerk assess the same,whereupon
the Clerk reported and assessed the same at the sum of fifteen hundred and fifteen dollars
and twenty-five cents, which report is aceepted by the Court. It is thereupon ordered by the
Jourt that the plaintiff have and recover ot and trom the said defendants the aforesaid sum
of fiftcen hundred and fifteen dollars and twenty-five ceats, for his damages together with his
costs in this behalf expended.  And it is further ordered by the Court that special execation
issue therefor against the real estate mentioned in the said mortgage, to-wit, the south-west
quarter of section seventeen in township six north of range one east in the county of Fulton
and State of Illinois.” To which the plaintifts objected, but the Court overruled the objec-
tion and permitted the same to be read in evidence, and the plaintiffs excepted.

The defendants then offered and read in evidence an execution, return and Sheriff’s deed
to John Harris Jr., based upon the said judgment, (all covering the premises in controversy)
and thereupon rested his case.

This was all the evidence in the cage.

The plaintifts then prayed the follow among other instructions to the jury :

«2. - The juryare instructed that the plaintiffs have proved by the evidence that Charles
Howard was seized in fee simple of the premises, and a valid judgment, exccution and cale
thereunder to the plaintiffs of the title of Howard, and a sherift’s decd founded on such sale
to the plaintiffs; and if the jury believe from the evidence that the defendant Lance was in
possession of the premises at the time of the commencement of the suit, that makes out a pr-
ma fucic right in the plaintiffs to recover against the defendant Lance.”

But the Court refused to give the same as asked, but modified and gave the same by adding
the words “unless they believe from the evidence that Lance wasin as the tenant of Howard.”

To which decision in modifying and giving the said instruction as modified the plaintiffs
excepted.

And the Court gave the following instruction to the jury on the prayer of defendants:

“The Court instructs the jury that if they believe from the evidence in the case that Charles
Howard, the common soutce of the title, executed the mortgage which is in evidence to John
Harris Jr., upon the premises in question, and that said mortgage was duly recorded wpon
the land records of Fulton county prior to the rendition of the judgment offered in evidence:
by the plaintiffs, that then the plaintiffs cannot recover in this suit, if they believe that Lance
was the tenant of Howard.”

To the giving of which the plaintiffs objected and excepted.

The jury found a verdiet that the defendants were “not guilty of withholding the premises”&e.
The plaintiffs moved for a new trial, which the court overruled and plaintiffs excepted.
The Court then rendered judgment upon the verdiet against the plaiptiffs in favor of the

defendants for costs. ' q ;

The plaintiffs bring this case to this Court by writ of error, and make the following as--
signment of errors:

Ist. The' Court below erred in admitting John Harris Jr. to defend.

2d. The Court below erred in permitting evidence to go to the jury on behalf of defend-
ant Hairis. '

8d. The Circuit Court erred in admitting improper evidence on the part of the defend-
antsbelow. :

4th. The Court helow erred in refusing proper instructions asked by the plaintiff.

5th. The Court below erred in modifying instructions asked by the plaintiffs, and in:giv-
ing the same as modified. , S UL RN

6th. The Cirenit Court erred in giving to the jury improper instructions on behalf of thy

defendants. .
Tth. The verdict was against the law and the ¢vidence. ey
8th. The Circujt Court erred in overruling tbe motionfora new trial, and in renderivg

judgment against the plaintifishelow. G0OUDY, JUDD & BOYD,

Attys for Plffs inErvor.
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SUPREME COURT.

Second Division.

JANUARY TERM, 1861.

ROBERT P. HALL, zr AL,
Vs. Error 10 FuLTON.
JOHN LANCE, ET AL.

POINTS AND BRIEF FOR PLAINTIFFS IN ERROR.

-

e

I.

The instruction given by the Circuit Court for the defendants was
crroncous.

The mortgage from Iloward to Harris, although recorded prior to
the rendition of the judgment in favor of the plaintiffs, against Howard,
did not show any title in Iarris, except evidence was also introduced
that there was default in the mortgage. There was no evidence what-
ever of default, by the production of the note or otherwise, unless the
judgment on the proceedings by sci. fa. to foreclose be cvidence of that




I1.

There was no evidence that the mortgage read to the jury by the
defendants was foreclosed, or that default was made in the payment
secured thereby, because,

1. There is nothing to identify and show that #ke mortgage in
evidence was the same mortgage foreclosed by the judgment read in
evidence. The writ of sei. fa., it produced, would have deseribed and
set forth a copy of the mortgage, but the defendants only introduced a
Judgment in a proceeding by sci. fa. to foreclose some mortgage given by
IHoward a:d wife to 1larris, on the same premises. The jury were
directed to presume that the mortgage foreclosed was ke one prior in

date and time of record to the plaintiffs judgment. The evidence was
in their power, and as they did not offer it, the presumplion is that if
produced, it would be against the defendants. It was the defendants’
duty to prove that the mortgage foreclosed was filed for record before the
plaintiffs’ judgment was rendered.

Jones v. Guthrie, 23 Ills., 421.




2. Even if the identity of the mortgage read, with that foreclosed,
be admitted, the record of the judgment is not evidence against the

plaintiffs, because,

[A.] The plaintiffs had a lien upon the premises by their judgment
of June 1, 1857, subsequent to the mortgage of Harris.

[B.] The plaintiffs being subsequentincumbrancers, were necessary
parties to a proceeding to foreclose.

[C.] The plaiutiffs being nccessary parties, and having a right to
redeem, the proccedings by sci. fa. are not evidence against them, and
they have still a right to redeem, and the mortgage as to them is to be
treated as NOT FORECLOSED.

Haines et al. vs. Beachy J. Ch. R., 459.

III.

If it Le said that the judgment upon the sci. fa. is a proceeding én
rem, and therefore it was not necessary to make the subsequent incum-
brancers parties, and the judgment is evidence against all the world, we
insist that the proceeding cannot be sustained under the striet rule ap-
plied to procecdings ¢z rem, and we point out the following objections :




1. There was no evidence of the service of the writ on the mort-
gagor and his wife, except the recital in the judgment that “the defen-
dants having been legally served with scire fucias as by the statute in
such case made and provided,” but whether such service was made on
the persons, or there were two nekils, does not appear.

2. It does not appear that the Court had jurisdiction of the sub-
Ject matter, or the special facts existed that authorized the Court to pro-
ceed. The writ which should show these facts was not oftered. It of-
fered, it might have been void, and it devolved on the defendant Harris
to prove a regular proceeding strictly according to the statute, before he
could cut off the rights of the plaintiffs.
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3. The judgment was void because not against the property.
judgment was i personam, with an/:;\/iu'd of a special execution.
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IV.

The plaintiffs’ second instruction, as prayed, was the law strictly.
The modification of the Court could not destroy the prima facie right to
recover made by the plaintiffs. The plaintiffs proved a judgment, exe-
cution, levy, sale and deed of the premises, as the property of Howard, the
common source of title, and that the original sale defendant, Lance, was
in possession at the commencement of the suit. That made a primae
Jacie right to recover. The fact that Lance was tenant of Iloward,
could and would not alone rebut that prima facie casc.

The judgment should be reversed for this error alone, because all
of the facts embraced in the instruction modified and given were proven
beyond controversy, and the jury were directed upon that state of facts
to find against the plaintiffs.

V.

The certificate of acknowledgement to the mortgage from Howard
and wife to Harris is insufficient, and therefore the mortgage was im-
properly admitted as evidence.

VI.

The certificate of record was insufficient to prove the time the deed
was recorded, because it had no seal. The clerk is required to keep a
seal of office, and that is required to make his certificate evidence.







