No.
[

13237

Supreme Court of Illinois

Faster

VS.

Minerd

TL641 27



STATZ OF ILLINOIS,.

UPRA)

e et




Supreme Court of the State of Illinois,

IN TEHE TEHIRD GRAIND DIVISIOI.

JOHN D. EASTER, impleaded with
CHARLES G. SCOTT,

g Appellant, lAPRIL Tery, A. D. 1861,

IRA MINARD, |
Appellee. J

STATEMENT OF CASE.

This suit was commenced by Appellee against Appellant upon a Promissory
Note signed by Charles G. Scott and John D. Easter in Assumpsit, and service
had upon both Scott and Easter ; declaration in the ordinary form. Secott and
Easter filed the general issue Plea, and Easter filed two special Pleas, setting up
that the ewecution of the Note was obtained from him by fraud and circumnven-
tion, and therefore void in law. To the first special Plea issue was joined; to
the second special Plea the Appellee filed a general Demurrer, which the Court
sustained, and gave judgment against the second special Plea, and the Appellant
stood by bis Plea. Trial was had before the Hon. Isaac G. Wilson, and a Jury,
and judgment vendered for $363,33.  Motion by Appellant for a new trial, which
was overruled, which was excepted to, and Bill of Exceptions signed by the
Judge. -

POINTS AND BRIET.

The Appellant insists that the second special Plea is good upon its face, and is
an exact copy of the first Plea, with the exception of averring notice to the Ap-
pellee. A copy of the Plea may be found upon the last page of the printed Ab.
stract.

Section 11 of Chap. 73, page 292, of S. T. & B. Statute enacts, “that if any
“ fraud or circumvention be used in obtaining the making or executing of any of
“ the instruments aforesaid, such fraud and circumvention may be pleaded in bar
“to any action to be brought on any such instruments so obtained, whether such
“action be brought by the party committing such fraud or circumvention, or any
“ assignee or assignees of such instrument.”

" This Plea clearly sets forth such agreements and acts as constitutes such fraud
and circumvention, and constitutes a good bar to the action, whether in the name
of Strader, the payee of the Note, or Minard, the Appellee. See Woods vs.
Hoynes 1 Scam. 103 ; Mulford vs. Shepherd, 1 Scam. 583.

When fraud is clearly stated in the Plea, it is a good defence. See Kirkland
vs. Lott, 2 Scam. 13. y

Frand makes void all contracts between the parties. Lowry vs. Orr, 1 Gill.
70; and under our Statute on Promissory Notes, between parties or their
assigns.

The Plea is a good one, and the Circuit Court erred in sustaining the Demur-
rer to it.

The Circuit Court erred in giving the second, third and fifth Instructions ask-
ed for by the Appellee. The second Instruction takes away from the Jury the
question of fraud and circummvention presented by the pleading, and places it up-
on the ground as to whether Easter ‘ has been injured, or his liability extended.”

It the execution of the Note was obtained from Easter by fraud, then the Note
is void, and that is the 1ssue tried, and not whether Easter has been injured or
his liability extended, and to instruct the Jury that fraud and circumvention is



2 POINTS AND BRIEF.
1o defence to the Note, unless Easter has been injured or his liabilities extended,

is not the law.

The first and second Instructions are at variance. The first states that the
principal question for the Jury to determine is, whether there has been fraud and
cireumvention used in obtaining Easter’s name ; and the second Instruction puts
it upon the ground as to whether Easter has been injured. This instruction mis-
led the Jury, and there was no cvidence upon that point.

The third instruction, as I understand it, is not the law in this case. It was
not necessary that Strader at the time ke took the Note, to have intended to de-
fraud Laster ; if Strader accepted the Noto in violation of his agreement, with-
out Parks having first signed it, then it was a fraud in law, and just as much so
npon Easter, as though Strader had intended it from the beginning, and Easter
just as much damaged, for he only gave his name with the understanding that
Parks was to share the liability with him.

The fifth Instruction is not law, because the Instruction assumes that the con-
versation between Strader and Parks was a easual conversation. The Court had
no right to assume that the conversation was such, and it was entirely contrary
to the evidence, as by reference to Parks’s testimony—see pages 1 & 2 of the
printed Abstract—it will be seen that Strader went to Parks several times, for
no other purpose, than to see why he did not sign the Note.

The verdict is contrary to the evidence, and the Court erred in not setting aside
the judgment. The witness Parks says that Strader told him that he had agreed
with Easter not to let Scott have the money upon the Note, unless he, Parks,
signed it.- Tle same agfeem%ﬁt was stated to witness Parks by Strader at every
conversation had, when Strader was enquiring why he, Parks, did not sign the
Note, and also Strader stated the purport of the same agreement to the witness
Terson, showing conclusively that Easter’s name was obtained to the Note upon
the express agreement that it was not to be accepted and received by Strader,
nntil Parks had signed it. Strader stated to the witness Ferson that he presumed
that Baster would not pay the Note, as there were not names enough to the Note.
The Jury from being wrongly iustructed brought in a verdict contrary to the evi-
dence, and the Appellant should have a new trial.

CHAS. B. WELLS,
Atty. for Appellant.
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Supreme Court of the State of Illmois,

JOHN D. EASTER, impleaded"
with CHARLES G. SCOTT,
Plaintiff in Error,
) V8.
IRA MINARD,
Defendant in Error. J

APRIL TERM FOR A. D. 1861.
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ABSTRACT OF RECORD. ;

This suit was commenced by Defendant in Error against the Plaintiff in Erroy,
on the 25th day of April, A. D. 1859, in Assumpsit, upon a Promissory Note
signed by the Plaintiff' in Error, and Charles G. Scott, and Summons served up-
on both as per return of the officer, and tried at the May Term, A. D. 1860, of
the Kane County Circuit Court, the Ion. Isaac G. Wilson presiding, and a Jury.
The Note was joint and several. A copy may be found attached to the Plaintiff’s
Declaration. The Plaintiff in Error, joined with Scott, filed a general issue Plea,
and John D. Easter filed his two separate special Pleas. See Record, pages 8, 9,
10 & 11, in which he set up that the execution of said Note was obtained from
him by fraud and circumvention. To the first special Plea the Defendant in Error
joined issue, and filed a general Demurrer to the second special Plea. The Plain-
tiff in Error joined issue on said Demurrer, after agreement of Counsel; the Court
sustained said Demurrer, and gave judgment against said second special Plea, by
which said Plea the Plaintiff in Error elected to stand.

The Bill of Exceptions is printed at length, and is as follows:

Ira MiNarp L

VS. Assumpsit. Kane County Circuit Court,
Cuas. G. Scorr, & May Term, A. D. 1860.
Joux D. Easter. | : .

This cause having come on to be heard upon the issues joined therein, the
Plaintiff in order to maintain his cause of action offered and read in evidence a
Note, a copy of which was appended to the Declaration in this case as follows :
€ $300 00 Sr. Cnarres, April 19th, 1858. . .

One year after date for value received we jointly and severally promise to
pay Richard Strader or order the sum of three hundred dollars with interest at
ten per cent.

(Signed) Cnas. G. Scorr,
J. D. Eastee.”
The Plaintiff here rests his case. :

The Defendant then in order to maintain the issue on the part of the Defend-
ant John D. Easter, introduced as-a witness Charles X. Parks, who being sworn
testified as follows :

Know the parties to this suit. I had a conversation with Richard Strader
sometime in February or March, 1858—it might have been later and in April,
I think perhaps in April, near the last of the month—about a Note which Easter
the Defendant had signed with the Defendaut Scott. He, Strader, asked-me
why I did not sign the Note. He said that he had agreed not to let Scott have the
money unless I signed the Note as security. He seemed to be anxious to know
my reasons for not signing the Note. I did not tell him my reasons then, but
told him the Note was good enough as it was. Strader spoke to me about not
signing the Note several times, once in the middle of the Summer of ’58, and af-
terwards, and told me about the same thing.

¥ 'O
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Cross Ex.—I had several conversations with Strader about the matter. The
first conversation I had with him was not when he was at work on Durant’s house,
but before that, in the street, between Scott’s and Durant’s houses. IIe then
wanted to know why I did not sign the Note, and talked about Scott & Easter’s
circumstances. I had money belonging or owing to Strader, and this conversa-
tion was soon after I paid him the money I was owing him. The first conversa-
tion I had with Strader about money matters was in Foss’ building. I told Stra-
der that Scott wanted to borrow $300. IIe asked me what I thought about Scott’s
affairs. I told him I thought him good. IIe then said that if I would pay in the
money I was owing him within a few days, he would let Scott have $300. 1
paid him (Strader) the money that I owed him, about $1500, about the time this
Note was given. I know this fact from dates in my pass book, as about that time
I drew some large checks; it was about the middle of April when I paid Strader
the money I was owing him. Soon after, or within a few days after this, I saw
a Note. Scott brought it to me with Easter’s & Scott’s name on it; don’t know
as this was the Note; don’t rcecollect the date nor amount of the Note. Scott
wanted me to sign it; I refused to sign it. The conversation with Strader on the
street first referred to was a few days after Scott showed me the Note. I think
it could not be to exceed two weeks atterwards. Ie, Strader, then asked me why
I did not sign the Note; asked me if I mistrusted Scott was not good. He said
he had told Easter that he would not loan the money to Scott unless I would sign
the Note. After Scott failed, he came to me again, and talked alout the Note;
wanted to know if I refused to sign the Note because I thought Scott was going
to fail. In Foss’ saloon we talked about Scott’s wanting to borrow the money,
and some other things. This is about what was said then. The next conversa-
tion was in the street, on the West side of Fox River. Strader asked me why I
did not sign the Note, and what I thought of Scott and Easter’s circumstances ;
that was about all that was said. The next conversation with Strader was when
he was at work on Durant’s house ; he then asked me about the same thing. :

Direet Resumed.—He, Strader, said that he would let Scott have the money
it T would pay it in. I paid it to him within a few days. In my conversations
afterwards with Strader he asked me several times why I did not sign the Note.
He said that he told Easter that he would not let Scott have the money unless I
signed the Note. This was atter the Note was showed to me by Scott. After
Scott was supposed to be in failing circnmstances, Strader said to me he was afraid
that Easter would try to cheat him out of the Note. Kaster was then in good
circumstances, or so considered, and is now perfectly good as far as I know.

Re-Cross.—I am not very positive about the precise times of our conversations,
but have given them as near as 1 can recollect the circumstances. I took no par-
ticular notice of them at the time, but have thought to fix the time since this suit
was brought.

Henry Hyde sworn.—Know parties. Am book-keeper in Ira Minard & Co.’s
Bank. (Note shown witness.) I have seen this Note before; this is the Note
in controversy. I saw it first in the Bank. Strader brought the Note there;
there was one other Note brought there of $42, I think at the same time these
Notes were left with us for collection. )

Cross-Ex.—Strader owed the Bank at the time he left the Notes about $150.

The Defendant’s Counsel then read the answer of Ira Minard to a Bill of Dis-
covery filed in this case by the Defendant John D. Easter to the Jury, showing
his, Minard’s relation to said Note.

(1 1 1
St an sy } Kane County Circuit Court of the May Term, A. D. 1860.
The auswer of Ira Minard, Defendant, to the Bill of Complaint of John D.

Easter. ;

This Defendant, now and all times hereafter saving and reserving to himself
all manner of benefit and advantage of exception to the many errors and insuffi-
ciencies in the Complainant’s said Bill of Complaint contained, for answer there-
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24 unto, or unto so much, and such parts thereof as this Defendant is advised js ma.

o
5 4

terial to him to make answer unto, he answers and says he admits that the Com.-
plainant and Charles G. Scott, on the nineteenth day of Apil, A. D. 1858, execn-
ted a certain Promissory Note to one Richard Strader, for the sum, and payable
at the time as charged in said Complainant’s Bill of Complaint.

This Defendant further answering admits that said Promissory Note had been
endorsed to him (said Minard.) He also admits that ho brought suit thereon in
his own name, which said suit is now pending in the Kane County Circuit Court,
This Defendant further answering, says that said Note was endorsed to him be-
fore the same by its terms became due, but the precise time this Defendant can-
not now recollect, but this Defendant believes it was endorsed sometime in the
month of March, 1859, and that he received it then for the first time ; and this
Defendant positively denies that at the time he received said Note he had any
knowledge of the previous history of said Note. He also denjes that he ever had
any knowledge that said Parks ever agreed to sign said Note with said Easter
and Scott at the time said Note was endorsed to him, and that he had no infor-
mation upon that subject. This Defendant further answering says, at the time
said Note was endorsed to this Defendant by said Strader, said Strader was indebt-
ed to this Defendant in the sum of about one hundred and fifty dollars, for whiel
said Note was endorsed to this Defendant as collateral security. The precise sum
which said Strader owed him this Detendant does not now recollect, which said
sum since that time has been fully paid and satisfied by said Strader to me.

. This Defendant further answering, says that this suit was not brought in his
name for the purpose of preventing said Complainant from making his defence
against the same at law, but said suit was brought in good faith for the purpose
of collecting the amount of the said Note and interest, as he is informed and be-
lieves the same to be true, that said N ote was given for money loaned, and that
the amount of said Note is Just, and ought to be paid.

W. D. Barry, Atty. for Deft. IRA MINARD.
State of Illinois, 1 &

Kane County, |55 T Irg Minard, being duly sworn, depose and say that all
the several matters and things which are stated in the foregoing answer, as from
the information of others, I believe to be true, and that all the several other mat-
ters and things therein set forth, are true in substance and in fact.

IrA Mixarp.
Sworn and Subscribed to before me, this 20th day of May, A. D. 1860.
A. H. Barry, Notary Publze.
Filed May 28, 1860, P. R. Wright, Clerk.
Amended Answer Tiled May 30, 1860. P. R. Wright, Clerk.
Defence Rests.

Reed Ferson sworn for Plff.-—Know the parties. In the Spring of 1858 I held
a Note against Scott & Easter, I let Scott have the money at Easter’s request,
and Easter signed the Note as security.  Scott paid the Note to me when due.
He, Scott, got the money of Strader to pay me. Strader was there with Scott
at the time, but Scott paid over the money to me, $300. The money given for
this Note was paid to me by Scott. Easter said to me since Scott failed, that he
supposed that he was in for the Note in this suit, and would have to pay it, but I
need not buy it expecting that he would pay it when due or that he would pay
two per cent a month. Strader wanted to sell me the N ote, but we could not
agree on the terms, I told Easter that Strader was not yet trightened enough to
sell the Note as I wanted to buy it.

Cross-Ex- by Deft.—Strader said when he came to sell me the Note, that he
was afraid he should lose it. This was in the Fall of 1858, about Dee., after
Scott had failed.  Strader said there Was not names enough on the Note. Said
something about Parks not signing it. Think he said something about Scott hay-
ing agreed to get Parks to sign it, or something to that effect; cannot recollect
exactly what he didsay. Easter had signed the Note, and I considered him good.
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Given,

Given.

Given,

30

Given,

I did not buy the Note, because I thought Strader was not frightened enough yet
to sell it as I wanted to buy it.

Re-Ex.—I understood that Scott got the money of me to buy some machines.
Easter was then in the same business, and I supposed operating together.

Johnson sworn for Deft. XKnow Easter & Scott Defendants. Easter has
sold machines for me for about 10 years. Easter recommended to me Scott, and
I gave Scott the right to sell machines in the State of Michigan. Easter and
Scott were not in co-partnership in the business of selling machines, nor in no way
interested in the profits of each other.

The above is all the evidence given to the Jury on thie trial of the above case,
by either party. The Plaintift’ then asked the Court to give the instructions
marked ¢ Given,” to the Jury.

1. “The principal question in this casefor the Jury to determine is a question of
fraud and circumvention, and although the Jury may believe from the evidence
that there was an agreement hetween Scott and Easter that the Note should not
be delivered to Strader unless Charles K. Parks signed said Note, yet the Plain-
tiff is entitled to recover, unless the Jury further believe from the evidence that
Strader was a party to that contract, and that Easter was defrauded and deceived
thereby.”

“TFiled May 30th, 1860, P. R. Wright, Clerk.”

9. “If the Jury believe from the evidence that Easter has not been injured, or
his liability extended by the misrepresentations of Strader in regard to obtaining
the signature of Parks to the Note in question, then such misrepresentations are
no defence to this action, and the law is for the Plaintiff.”

‘Filed May 30th, 1860, P. R. Wright, Clerk.”

3. “The Note in this case is evidence of indebtedness against each of the De.
fendants, and unless the Defendant Easter has proved to the satisfaction of the
Jury that Strader with intent to defraud him, Easter, took the Note from Scott,
contrary to his agreement, then the law is for the Plaintiff.”

“Tiled May 30th, 1860, P. R. Wright, Clerk.”

4, “TUnless the Jury believe from the evidence that there was an express agree-
ment between Strader and Easter that he Strader would not receive the Note in
question, unless the same was signed by Parks, and that it was through such
agreement that Easter was induced to sign the Note, then the law is for the
PIff.” ‘

. “TFiled May 30th, 1860, P. R. Wright, Clerk.”

5. «Of all kinds of evidence, that of casual observations, and hearsay declara-
tions, is the weakest and most unsatisfactory, as they are always liable to be mis-
taken, and mis-remembered, and their meaning is liable to be misrepresented,
and exaggerated. Ience the Jury should weigh with care the evidence of the
witness Parks, as to the statements of Strader.”

“Tiled May 30th, 1860, P. R. Wright, Clerk.”

which said Instructions were marked on the margin “given,” and read by the
Court to the Jury. To the giving of said Iustructions as asked for by the Plain-
tiff, by the Cowrt, the Defendant by his Counsel then and there duly excepted.
The Defendant then asked the Court to give the following Instructions, marked
“ Given.”

« That the admissions or declarations of Strader, made after the execution of
said Note, are evidence against him to prove the terms on which the Note was
executed, and if the Jury believe from the evidence, that Strader told Parks that
he had agreed not to accept the Note in question, without his, Parks’ signature,
such admissions is competent evidence of the fact, as against him, Strader.”

«TFiled May 30th, 1860, P. R. Wright, Clerk.”
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«Tfthe Jury believe from the evidence that Richard Strader, the payee of th®
Note in question, agreed with the Defendant Easter, that if he, Easter, would ex-
ecute said Note as the surety of Scott, and that he, Strader, would not accept said
Note so signed by Easter & Scott, unless the same should be signed by Charles
K. Parks, and if the Jury also believe that Easter was thereby induced to sign
said Note, and if they also believe that said Strader did accept said Note without
the signature of said Parks, such acceptance of said Note by Strader was a fraund
on said Easter, and the Jury should find the issues for the Defendant.”

“Tiled May 30th, 1860, P. R. Wright, Clerk.”

The Jury found the issues joined for the Plaintiff, and assessed his damages at
8363,33. The said Defendant then moved the Court for a new trial, on the
ground that the verdict is entirely against the law and evidence, that the Court
erred in giving the Instructions as asked for by the Plaintiff to the Jury.

The Court overruled the motion for a new trial, and entered judgment against
the Defendants on the verdict. To the action of the Court in overruling the mo-
tion for a new trial as asked for by the Defendant, the said Defendant then and
there by his Counsel duly excepted, and prays an Appeal for the following rea-
sons: That the verdict is against the law and the evidence; that the Court erred
in giving the Instructions of the Plaintift to the Jury; that the Court erred in
overruling the motion of the Defendant for a new trial, and asks that this his
Bill of Exceptions may be signed in open Court.

ISAAC G. WILSON. [Seal]
which said Bill of Exceptions is endorsed as follows:

“Tiled June 23d, 1860, P. R. Wright, Clerk.”

And afterwards, to-wit: on the 12th.day of July, A. D. 1860, there was filed :
in the office of said Clerk atoresai’l, an Appeal Bond, which is in the words and
figures following, to-wit:

“XKnow all men by these presents, that we, John D. Easter & Robert J. Haines,
of the County of Kane, and State of Illinois, are held and firmly bound unto Ira
Minard, in the penal sum of seven hundred & fifty dollars, for the payment of
which sum well and truly to be paid, we bind ourselves, our heirs, executors, and

_administrators, jointly, severally, and firmly by these presents. Sealed with our

seals, and dated this 11th day of July, A. D. 1860.

The condition of the above obligation is such, that whereas the said Ira Minard,
at the May Term, A. D. 1860, of the Xane County Circuit Court, recovered a
judgment against the said John D. Easter and oné Charles G. Scott, for the sum
of three hundred and sixty three & 33-100 dollars damages, and costs of suit,
from which said judgment the said John D. Easter has taken an Appeal to the
Supreme Court of the State of Illinois. Now if the said John D. Easter shall
prosecute his said Appeal with eftect, and shall pay said judgment, and all interest,
damages and costs, in case said judgment shall be affirmed, then this obligation
to be void, otherwise to remain in full force and eftect. »
J. D. EASTER, [Seal]
R. J. HAINES. [Sea.]

«Approved July 12, 1860,

P. R. Wright, Clerk.”
which said Bond is endorsed as follows:
“Filed July 12th, 1860,
P. R. Wright, Clerk.”
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1st. The Court erred in sﬁstaining the Demurrer to the second special Plea of
said John D. Easter.

2d. The Court erred in giving the Instructions of the Defendant in Error.

8d. The Court erred in overruling the Plaintiff in Error’s motion for a new
trial, and in giving judgment upon the verdict of the Jury.

4th, That the verdict is against the law and the evidence,

CIIARLES B. WELLS,
Attorney for Plaint(ff in Error.
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The following is the second special Plea demurred to, and judgment rendered
" against the Plea:

3. And for a further Plea in this behalf, by leave of the Court for this purpose
first had and obtained, the said Defendant, John D. Easter impleaded with the
said Charles G. Scott, as to the said first count in the said declaration mentioned,
says, that the said Plaintiff ought not to have or maintain his aforesaid action
thereof against this defendant, becanse he says that the execution of the said
supposed promissory note in that countmentioned was obtained from this defend-
ant by Richard Strader the payee thereof, and the said Charles G. Scott in collu-
sion with him, by fraud, circumvention and covin, that is to say, by the payee,
and the said Defendant Scott in collusion with him, fraudulently representing to
this Defendant that it he, this Defendant, would execute said Note as surety for
the said Defendant Scott, would procure the execution of said Note by Charles K,
Parks, and that the same should not be delivered to the said Strader, the payee
as aforesaid, until the same should be executed by said Parks. And the said
Defendant avers that before the execution of said Note by this Defendant, the
said Richard Strader to induce this Defendant to execute said Note as surety as
atoresaid, falsely, deceitfully and fraudulently assured this Defendant that if he,
this Detendant, would execute said Note as aforesaid, he, said Strader, would not
accept said Note unless the same should be executed by the said Charles K. Parks.

And that this Defendant further avers, that in consideration of the assurance of
the said Strader as aforesaid, and in consideration of the assurance of the said
Scott with the knowledge of the said Strader that said Note should not be deliv-
ered to, nor accepted by said Strader without the exeention thereof by said Parks,
he, the said Defendant executed said Note, to-wit: at Kane County aforesaid.
And the said Defendant further avers that after the execution of said Note by this
Defendant as aforesaid, and without the execution thereof by said Parks, and
without the knowledge and against the consent of this Defendant, the said De-
fendant Scott fraudulently delivered said Note to said Strader, and the said Stra-
der then and there frandulently accepted said Note so executed as atoresaid, to-
wit: at Kane County aforesaid. Wherefore he the said Defendant saith that the
said Note in the said declaration mentioned, was and is void in law, and this the
said Defendant is ready to verity, wherefore he prays judgment, &e.

D. L. EASTMAN,
Defts. Atty.
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