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Supreme Conrt of Jllinois,

At Ottawa, April Term, A. D. 1861.

HORACE A. STEPILENS, for .’
the use of JOSEPH IIALL,

8. Lorror to Putnam.

ARNOLD THORNTON and
NELSON DUGAN.

POINTS AND AUTIIORITIES FOR PLAINTIFF.

The plaintiff in error brought suit on a bill of exchange drawn by
the defendants as partners on James J. Todd & Co., and payable to the
order of the plaintiff. The only question as to the liability of the defend-
ants was made under the 4th and 5th pleas, (pp. 18 and 19 of Record,)
which pleas allege substantially that when plaintiff presented the bill to
the drawees, said drawees paid him $150 on it, and he agreed with them to
give them further time of payment, and to take the balance due on the Dill
in highwines, at St. Louis prices less the freight from Iennepin, (the
residence of the drawees,) to St. Lovis, they agrecing with him so to deliver
the said highwines, and that plaintiff never demanded said highwines. The
fifth plea stiil further alleged that plaintiff thenceforth until this suit
extended the time of payment to said drawees.

The defendants, in attempting to sustain said two pleas, called James
J.Todd, one of the acceptors of the Dbill, whose evidence was reeeived
against the objection of the plaintiff, and who testified that when the order
was presented to his firm, (Todd & Co.,) they paid $150 on it and plain-
tiff called again next day but got no money, and some ten days afterwards
called again for his pay, and then asked them to let him have highwines,
and agreed with them to take the amount of the account he had against
them and the balance on the bill in highwines, at St. Louis prices less the
freight, the highwines to be shipped whenever plaintiff should order the
same, and as Todd & Co., could spare the same or turn them out for
such paywent; that as plaintiff then directed, Todd & Co., soon afterwards
shipped fifteen barrels of highwines to plaintiff’s commission merchant in
St. Louis, which paid the account and some eleven dollars on the order;
that plaintiff, not long afterwards, came back and told witness not to ship
any more until plaintiff could see a rectifier, at Ilenry, to see whether he
could have more made out of the highwines there; that Stephens never
ordered any more highwines, and that if he had demanded them, Todd &
Co. could have shipped them, as they had some highwines most any time
for two months thereafter.

The jury after deliberating several hours, being brought into Court,
requested a re-examination of Todd, which being had, he stated the agree-

ment with plaintiff substantially as above, and added that Todd & Co., on
almost any day for several months thereafter, might have turned out five
or six barrels of high wines.

The evidence further shows that after the liability of defendants had
become fixed, and when each of them promised plaintift to pay him the
balanee due on the bill; they were extremely solicitous to have plaintitf
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sce if he could not procure the payment of it by the drawees, because said
drawees were owing defendants a large amount in addition to the bill and
were in failing circumstances, and that it was at the defendants’ instance
that plaintiff called upon said drawees, to see it he could not get such pay-
went at the time of the alleged agreement giving day of payment to said
drawees. Some time in September, and after said alleged agreement, defend-
ant Thornton admitted to the plaintitf’s agent that defendants ought to have

paid the order some time before. It appears, therefore, that if plaintift
made any such agrcement with Todd & Co., it was merely for the accom-

modation of defendants. The cvidence of Todd also makes it doubtful
whether the plaintiff, if he ever made such agreement, could have got the
high wines it he had demanded them. (See Record, p. 46.)

L

The case turned upon the proof under said 4th and 5th pleas. But
the proof did not sustain the pleas. The allegation was that the plaintiff
was to take in payment of the bill high wines at St. Louis prices, &e,
when he should demand the same. The evidence was that plaintiff was to
take such balance in high wines at St. Louis prices, &c., such high wines
to be shipped by Todd & Co. upon order of plaintiff whenever plaintiff
should order the same, and as said Todd & Co. could sparve the same or turn
them out’ for such payment; the latter condition or limitation being one
appearing in the evidence and not in the pleas. A different agreement is
proved from that which is alleged. '

At all events, it was immaterial, for if the pleas had been proved, they
would not have amounted to a defence for the following reasons :

1. They do not show a consideration for the agreement on part of
plaintiff. : :

2. They do not allege it to have been without defendants’ concur
rence. .~

3. No time was definitely fixed.

For all which reasons they were bad.

2 Greenl. on Ev. §202.
Gardner v. Watson et. al., 13 111. 347, 352.

A new and adequate consideration was nccessary to make the agree-
ment binding, and then it would not have discharged defendants unless it
suspended plaintiff’s right to sue. Same authoritses; also

Waters v. Simpson, 2 Gilm. 574.

Gakn v. Niemeewicz’s FErecutors, 11 TWend. 319—324

MeLemore v. Powell, 12 Wheat. 55+.

Creatl’s adm’r v. Sims, 5 Howard 192.

Mohawlk B’k v. Van Horne, ¥ Wend. 117.

Pubodic v. King, 12 John. 426.

Fulton v. Matthews, 15 John. 433.

Leynolds v. Ward, 5 Wend. 501.
Leavitt v. Suvage, 16 Me. T2.
2 Am. Lead. Cas., 4th Zd., 388, 428, 429.

If a declaration on the original contract would be good in a suit against
the principal, and could not be defeated by proving the intended alteration,
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the result will be the same when the proczeding is against the surety, and

the defence will be legally null.
2. Am. Lead. Cus., 388.

II.

1. The second replication to cach of said pleas was good, said replica-
tion to each plea being that the alleged agreement between plaintiff and
said drawees was without consideration.

Gardner v. Watson, 13 Z1/l. 352.

2 Greenl. on L. §202.

2. The third replication to the fourth plea, viz.: that said supposed
agreement was made with the assent of defendants, was also good.

2 Greenl. on Iy, §202.

2 Am. Lead. Cas., 4th Id. 413, 414.

3.-The fourth replication to the fifth plea, viz.: that after said
supposed agreement and with full notice of it, defendants promised plain-
tiff to pay the bill, was also good.

2 Greent. on Ly, §202.

2 Am. Lead. Cas., 4th Ed. p. 430.

(@) The objection that the replication did not allege a promise to pay
on request was not tenable, since under the allegations the promise would
be taken to be the promise declared on. The pleader would not have been
allowed to show a different promise from that declared on, and moreover
the law would imply it to be a promise to pay on demand or on request.

Particularly under the latter view the replication would be good on general
demurrer.

4. If either of said replications was faulty, the demurrer should have
been carried back to the plea to which it rélated, each plea being faulty. It
was not too_late for the Court to correct its error in holding the pleas to be
good.—The act of the Court shall harm no one. At least, it is supposed
that the error in originally holding the pleas to be good, can be reached
through the motion in arrest of judgment.’

II1.

Todd being one of the acceptors, was an incompetent witness for the
defendants, being liable over to them for the costs..
2. Greenl. on Iy, § 205; 1 4b. § 401.
1. Saund. on” Pl. and Ev. 316, 4th Am. ed'n.

IV. ¢
ERRORS IN THE CHARGE.

Plaintiff’s instructions which were refused, involve and set forth sub-
stantially the principles sustained by the authorities above cited.

2. Greenl. Ev.,§ 190, 202,

Byles on Bills, 203.

2. The first and third instructions given for defendants are obnoxious
to the objections above made to the fourth and fitth pleas, viz: that the
matters therein stated do not constitute a defence, and to the additional
objections that under them the plaintiff was precluded from a recovery,
even though the jury may have Lelieved that the proof sustained, for
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example, the fourth replication to the fourth plea and the fifth replication
to the fifth plea. If the instructions were good law, an offer of the
holder of a note or bill to take goods in payment would be held to operate
to satisfy the note or bill so that only an action for the goods could be
sustained.

3. The sccond instruction given for defendants was erroncous and cal-

culated to mislead the jury. The bill of exchange itself was sufficient
consideration for a promise by defendants.
Byles on Bills, 2, 92. .
V.
The case is with the plaintiff; on both the law and the facts.

T. DENT,
Plaintiff’s Attorney.
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Supreme Conrt of Fllineis,

At Ottawa, April Term, A. D. 1861.

IIORACE. A. STEPIENS, for
the use of JOSEPIL ITALL,

vs. Lrror to Putnam.

ARNOLD THORNTON and
NELSON DUGAN.

POINTS ‘AND AUTIORITIES FOR PLAINTIFF.

The plaintiff in crror brought suit on a bill of exchange drawn by
the defendants as partners on James J. Todd & Co., and payable to the
order of the plaintift. The only question as to the liability of the defend-
ants was made under the 4th and 5th pleas, (pp. 18 and 19 of Record,)
which pleas allege substantially that when plaintiff presented the bill to
the drawees, said drawees paid him $150 on it, and he agreed with them to
give them further time of payment, and to take the balance due on the bill
in highwines, at St. Louis prices less the freight from Hennepin, (the
residence of the drawees,) to St. Louis, they agrecing with him so.to dcliver
the said highwines, and that plaintiff never demanded said highwines. The
fifth plea stiil further alleged that plaintiff thenceforth until this suit
extcnded the time of payment to said drawees. '

The defendants, in attempting to sustain said two pleas, called James
J. Todd, one of the acceptors of the bill, whose evidence was rceeived
against the objection of the plaintiff, and who testified that when the order

_was presented to his firm, (Todd & Co.,) they paid $150 on it, and plain-

tiff called again next day but got no money, and some ten days afterwards
called again for his pay, and then asked them to let him have highwines,
and agreed with them to take the amount of the account he had against
them and the balance on the bill in highwines, at St. Louis prices less the
freight, the highwines to be shipped whenever plaintiff should order the
same, and as Todd & Co., could spare the same or turn thcm out jfor
such paywent ; that as plaintiff then directed, Todd & Co., soon afterwards
shipped fifteen barrels of highwines to plaintif’s commission merchant in
St. Louis, which paid the account and some ceven dollars on the order;
that plaintiff, not long afterwards, came back aud told witness not to ship
any more until plaintiff could sce a rectifier, at llenry, to see whether he
could have more made out of the highwines there; that Stephens never
ordered any more highwines, and that if he had demanded them, Todd &
Co. could have shipped them, as thev had some I.ighwines most any time
for two months thereafter.

The jury after deliberating several hours, being brought into Counrt,
requested a re-examination of Todd, which being had, he stated the agree-
ment with plaintift substantially as above, and added that Todd & Co., on
almost any day for several months thereafter, might have turned cut five
or six barrels of high wines.

The evidence further shows that after the liability of defendants had
become fixed, and when each of them promised plaintiff' to pay him the
balance due on the bill, they were extremely solicitous to have plaintitt
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see if he could not procure the payment of it by the drawees, because said
drawees were owing defendants a large amount in addition to the bill and
were in failing circumstances, and that it was at the defendants’ instance
. that plaintiff called upon said drawees, to see if he could not get such pay-
ment at the time of the alleged agrecment giving day of payment to said
drawees. Some time in September, and after said alleged agreement, defend-
ant Thornton admitted to the plaintift’s agent that defendants ought to have

paid the order some time before. It appears, thercfore, that if plaintift
made any such agreement with Todd & Co., it was merely for the accom-
modation of defendants. The evidence of Todd also makes it doubtful
whether the plaintiff, it he ever made such agreement, could have got the
high wines if he had demanded them. (See Record, p. 46.)

I

The case turned upon the proof under said 4th and 5th pleas. But
the proof did not sustain the pleas. The allegation was that the plaintift
was to take in payment of the bill high wines at St. Loujs prices, &c,
when he should demand the same. The evidence was that plaintiff was to
take such balance in high wines at St. Louis prices, &e., such high wines
to be shipped by Todd & Co. upon order of plaintift whenever plaintiff
should order the same, and assaid Todd & Cb. could sparve the same or turn
them out for such payment; the latter condition or limitation being one
appearing in the evidence and not in the pleas. A different agreement is
proved from that which is alleged.

At all events, it was immaterial, for if the pleas had been proved, they
would not have amounted to a defence for the following- reasons : .

1. They do not show a consideration for the agreement on part of
plaintiff,

2. They do mnot allege it to have bLeen without defendants’ concur
rence.

3. No time was definitely fixed.

For all which reasons they were bad.

2 Greenl. on . §202.
Gardner v. Watson et. al., 13 IiL. 347, 8352,

A new and adequate consideration was necessary to make the agree-
ment binding, and then it would not have discharged defendants unless it
suspended plaintift’s right to sue. Same authoritses; also

Waters v. Simpson, 2 Gilm. 574.

Gahn v. Niemeewics's Lieeutors, 11 Wend. 319—324

MeLemore v. Powell, 12 Wheat, 554.

Oreatl’s adm’r v. Sims, 5 Howard 192.

Mokawlk Bk v. Van Horne, 7 Wend. 117.

Pubodie v. King, 12 John. 426.

Fulton v. Matthews, 15 John. 433.

Leeynolds v. Ward, 5 Wend. 501.

Leavitt v. Savage, 16 M. 2.

2 Am. Lead. Cas., 4th Fd., 388, 428, 429,

If a declaration on the original contract would be good in a suit against
the principal, and could not be defeated by proving the intended alteration,
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the result wi'i be the same when the procaeding is against the surety, and
the defence will be legally null.
2. Am. Lead. Cas., 388.

IL

1. The second replication to each of said pleas was good, said replica-
tion to cach plea being that the alleged agreement between plaintiff and
said drawees was without consideration.

Gardrer ». Watson, 13 Ill. 352.

2 Greewd. on Iw. §202.

2. The third replication to the fourth plea, viz.: that said supposed

. agreement was made with the assent of defendants, was also good.

2 Greenl. on L. §202.
2 Am. Lead. Cas., 4th Ed. 413, 414.

3. The fourth replication to the fifth plea, viz.: that after said
supposed agreement and with full notice of it, defendants promised plain-
tiff' to pay the bill, was also good.

2 Greent. on Ly, §202.

2 Am. Lead. Cas., 4th Zd. p. 430.

(@) The objection that the replication did not allege a promise to pay
on request was not tenable, since under the allegations the promise would
be taken to be the promise declared on. The pleader would not have been
allowed to show a different promise from that declared on, and moreover
the law would imply it to be a promise to pay on demand or on request.

Particularly-under the latter view the replication would be good on general
demurrer.

4. It cither of said replications was faulty, the demurrér should have
been carried back to the plea to which it related, each plea being fanlty. It
was not too_late for the Court to correct its error in holding the pleas to be
good.—The act of the Court shall harm no one. At least, it is supposed

that the error in originally holding the pieas to be good, can be reached
through the motion in arrest of judgment.

IIT.

Todd being one of the acceptors, was an incompetent witness for the
defendants, being liable over to them for the costs. -
2. Greenl. on Bv.,§ 205; 1 4. §401.
1. Saund. on Pl. and Ev. 816, 4th Am. ed’n.

IV.
ERRORS IN THE CHARGE.

Plaintiff’s instructions which were refused, involve and set forth sub-

“stantially the principles sustained by the authorities above cited.

2. Greenl. Ev.,§ 190, 202, )

Byles on Biils, 203.

2. The first and third instructions given for defendants are obnoxious
to the objections above made to the fourth and fifth pleas, viz: that the
matters therein stated do not constitute a defence, and to the additional
objections that under them the plaintiff was precluded from a recovery,
even though the jury may have believed that the proof sustained, for
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example, the fourth replication to.the fourth plea aund the fifth replication
to the fifth plea. It the instructions were good law, an offer of the
holder of a note or bill to take goods in payment would be held to operate
to satisfy the note or bill so that only an action for the goods could be-
sustained.

3. The second instruction given for defendants was erroncons and cal-
culated to mislead the jury. The bill of exchange itself was sufficient
consideration for a promise by defendants.

Byles on Dills, 2, 92. ~

, V.
. " The case is with the plaintiff, on both the law and the facts.

T. DENT,
Plaintiff’s Attorney.
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Supreme Conrt of Jllingis,

At Ottawa, April Term, A. D, 1861.

IHORACE A. STEPILENS, for
the use of JOSEPII ITALL,

8. - Iorror to Putnam.

ARNOLD TIHORNTON and
NELSON DUGAN.

POINTS ‘ANI_) AUTIIORITIES FOR PLAINTIFF.

The plaintiff in error brought suit on a Dbill of exchange drawn by
the defendants as partners on James J. Todd & Co., and payable to the
order of the plaintift. The only question as to the liability of the defend-
ants was made under the 4th and 5th pleas, (pp. 18 and 19 of Record,)
which pleas allege substantially that when plaintiff presented the Dill to
the drawees, said drawees paid him $150 on it, and he agreed with them to
give them further time of payment, and to take the balance due on the Dbill
in highwines, at St. Louis prices less the freight from Hennepin, (the
. residence of the drawees,) to St. Louis, they agreeing with him so to dcliver
the said highwines, and that plaintiff never demanded said highwines. The
fifth plea stiil further alleged that plaintift thenceforth until this suit
extended the time of payment to said drawees.

The defendants, in attempting to sustain said two pleas, called James
J. Todd, one of the acceptors of the bill, whose evidence was received
against the objection of the plaintiff, and who testified that when the order’
was presented to his firm, (Todd & Co.,) they paid $150 on it, and plain-
tiff called again next day but got no money, and some ten days afterwards
called again for his pay, and then asked them to let him have highwines,
and agreed with them to take the amount of the account he had against
them and the balance on the bill in highwines, at St. Louis prices less the
freight, the highwines to be shipped whenever plaintiff should order the
same, and as Todd & Co., could spare the same or turn them out for
such paywent; that as plaintiff then directed, Todd & Co., soon afterwards
shipped fifteen barrels of highwines to plaintiff’s commission merchant in
St. Louis, which paid the account and some eleven dollars on the order;
that plaintiff, not long afterwards, came back and told witness not to ship
any more until plaintiff could sce a rectifier, at Ilenry, to sec whether he
could have more made out of the highwines there; that Stephens never
ordered any more highwines, and that if he had demanded them, Todd &
Co. could have shipped them, as they had some highwines most any time
for two months thereafter.

The jury after deliberating several hours, being brought into Court,
requested a re-examination of Todd, which being had, he stated the agree-
ment with plaintift substantially as above, and added that Todd & Co., on
almost any day for several months thereafter, might have turned out five
or six barrels of high wines.

The evidence further shows that after the liability of defendants had
become fixed, and when each of them promised plaintiff’ to pay him the
balance due on the bill, they were extremely solicitous to have plaintitt
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see if he could not procure the payment of it by the drawees, because said
drawees were owing defendants a large amount in addition to the bill and
were in failing circumstances, and that it was at the defendants’ instance
that plaintiff called upon said drawees, to see if he could not get such pay-
ment at the time of the alleged agreement giving day of payment to said
drawees. Some time in September, and after said alleged agreement, defend-
ant Thornton admitted to the plaintiff’s agent that defendants ought to have
paid the order some time betore. It appears, therefore, that if plaintiff
made any such agreement with Todd & Co., it was merely for the accom-
modation of defendants. The cvidence of Todd also makes it doubtful
whether the plaintiff, if he ever made such agreement, could have got the
high wines if he had demanded them. (Sce Record, p. 46.)

s

The case turned upon the proof under said 4th and 5th pleas. DBut
the proof did not sustain the pleas. The allegation was that the plaintift
was to take in payment of the bill high wines at St. Louis prices, &c,
when he should demand the same. The evidence was that plaintiff was to
take such balance in high wines at St. Louis prices, &c., such high wines
to Le shipped by Todd & Co. upon order of plaintiff whenever plaintiff
should order the same, and as said Todd & Co. could spare the same or turn
them out for such payment; the latter condition or limitation being one
appearing in the evidence and not in the pleas. A different agreement is
proved from that which is alleged. '

At all events, it was immaterial, for if the pleas had been proved, they
would not have amounted to a defence for the following reasons :

1. They do not show a consideration for the agreement on part of
plaintiff. ~
9. They do not allege it to have been without defendants’ concur
rence.

8. No time was definitely fixed.

Tor all which reasons they were bad.

2 Greenl. on L. §202.
Gardner v. Watson et. al., 13 Ill. 347, 352.

A new and adequate consideration was necessary to make the agree-
ment binding, and then it would not have discharged defendants unless it
suspended plaintiff’s right to sue. Same authoritses; also

Waters v. Simpson, 2 Gilm. 57+

Gahn v. Niemcewic?'s Frecutors, 11 Wend. 319—324

MeLemore v. Powell, 12 Wheat. 55+.

Creatl’s adm’r ». Sims, 5 Howard 192.

Mohawk Bk v. Van Horne, T Wend. 117.

Pubodie v. King, 12 John. 426.

Fulton v. Matthews, 15 John. 433.

Reynolds v. Ward, 5 Wend. 501.

ZLeavitt v. Savage, 16 Me. T2.

9 Am. Tead. Cas., 4th Ed., 358, 428, 429.

If a declaration on the original contract would be good in a suit against
the principal, and could not be defeated by proving the intended alteration,

R i___,..v___'______,—,___;_,__,_ S
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the result will be the same when the proczeding is against the surety, and

the defence will be legally null.
2. Am. Lead. Cas., 388.

IL

. The second replication to each of said pleas was good, said replica-
tion to cach plea being that the alleged agreement betwecn plaintiff and
said drawees was \\'lthout consideration.

Gardner v. Watson, 13 Zil. 352.
2 Greenl. on L. §202.

9. The third replication to the fourth plea, viz.: that said supposed
agreement was made with the assent of defendants, was also good. ‘

2 Greenl. on Ltv. §202.

2 Am. Lead. Cas., 4th Id. 413, 414.

3. The fourth replication to the fifth plea, viz.: that after said
supposed agreement and with full notice of it, defendants promised plain-
tiff' to pay the Dbill, was also good.

2 Greent. on Iw. §202.
9 Am. Lead. Cas., 4th Id. p. 430.

(@) The objection that the replication did not allege a promise to pay
on request was not tenab]c, since under the allevatwns the promise would
be taken to be the promise declared on. The p]eadel would not have been
allowed to show a different promise from that declared on, and moreover
the law would imply it to be a promise to pay on demand or on request.

- Particularly under the latter view the replication would be good on general

demurrer.

4, If cither of said rcplications was faulty, the demurrer should have
been carried back to the plea to which it related, each plea being faulty. It
was not too_late for the Court to correct its error in holding the pleas to be
good.—The act of the Court shall harm no one. At least, it is supposed
that the error in originally holding the pleas to be good, can be reached
through the motion in arrest of judgment.

IIT.
Todd being one of the acceptors, was an incompetent witness for the
defendants, being liable over to them for the costs.
2. Greenl. on Iv.,§ 205 ; 1 ¢b. §401.
1. Saund. on Pl. and Ev. 316, 4th Am. ed'n.

IV.
ERRORS IN THE CHARGE.

Plaintiff’s instructions which were refused, involve and sect forth sub-
stantially the principles sustained by the authorities above cited.

2. Greenl. Lv.,§ 190, 202.

Byles on Bills, 203.

2. The first and third instructions given for defendants are obnoxious
to the objections above made to the fourth and fifth pleas, viz: that the
matters therein stated do not constitute a defence, and to the additional
objections that under them the plaintiff was precluded from a recovery,
even though the jury may have believed that the proof sustained, for
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example, the fourth replication to the fourth plea aud the fifth replication
to the fifth plea. If the instructions were good law, an offer of the
holder of a note or bill to take goods in payment would be held to operate
to satisfy the note or bill so that only an action for the goods could be

sustained. : ]
3. The second instruction given for defendants was erroncous and cal-

culated to mislead the jury. The Lill of exchange itself was sufficient
consideration for a promise by defendants.

Byles on Bills, 2, 92.
V.

The case is with the plaintiff, on both the law and the facts.

T. DENT,
Plaintiff’s Attorney.
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Supreme Conrt of Jllinois,

At Ottawa, April Term, A. D. 1861.

IIORACE A. STEPIIENS, for
the use of JOSEPII ITALL,

8. Iirror to Putnam.

ARNOLD TIHORNTON and
NELSON DUGAN.

POINTS AND AUTHORITIES FOR PLAINTIFF.

The plaintiff in error brought suit on a Dbill of exchange drawn by
the defendants as partners on James J. Todd & Co., and payable to the
orderof the plaintiff. The only question as to the liability of the defend-
ants was made under the 4th and 5th pleas, (pp. 18 and 19 of Record,)
which pleas allege substantially that when plaintiff presented the bill to
the drawees, said drawees paid him $150 on it, and he agreed with them to
give them further time of payment, and to take the balance due on the bill
in highwines, at St. Louis prices less the freight from Hennepin, (the
residence of the drawees,) to St. Lovis, they agrecing with him so to deliver
the said highwines, and that plaintiff never demanded said highwines. The
fifth plea stiil further alleged that plaintiff thenceforth until this suit
extended the time of payment to said drawees.

The defendants, in attempting to sustain said two pleas, called James
J. Todd, one of the acceptors of the Dbill, whose evidence was received
against the objection of the plaintiff, and who testified that when the order
was presented to his firm, (Todd & Co.,) they paid $150 on it, and plain-
tiff’ called again next day but got no money, and some ten days afterwards
called again for his pay, and then asked them to let him have highwines,
and agreed with them to take the amount of the account he had against
them and the balance on the Dbill in highwines, at St. Louis prices less the
freight, the highwines to be shipped whenever plaintiff should order the
same, and as Todd & Co., could spare the same or turn them out Jor
such paywent ; that as plaintiff then directed, Todd & Co., soon afterwards
shipped fifteen barrels of highwines to plaintiff’s commission merchant in
St. Louis, which paid the account and some cleven dollars on the order;
that plaintiff, not long afterwards, came back and told witness not to ship
any more until plaintift could see a rectifier, at Ilenry, to see whether he
could have more made out of the-highwines there; that Stephens never
ordered any more highwines, and that if he had demanded them, Todd &
Co. could have shipped them, as they had some highwines most any time
for two months thereafter.

The jury after deliberating several hours, being brought into Court,
requested a re-examination of Todd, which being had, he stated the agree-
ment with plaintiff’ substantially as above, and added that Todd & Co., on
almost any day for several months thereafter, might have turned out five
or six barrels of high wines. ’

The evidence further shows that after the liability of defendants had .
become fixed, and when each of them promised plaintift' to pay him the
balance due on the bill, they were extremely solicitous to have plaintift”
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see if he could not procure thie payment of it by the drawees, because said
drawees were owing defendants a large amount in addition to the bill and
were in failing circumstances, and that it was at the defendants’ instance
that plaintiff called upon said drawees, to see if he could not get such pay-
ment at the time of the alleged agreement giving day of payment to said
drawees. Some time in September, and after said alleged agreement, defend-
ant Thornton admitted to the plaintiff’s agent that defendants ought to have
paid the order some time before. It appears, thercfore, that if plaintiff
made any such agreement with Todd & Co., it was merely for the accom-
modation of defendants. The evidence of Todd also makes it doubtful
whether the plaintiff, if he ever made such agreement, could have got the
high wines if le had demanded them. (See Record, p. 46.)

I

The case turned upon the proof under said 4th and 5th pleas. DBut
the proof did not sustain the pleas. The allegation was that the plaintift
was to take in payment of the Dbill high wines at St. Louis prices, &e,
when he should demand the same. The evidence was that plaintiff' was to
take such Dbalance in high wines at St. Louis prices, &e., such high wines
to Le shipped by Todd & Co. upon order of plaintiff whenever plaintift
should order the same, and as said Todd & Co. could spave the samme or turn
them out for such payment; the latter condition or limitation being one
appearing in the evidence and not in the pleas. A different agreement is
proved from that which is alleged. : :

At all events, it was immaterial, for if the pleas had been proved, they
would not have amounted to a defence for the following reasons :

1. They do not show a consideration for the agreement on part of
plaintiff, :

2. They do not allege it to have been without defendants’ concur
rence. =
3. No time was definitely fixed.

Tor all which reasons they were bad.

2 Greenl. on Fv. §202. ’
Gardner v. Watson et. al., 13 1ll. 347, 352.

A new and adequate consideration was necessary to make the agree-
ment binding, and then it would not have discharged defendants unless it
suspended plaintifi’s right to sue. Same aunthoritses; also

Waters v. Simpson, 2 Gilm. 574

Galn v. Niemcewicz's Evecutors, 11 Tend. 319—324

AeLemore v. Powell, 12 TWheat. 55+.

Creatl’s adm’r v. Sims, 5 Howard 192,

Blohawk Bk v. Van Horne, T Wend. 117.

Pubodie v. King, 12 John. 426.

Lulton v. Matthews, 15 John. +33.

Leynolds v. Ward, 5 Wead. 501.
LZeavitt v. Savage, 16 Me. T2.
2 Am. Lead. Cas., 4th Ed., 388, 428, 429.

If a declaration on the original contract would be good in a suit against
the principal, and could not be defeated by proving the intended alteration,
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the result will be the same when the proczeding is against the surety, and
. the defence will be legally null.
2. Am. Lead. Oas 388.

II.

1. The second replication to cach of said pleas was good, said replica-

tion to each plea being that the alleged agrecment 'bet\\ ecn plaintiff and
said drawees was \vxthout consu’leratlon

Gardner v. Watson, 18 1ll. 352.
2 Greend. on L. §202.

2. The third replication to the fourth plea, viz.: that said supposed
agreement was made with the assent of defendants, was also good.

2 Greenl. on Iy, §202.

2 Am. Lead Cas., 4th Ed. 413, 414.

3. The fourth replication to the fifth plea, viz.: that after said
supposed agreement and with full notice of it, defendants promised plain-
tiff to pay the bill, was also good.

2 Greent. on Iy, §202.
2 Am. Lead. Cas., 4th Ed. p. 430.

(@) The objection that the replication did not allege a promise to pay
on request was not tenable, since under the allegations the promise would
be taken to be the promise declared on. The pleader would not have been
allowed to show a different promise from that declared on, and moreover

the law would imply it to be a promise to pay on demand or on request.

Particularly under the latter view the replication would be good on general
demurrer.

4. If cither of said replications was faulty, the demurrer should have
been carried back to the plea to which it related, each plea being faulty. It
“was not too_late for the Court to correct its error in holding the ple'ls to be
good. —The act of the Cowt shall harm no one. At least it is supposed

that the error in originally holding the pleas to be good, can be reached
through the motion in arrest of judgment.

IIT.
Todd being one of the acceptors, was an incompetent witness for the
defendants, being liable over to them for the costs.
2. Greenl. on Iv.,§ 205; 1 ¢b. §401.
1. Saund. on Pl. and Ev. 816, 4th Am. ed’n.

IV.
ERRORS IN TIIE CHARGE.

Plaintiff’s instructions which were refused, involve and set forth sub-
stantially the principles sustained by the authorities above cited.

2. Greenl. Ev., § 190, 202.

Byles on Bills, 203.

2. The first and third instruetions given for defendants are obnoxious
to the objections above made to the fourth and fifth pleas, viz: that the
matters therein stated do not constitute a defence, and to the additional
objections that under them the plaintiff was precluded from a recovery,
even though the jury may have believed that the proof sustained, for
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example, the fourth replication to the fourth plea and the fifth replication
to the fifth plea. If the instructions were good law, an offer of the
holder of a note or bill to take goods in payment would be held to operate
to satisfy the note or bill so that only an action for the goods could De
sustained.

3. The sccond instruction given for defendants was erroncons and cal-
culated to mislead the jury. The bill of exchange itself was sufficient
consideration for a promise by defendants.

Byles on DBills, 2, 92.

V.
The case is with the plaintiff, on both the law and the facts.

T. DENT,
Plaintiff’s Attorney.

~
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Supreme Conrt of Yllinois,

At Ottawa, April Term, A. D. 186l.

IIORACE A. STEPHENS, for )
the use of JOSEPIL HALL,

vs.

Lrror to Putnam.

ARNOLD THORNTON and
NELSON DUGAN.

POINTS AND AUTIHORITIES FOR PLAINTIFF.

The plaintift in error brought suit on a bill of exchange drawn by
the defendants as partners on James J. Todd & Co., and payable to the
order of the plaintift. The only question as to the liability of the defend-
ants was made under the 4th and 5th pleas, (pp. 18 and 19 of Record,)
which pleas allege substantially that when plaintiff presented the Lill to
the drawees, said drawees paid him $150 on ity and he agreed with them to
give them further time of payment, and to take the balance due on the bill
in highwines, at St. Louis prices less the freight from Hennepin, (the
residence of the drawees,) to St. Louis, they agreeing with him so to deliver -
the said highwines, and that plaintiff never demanded said highwines. The
fifth plea stiil farther alleged that plaintiff thenceforth until this suit
extended the time of payment to said drawees,

The defendants, in attempting to sustain said two pleas, called James
dJ.Todd, one of the acceptors of the bill, whose evidence was reccived
against the objection of the plaintift, and who testified that when the order
was presented to his firm, (Todd & Co.,) they paid $150 on it, and plain-
tiff' called again next day but got no money, and some ten days afterwards
called again for his pay, and then asked them to let him have highwines,
and agreed with them to take the amount of the account he had against
them and the balance on the Dbill in highwines, at St. Louis prices less the
freight, the highwines to be shipped whenever plaintiff should order the
same, and as Todd & Co., could spare the same or turn them out for
such paywent ; that as plaintifi’ then directed, Todd & Co., soon afterwards
shipped fifteen barrels of highwines to plaintiff’s commission merchant in
St. Louis, which paid the account and some cleven dollars on the order;
that plaintiff, not long afterwards, came back and told witness not to ship
any more until plaintiff could see a rectifier, at Ilenry, to see whether Lie
could have more made out of the highwines there; that Stephens never

ordered any more highwines, and that if he had demanded them, Todd &
Co. could have shipped them, as th
for two months thereafter.

The jury after deliberating several hours, being brought into Count,
requested a re-examination of Todd, which being had, he stated the agree-
ment with plaintiff substantially as above, and added that Todd & Co., on

almost any day for several months thereatter, might have turned cut five
or six barrels of high wines.

The evidence further shows that after the liability of defendants h
become fixed, and when each of them promised pl
balanee due on the bill, they were extremely solici

ey had some highwines most any time

ad
aintift' to pay him the
tous to have plaintift’
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see if he could not procure tlie payment of it by the drawees, because said
drawces were owing defendants a large amount in addition to the bill and
were in failing circumstances, and that it was at the defendants’ instance
that plaintiff called upon said drawees, to see it he could not get such pay-
ment at the time of the alleged agrecment giving day of payment to said
drawces. Some time in Septembex and after sald alleged agreement, defend-
ant Thornton admitted to the plaintift’s agent that defendants ought to have

paid the order some time before. It appears, therefore, that if plaintiff
made any such agreement with Todd & Co., it was merely for the accom-
.modation of defendants. The cvidence of Todd also makes it doubtful
whether the plaintiff, if he ever made such agreement, could have got the
high wines if he had demanded them. (Sce Record, p. 46.)

I

The case turned upon the proof under said 4th and 5th pleas. DBut
the proof did not sustain the pleas. The allegation was that the plaintift
was to take in payment of the bill high wines at St. Louis prices, &ec,
when he should demand the same. The evidence was that plaintiff’ was to
take such balance in high wines at St. Louis prices, &e., such high wines
to Le shipped by Todd & Co. upon order of plaintiff whenever plaintiff

- should order the same, and as said Todd & Co. could spare the same or turn
them out for such payment; the latter condition or limitation being one
appearing in the evidence and not in the pleas. A different agreement is
proved from that which is alleged.

At all events, it was immaterial, for if tlfe pleas had been proved, they
would not have amounted to a defence for the following reasons :

1. They do mnot show a consideration for the agreement on part of
plaintiff.

2. They do not allege it to have been without defendants’ coneur
rence. :

3. No time was definitely fixed.

For all which reasons they were bad.

2 Qreenl. on Lv. §202.
Gardner v. Watson et. al., 13 I/1. 347, 352.

A new and adequate consideration’ was necessary to make the agree-
ment binding, and then it would not have discharged defendants nn]es: it
suspended plaintiff’s right to sue. Same .mthontses ; also

Waters v. szpson, 2 Gilm. 574

Galn v. Niemcewic?'s Evecutors, 11 Wend. 319—3824

BMeLemore v. Powell, 12 Wheat. 554.

.Creatl’s adm’r v. Sims, 5 IHoward-192.

Mohawk B’k v. Van Horne, T Wend. 11%.

LPubodie v. King, 12 John. 426.

Fulton v. Matthews, 15 John. 433.

Lleynolds v. Ward, 5 Wend. 501.

LZeavitt v. Savage, 16 le. T2.

2 Am. Lead. Cas., 4th Ed., 388, 428, 420.

If a declaration on the original contract would be good in a suit against
the principal, and could not be defeated by proving the intended alteration,
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the result will be the same when the proczeding iz against the surety, and
the defence will be legally null.
2. Am. Lead. Cas., 388.

IL

1. The second replication to cach of said pleas was goad, said replica-
tion to cach plea being that the alleged agreement between plaintiff and
said drawees was without consideration.

Gardner ». Watson, 13 1ll. 352.

2 Greenl. on Iy, §202.

9. The third replication to the fourth plea, viz.: that said supposed
ameement was made with the assent of defendqnts, was also good.
2 Greenl. on Ev. §202.
2 Am. Lead. Cas., 4th Ed. 413, 414.

3. The fourth replication to the fifth -plea, viz.: that after said
supposed agreement and with full notice of it, defendants promised plain-
tiff’ to pay the bill, was also good.

2 Greent. on L. §202.

2 Am. Lead. Cas., 4th Id. p. 430.

(@) The objection that the replication did not allege a promise to pay
on request was not tenable, since under the allegations the promise would
be taken to be the promise declared on. The pleader would not have been
allowed to show a different promise from that declared on, and morcover
the law would imply it to be a promise to pay on demand or on request.

Particularly under the latter viow the replication would be good on general
demurrer.

. 4. If cither of said replications was faulty, the demurrer should have
been carried back to the plea to which it related, each plea being faulty. It-
was not too_late for the Court to correct its error in holding the pleas to be
good.—The act of the Court shall harm no onc. At least, it is supposed
that the error in originally helding the pleas to be good, can be reached
through the motion in arrest of judgment.

IIT.
Todd being one of the acceptors, was an incompetent thueas for the
defendants, bemo liable over to them for the costs.
2. Greenl. on Ev.,§ 205 ; 1 7b. § 401.
1. Saund. on Pl and Ev. 316, 4th Am. ed'n.

IV. .
ERRORS IN TOE CHARGE. -

Plaintiff’s instructions which were refused, involve and set forth sub-
stantially the principles sustained by the authorities above cited.

2. Greenl. Lv.,§ 190, 202.

Byles on Bills, 208.. :

2. The first and third instructions given for defendants are obnoxious
to the objections above made to the fourth and fifth pleas, viz: that the
matters therein stated do not constitute a -defence, and to the additional
objections that under them the plaintiff was precluded from a recovery,
even though the jury may have believed that the proof sustained, for
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example, the fourth replication-to the fourth plea and the fifth replication
to the fifth plea. If the instructions were.good law, an offer of the
holder of a note or bill to take goods in payment would be held to operate
to satisfy the note or bill so that only an action for the goods could be
sustained. '

8. The second instruction given for defendants was erroncous and cal-
culated to mislead the jury.. The bill of exchange itself was sufficient

consideration for a promise by defendants.
Byles on Dills, 2, 92.
V.

The case is with the plaintift, on both the law and the facts.

T. DENT,
Plaintiff’s Attorney.
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Suyreme Conrt of 3511111015,

At Ottawa, Apr11 Term, 1861
HHORACE A. STEPHENS, for the
use of JOSEPI ITALL, 2
8. Error to Putnam.
ARNOLD THORNTON and
NELSON DUGAN. * .

ABSTRACT OF RECORD.
ACTION OF ASSUMPSIT BROUGHT RY PLAINTIFF IN ERROR.

The declaration contained common counts and three special counts on
a bill of exchange of date August 11, 1857, for $297 88, drawn by the
defendant, as partners, upon James J. Todd & Co., to the order of plain-
tiff Stephens, payable on demand.

The defendants first demurred generally to the declaration, and then
filed pleas as follows :

1st. The general issue.

2d. Set off.

3d. Accord and satisfaction.

Issue was formed on the foregoing pleas.

Defendants also pleaded,

4th, That when the bill was presented to the drawees they paid §150
thereon, and plaintiff agreed with them to give them further time of pay-
ment, and to take in payment of the balance, when he should demand the
same, highwines at St. Louis prices, less the freight from Hennepin to St.
Louis. The plea avers that the said drawees then agreed to pay said
Dbalance in highwines at said prices, and that plaintiff never demanded the
same.

5th. Same as in the 4th plea to the words *at said prices,” with the )
additional allegation that in pursuance of the agreement plamtlﬁ' extended
the time of puyment to the drawees for a long space of time, viz: from the
presentation of the bill ever since.

Before they assumed the above form, plaintiff demurred to said 4th and
5th pleas severally.

The demwrer was confessed, and leave given to amend said pleas, and
they being amended so as to be as above, the demurrer before interposed
was then overruled.

Leave was given to file several replications to said 4th and 5th pleas,
which replications as to the 4th plea were.as follows :

_1st. Denied the alleged agreement with Todd & Co.

2d. Alleged that said supposed agreement was without any good or
valuable consxdel ation to plaintiff.

3d. That the said agreement, if any such there was, was made with
the assent of defendants.

4th, That after the said agreement, and with full notice thereof; de-
fendants promised to pay plaintiff the amount of the bill on request.

Said two first replications to the 4th plea were repeated as to the 5th
plea.

The third replication to the 4th plea was repeated as to the 5th plea
with the addition that plaintiff demanded the highwines before the com-
mencement of the suit, and Todd & Co.; failed to deliver them.

The fourth replication to the 4th plea was repeated as to the 5th plea,
with the omission of the words “on request.”

The fifth replication to the 5th plea denied that the time of payment
was extended to Todd & Co.
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38.

39.

40.

39.

40. .

2

Similiter to first replication to 4th plea; also to first and 5th replica-
tions to 5th plea. '

Defendants’ demurrer to the 2d, 3d and 4th replications to each of the
4th and 5th pleas, was sustained, and plaintiff took leave to amend the 4th
replication to the 4th plea, and the 3d replication to the 5th plea, and they
were amended so-as to be as above, which being done, the rejoinders of
defendants were as follows: ’

That defendants did not for a good or valuable consideration promise

to pay the bill on request.

To the 3d replication to the 5th plea: 1. That plaintiffs did mnot
demand the highwines of Todd & Co., as alleged in the replication.

2. That no such agreement (with Todd & Co.) was made with the

assent of defendants.
3. 'Phat defendants did not receive due and legal notice of such non-

payment (by Todd & Co.)
The cause was tried at the March Term, A. D. 1859, of the Putnam

Circuit Court, before Hon. M. Ballou, Judge, and a jury.

EVIDENCE.

The plaintiff read in evidence the Bill of Exchange, which was ac-
cepted by Todd & Co. and credited with two payments, together amount-
ing to $161.

He then called James M. Norton as a witness, who testified : That in
the fall of 1857 he was in the employ of plaintiff, and went with him to
Hennepin on the 13th of August, 1857, when he presented the order to
Todd & Co., and they paid $150 on it, and said they might pay something
more the next day; that the order was again presented to them the next
day, and- nothing more paid; that the next day afterwards, at plaintiff’s
request, he went to Magnolia and notified defendant Dugan what had
been done with respect to the order; that defendant Dugan being so
notified, said it would be all right; that he would like to have plaintiff
(Stephens) get the amount from Tedd & Co. if he could, as Todd & Co.
were owing defendants over $1,000; but that if Todd & Co. did not pay
the order, defendants would when defendant, Thornton, returned from New
York; that then they had to use all their money for the purchase of goods.

That soon after the return of Thornton from New York, and about
three or four weeks after the giving of the order, witness, at request of
plaintiff, went to get the balance on the order from defendants, and defen-
dant Thornton said defendants had paid all their money on freights, but as
goon as they could collect in some money they would pay the order, and
that defendant Thornton spoke of going to see plaintiff to get him to

collect the order from Todd & Co. if he could, as Todd & Co. were owing
defendants a large amount. That he again saw Thornton in Scpt., 1857,
when Thornton asked him if Stephens had collected the order, and further
.said that defendants ought to have paid the order sometime before, but had
been hard run.

That the order was given by defendants to plaintift for a balance due
on storage ; that he retained it after seeing defendants at their request to
seo if he could get the money from Todd & Co., as defendants scemed
anxious to have done.

That he thought he went twice to see Todd & Co. to get the amount
of the order, (one of said times being a week or ten days after he first saw
Dugan as aforesaid,) but failed to get the money.

That Todd & Co. had been owing Stephens on an account, which had
been settled by giving highwines, and the balance on the highwines,
supposed to be about $11, was a credit on the order.
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43.
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The defendants then called James J. Todd, one of the drawees and
acceptors, and he was sworn as a witness. £

Plaintiff objected to his testimony being received, because of his being
such drawee and acceptor and not released by defendants from liability for
costs. The court overruled the objection, and plaintiff excepted to the
decision. :

Todd thereupon testified that his firm (Todd & Co.) paid $150 on the
order as credited, and Stephens called the next day, but got no money ;
that within some ten days after the giving of the order Stephens came
again for his pay, and then asked Todd & Co. to let him have highwines,
and it was then agreed between witness and Stephens that Stephens would
take the amount of his account against Todd & Co., and the balance of the
order in highwines at St. Louis prices less the freight, the highwines to he
shipped by Todd & Co. upon order of Stephens whenever Stephens would
order the same, and as Todd & Co. could spare the same or turn them out
for such payment.

That as then directed by Stephens, Todd & Co. soon afterwards shipped
fifteen barrels of highwines to Stephens’ commission merchant in St. Louis,
which paid the account and some $11 on the order; that not long after-
wards Stephens came back and spoke about seeing a rectifier at Henry to
see whether he could have more made out of the highwines there, and
told witness not to ship any more until he could see what he could do
there, and witness told him he would ship them where he desired, and that
Stephens did not order any more highwines, nor to witness’ knowledge
come back to demand any more; that if Stephens had demanded them
witness could have shipped the highwines, as Todd & Co. had some high-
wines most any time for two months thereafter.

- The foregoing was all the evidence.

The following instructions asked by the plaintiff were severally
refused : : )

1. If the jury believe from: the evidence that the defendants or either
of them after being notified of the non-payment in part by Todd & Co. of
the order, promised to pay the balance thereon, this would be enough to
sustain the action on the part of the plaintiff. .

3. That if there was no definite time fixed for paying the order in high-
wines, but only loose talk by which Stephens agreed to receive the high-
wines if they should be sent by Todd & Co., without binding Todd & Ce.
to send them, and this was agreed without any consideration to Stephens,
the agreement was not binding upon Stephens, and would be no discharge
to any party to the bill. *

4. That if the alleged agreement between Stephens and Todd & Co.,
was made by Stephens without consideration, or with the assent of de-
fendants to be inferred from their previous request or otherwise, the same
is no defence in this case. .

The plaintiff excepted to the refusal of the Court to give each of said
instructions. .

The Court gave the following instruction on the part of the plaintiff:

If the jury believe from the evidence that plaintiff took the order on
account of indebtedness due him from defendants, and to allow them credit
for it in case of collection, and acted in accordance with their views, or as
their agent, in reference to its collection, and they with full knowledge
of what had been done promised to pay the balance due on the same, the
promise would be binding on defendants, and authorize a recovery thereon
by plaintiff,
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45.

46.

47.

4
DEFENDANTS' INSTRUCTIONS GIVEN TO THE JURY.

1st. That if they believed the state of facts set out in said 4th plea,
they should find for the defendants, unless they believed that Stephens
demanded the highwines and that Todd & Co. refused to deliver them.

2d. That plaintiff could not recover on account of any express promise
of defendants to pay the order, unless they found such promise to have
been made for a good and valuable consideration. .

3d. That if Stephens agreed with Todd & Co. to take the balance o
the order in highwines, in such quantities and at such times as he should

demand them of Todd & Co., he could not recover npon any express Ppro-
mise of defendants to pay the order, unless the jury should further belicve

that Stephens demanded the highwines and Todd & Co. refused to deliver
them.

Plaintiff excepted to the giving of each of said instructions.

The jury having deliberated several hours were again brought into
court and reported that they were unable to agree, and at their suggestion
the witness, Todd, was re-called to be re-examined for their satisfaction, and
testified that Stephens agreed with him to take the amount of the account
and of the order in highwines at St. Louis prices less the freight, and that
the highwines were to be shipped as they should be ordered by Stephens
and as they could be spared by Todd & Co.; that fifteen barrels were
shipped, paying the account and some $11 on the order, and Stephens had
not ordered any more to his knowledge; but once afterwards came and
spoke about seeing the rectifier at Henry, and directed witness not to ship
any more until he could see what he could do at Henry; that Todd & Co.
almost any day for several months afterwards might have turned out five
or six barrels of highwines. He further stated that this debt was buta
small amount of the claims then pressing against Todd & Co,, and that
they had to keep or sell high wines to keep up their business of distilling.

The verdict was for the defendants. . T

The Court overruled successively the plaintifi’s motions for a new trial
and in arrest of judgment, and the plaintiff excepted.

ERRORS ASSIGNED:

1. That the court erred in receiving incompetent testimony for the
defendants. JETN :

9. And in giving each of defendants’ instructions.

3. And in refusing to give each instruction asked by plaintiff and
refused. .

4. And in sustaining the demurrers respectively to plaintift’s second
and third replications to fourth plea, and second and fourth replications to
fifth plea, and otherwise in settling the issues.

5. And in overruling the motion for a new trial.

6. And in overruling the motion in arrest of judgment.

7. And in. this, that the judgment is for the defendants whereas it
ought to have been for the plaintiff.
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ABSTRACT OF RECORD.
ACTION OF ASSUMPSIT BROUGHT AY PLAINTIFF IN ERROR.

The declaration contained common counts and three special counts o
a ill of exchange of date August 11, 1857, for $297 88, drawn by the
defendant, as partners, upon James J. Todd & Co., to the order of plain-
tiff Stephens, payable on demand.

The defendants first demurred generally to the declaration, and then
filed pleas as follows :

1st. The general issue.

2d. Set off.

3d. Accord and satisfaction.

Issue was formed on the foregoing pleas.

Defendants also pleaded,

4th, That when the bill was presented to the drawees they paid $150
thereon, and plaintiff agreed with them to give them further time of pay-
ment, and to take in payment of the balance, when he should demand the
same, highwines at St. Louis prices, less the freight from Hennepin to St.
Louis. The plea avers that the said drawees then agreed to pay said
balance in highwines a? said prices, and that plaintiff never demanded the
same.

5th. Same as in the 4th plea to the words “at said prices,” with the
additional allegation that in pursuance of the agreement plaintiff extended
the time of payment to the drawees for a long space of time, viz: from the
presentation of the bill ever since.

Before they assumed the above form, plaintiff demurred to said 4th and
5th pleas severally.

The demurrer was confessed, and leave given to amend said pleas, and

‘they being amended so as to be as above, the demurrer before interposed

was then overruled.

Leave was given to file several replications to said 4th and 5th pleas,
which replications as to the 4th plea were as follows :

1st. Denied the alleged agreement with Todd & Co.

2d. Alleged that said supposed agreement was without any good or
valuable consideration to plaintiff.

3d. That the said agreement, if any such there was, was made with
the assent of defendants.

4th. That after the said agreement, and with full notice thereof, de-
fendants promised to pay plaintiff the amount of the bill on request.

Said two first replications to the 4th plea were repeated as to the 5th
plea.

The third replication to the 4th plea was repeated as to the 5th plea

. with the addition that plaintiff demanded the highwines before the com-

mencement of the suit, and Todd & Co., failed to deliver them.

The fourth replication to the 4th plea was repeated as to the 5th plea,
with the omission of the words ¢ on request.”

The fifth replication to the 5th plea denied that the time of payment
was extended to Todd & Co.
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Similiter to first replication to 4th plea; also to first and 5th replica-
tions to 5th plea. o i h . x

Defendants’ demurrer to the 2d, 8d and 4th replications to each of the
4th and 5th pleas, was sustained, and plaintiff took leave to amend the 4th
replication to the 4th plea, and the 3d replication to the 5th plea, and they
were amended 8o as to be as above, which being done, the rejoinders of
defendants were as follows:

That defendants did not for a good or valuable consideration promise
to pay the bill on request.

To the 3d replication to the 5th plea: 1. That plaintiffs did mot
demand the highwines of Todd & Co., as alleged in the replication.

9. That no such agreement (with Todd & Co.) was made with the

assent of defendants.

3. 'Phat defendants did not receive due and legal notice of such non-
payment (by Todd & Co.)

The cause was tried at the March Term, A. D. 1859, of the Putnamn
Circuit Court, before Hon. M. Ballou, Judge, and a jury.

EVIDENCE.

The plaintiff read in evidence the Bill of Exchange, which was ac-
cepted by Todd & Co. and credited with two payments, together amount-
ing to $161.

e then called James M. Norton as a witness, who testified: That in
the fall of 1857 he was in the employ of plaintiff) and went with him to
Hennepin on the 13th of August, 1857, when he presented the order to
Todd & Co., and they paid $150 on it, and said they might pay something
more the mext day; that the order was again presented to them the next
day, and nothing more paid; that the next day afterwards, at plaintift’s
request, he went to Magnolia and notified defendant Dugan what had
been done with respect to the order; that defendant Dugan being so
notified, said it would be all right; that he would like to have plaintiff
(Stephens) get the amount from Todd & Co. if he could, as Todd & Co.
were owing defendants over $1,000; but that if Todd & Co. did not pay
the order, defendants would when defendant, Thornton, returned from New
York; that then they had to use all their money for the purchase of goods.

That soon after the return of Thornton from New York, and about

three or four weeks after the giving of the order, witness, at request of

39.

40.

39.

40.

plaintiff, went to get the balance on the order from defendants, and defen-
dant Thornton said defendants had paid all their money on freights, but as
soon as they could collect in some money they would pay the order, and
that defendant Thornton spoke of going to see plaintiff to get him to
collect the order from Todd & Co. if he could, as Todd & Co. were owing
defendants a large amount. That he again saw Thornton in Sept., 1857,
when Thornton asked him if Stephens had collected the order, and further
said that defendants ought to have paid the order sometime before, but had
heen hard run. .

That the order was given by defendants to plaintiff for a balance due
on storage ; that he retained it after seeing defendants at their request to
seo if he could get the money from Todd & Co., as defendants scemed
anxious to have done. -

That he thought he went twice to see Todd & Co. to get the amount
of the order, (one of said times being a week or ten days after he first saw
Dugan as aforesaid,) but failed to get the money. '

That Todd & Co. had been owing Stephens on an account, which had
been settled by giving highwines, and the balance on the highwines,
supposed to be about $11, was a credit on the order.
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The defendants then called James J. Todd, one of the drawees and
acceptors, and he was sworn as a witness.
b

Plaintiff objected to his testimony being received, because of his being
such drawee and acceptor and not released by defendants from: liability for
costs. The court overruled the objection, and plaintiff excepted to the
decision. -

Todd thereupon testified that his firm (Todd & Co.) paid $150 on the
order as credited, and Stephens called the next day, but got no money ;
that within some ten days after the giving of the order Stephens came
again for his pay, and then asked Todd & Co. to let him have highwines,
and it was then agreed between witness and Stephens that Stephens would
take the amount of his account against Todd & Co., and the balance of the
order in highwines at St. Louis prices less the freight, the highwines to he
shipped by Todd & Co. upon order of Stephens whenever Stephens would
order the same, and as Todd & Co. could spare the same or turn them out
for such payment.

That as then directed by Stephens, Todd & Co. soon afterwards shipped
fifteen barrels of highwines to Stephens’ commission merchant in St. Louis,
which paid the account and some $11 on the order; that not long after-
wards Stephens came back and spoke about seeing a rectifier at Henry to
see whether he could have more made out of the highwines there, and
told witness not to ship any more until he could see what he could do

_there, and witness told him he would ship them where he desired, and that

Stephens did not order any more highwines, nor to witness’ knowledge
come back to demand any more; that if Stephéns had demanded them
witness could have shipped the highwines, as Todd & Co. had some high-
wines most any time for two months thereafter. ‘

The foregoing was all the evidence.

" The following instructions asked by the plaintiff were severally
refused :

1. If the jury believe from the evidence that the defendants or either
of them after being notified of the non-payment in part by Todd & Co. of
the order, promised to pay the balance thereon, this would be enough to
sustain the action on the part of the plaintiff.

.

3. That if there was no definite time fixed for paying the order in high-
wines, but only loose talk by which Stephens agreed to receive the high-
wines if they should be sent by Todd & Co., without binding Todd & Co.
to send them, and this was agreed without any consideration to Stephens,
the agreement was not binding npon Stephens, and would be no discharge
to any party to the bill. :

4. That if the alleged agreement between Stephens and Todd & Co.,
was made by Stephens without consideration, or with the assent of de-
fendants to be inferred from their previous request or otherwise, the same
is no defence in this case.

The plaintiff excepted to the refusal of the Court to give each of said
instructions. ,

The Court gave the following instruction on the part of the plaintiff:

If tho jury believe from the evidence that plaintiff took the order on
account of indebtedness due him trom defendants, and to allow them credit
for it in case of collection, and acted in accordance with their views, or as
their agent, in reference to its collection, and they with full knowledge
of what had been done promised to pay the balance due on the same, the
promise would be binding on defendants, and authorize a recovery thereon
by plaintiff, '
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DEFENDANTS' INSTRUCTIONS GIVEN TO THE JURY.

1st. That if they believed the state of facts set out in said 4th plea,
they should find for the defendants, unless they believed that Stephens
demanded the highwines and that Todd & Co. refused to deliver them.

2d. That plaintiff could not recover on account of any express promise
of defendants to pay the order, unless they found such promise to-have
been made for a good and valuable consideration.

3d. That if Stephens agreed with Todd & Co. to take the balance on
the order in highwines, in such quantities and at such times as he should
demand them of Todd & Co., he could mnot recover upon any express pro-
mise of defendants to pay the order, unless the jury should further believe
that Stephens demanded the highwines and Todd & Co. refused to deliver
them.

Plaintiff excepted to the giving of each of said instructions.

The jury having deliberated several hours were again brought into
court and reported that they were unable to agree, and at their snggestion
the witness, Todd, was re-called to be re-examined for their satisfaction, and
testified that Stephens agreed with him to take the amount of the account
and of the order in highwines at St. Louis prices less the freight, and that
the highwines were to be shipped as they should be ordered by Stephens
and as they could be spared by Todd & Co.; that fifteen barrels were
shipped, paying the account and some $11 on the order, and Stephens had
not ordered any more to his knowledge; but once afterwards came and
spoke.about seeing the rectifier at Henry, and directed witness not to ship
any more until he could see what he could do at Henry; that Todd & Co.
almost any day for several months afterwards might have turned out five
or six barrels of highwines. He further stated that this debt was but a
small amount of the claims then pressing against Todd & Co., and that
they had to keep or sell high wines to keep up their business of distilling.

The verdict was for the defendants. ’

The Court overruled successively the plaintifi’s motions for a new trial
and in arrest of judgment, and the plaintiff excepted.

ERRORS ASSIGNED:

1. That the court erred in receiving incompetent testimony for the
defendants. :

9. And in giving each of defendants’ instructions.

3. And in refusing to give each instruction asked by plaintiff and
refused.

4. And in sustaining the demurrers respectively to plaintiff’s second
and third replications to fourth plea, and second and fourth replications to
fifth plea, and otherwise in settling the issues.

5. And in overruling the motion for a new trial.

6. And in overruling the motion in arrest of judgment.

7. And in this, that the judgment is for the defendants whereas it
ought to have been for the plaintiff. ’
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At Ottawa, April Term, 1861,
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HORACE A. STEPHENS, for the
use of JOSEPH HALL, 2 :
vs. Error to Putnam.
ARNOLD THORNTON and ,
NELSON DUGAN, - | o e

ABSTRACT OF RECORD.
ACTION OF ASSUMPSIT BROUGHT BY PLAINTIFF IN ERROR.

The declaration contained common counts and three special counts on
a bill of exchange of date August 11, 1857, for $297 38, drawn by the
defendant, as partners, upon James J. Todd & Co., to the order of plain-
tiff Stephens, payable on demand.

The defendants first demurred generally to the declaration, and then
filed pleas as follows :

1st. The general issue.

2d. Set off.

8d. Accord and satisfaction.

Issue was formed on the foregoing pleas.

Defendants also pleaded, :

4th, That when the bill was presented to the drawees they paid §150
thereon, and plaintiff agreed with them to give them farther time of pay-
ment, and to take in payment of the balance, when he should demand the
same, highwines at St. Louis prices, less the freight from Hennepin to St.
Louis. The plea avers that the said drawees then agreed -to pay said
balance in highwines az said prices, and that plaintiff never demanded the
same. :

5th. Same as in the 4th plea to the words “at said prices,” with the
additional allegation that in pursuance of the agreement plaintiff extended
the time of payment to the drawees for a long space of time, viz: from the
presentation of the bill ever since. :

Before they assumed the above form, plaintiff demurred to said 4th and
5th pleas severally. . .

The demurrer was confessed, and leave given to amend said pleas, and
they being amended so as to be as above, the demurrer before interposed
was then overrnled.

Leave was given to file several replications to said 4th and 5th pleas,
which replications as to the 4th plea were as follows :

1st. Denied the alleged agreement with Todd & Co.

2d. Alleged that said supposed agreement was without any good or
valuable consideration to plaintiff.

3d. That the said agreement, if any such there was, was made with
the assent of defendants.

4th. That after the said agreement, and with full notice thereof, de-
fendants promised to pay plaintiff the amount of the bill on request.

X Said two first replications to the 4th plea were repeated as to the 5th
plea.

The third replication to the 4th plea was repeated as to the 5th plea
with the addition that plaintiff demanded the highwines before the com-
mencement of the suit, and Todd & Co., failed to deliver them.

The fourth replication to the 4th plea was repeated as to the 5th plea,
with the omission of the words “on request.”

The fifth replication to the 5th plea denied that the time of payment
was extended to Todd & Co.
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Similiter to first replication to 4th plea; also to first and 5th reﬁlica-
tions to 5th plea. - s - .

Defendants’ demurrer to the 2d, 3d and 4th replications to each of the
4th and 5th pleas, was sustained, and plaintiff took leave to amend the 4th
replication to the 4th plea, and the 3d replication to the 5th plea, and they
were amended so as to be as above, which Leing done, the rejoinders of
defendants were as follows: . :

‘That defendants did not for a good or valuable consideration promise
to pay the bill on request. , A

To the 3d replication to the 5th plea: 1. That plaintiffs did not
demand the highwines of Todd & Co., as alleged in the replication.

9. That no such agreement (with Todd & Co.) was made with the

" assent of defendants.

33.

37.

38.
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3. 'Phat defendants did not receive due and legal notice of such non-
payment (by Todd & Co.)

The cause was tried at the March Term, A. D. 1859, of the Putnam
Circuit Court, before Hon. M. Ballou, Judge, and a jury.

EVIDENCE.

The plaintiff read in evidence the Bill of Exchange, which was ac-
cepted by Todd & Co. and credited with two payments, together amount-
ing to $161. :

e then called James M. Norton as a witness, who testified: That in
the fall of 1857 he was in the employ of plaintiff, and went with him to
Hennepin on the 13th of August, 1857, when he presented the order to
Todd & Co., and they paid §150 on it, and said they might pay something
more the next day; that the order was again presented to them the next
day, and nothing more paid; that the next day afterwards, at plaintiff’s
request, he went to Magnolia and notitied defendant Dugan what had
been done with respect to the order; that defendant Dugan being so
notified, said it would be all right; that he would like to have plaintiff
(Stephens) get the amount from Tedd & Co. if he could, as Todd & Co.
were owing defendants over §1,000; but that if Todd & Co. did not pay
the order, defendants would when defendant, Thornton, returned from New
York; that then they had to use all their money for the purchase of goods.

That soon after the return of Thornton from New York, and about
three or four weeks after the giving of the order, witness, at request of
plaintiff, went to get the balance on the order from defendants, and defen-
dant Thornton said defendants had paid all their money on freights, but as
soon as they could collect in some money they would pay the order, and
that defendant Thornton spoke of going to sce plaintiff to get him to

collect the order from Todd & Co. if he could, as Todd & Co. were owing
defendants a large amount. That he again saw Thornton in Secpt., 1857,
when Thornton asked him if Stephens had collected the order, and further
said that defendants ought to have paid the order sometime before, but had
been hard run.

That the order was given by defendants to plaintiff for a balance due
on storage ; that he retained it after seeing defendants at their request to
seo if he could get the money from Todd & Co., as defendants seemed
anxious to have done.

That he thought he went twice to see Todd & Co. to get the amount
of the order, (one of said times being a week or ten days after he first saw
Dugan as aforesaid,) but failed to get the money.

That Todd & Co. had been owing Stephens on an account, whieh had
been settled by giving highwines, and the balance on the highwines,
supposed to be about $11, was a credit on the order.
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The defendants then called James J. Todd, one of the drawees and
acceptors, and he was sworn as a witness.

Plaintiff objected to his testimony being received, because of his being
such drawee and acceptor and not released by defendants from liability for

- costs. The court overruled the objection, and plaintiff excepted to the

decision.
Todd thereupon testified that his firm (Todd & Co.) paid $150 on the
order as credited, and Stephens called the next day, but got no money ;

that within some ten days after the giving of the order Stephens came
again for his pay, and then asked Todd & Co. to let him have highwines,

- and it was then agreed between witness and Stephens that Stephens would

take the amount of his account against Todd & Co., and the balance of the
order in highwines at St. Louis prices less the freight, the highwines to he
shipped by Todd & Co. upon order of Stephens whenever Stephens would
order the same, and as Todd & Co. could spare the same or turn them out
for such payment.

That as then directed by Stephens, Todd & Co. soon afterwards shipped
fifteen barrels of highwines to Stephens’ commission merchant in St. Louis,
which paid the account and some $11 on the order; that not long after-
wards Stephens came back and spoke about seeing a rectifier at Henry to
see whether he could have more made out of the highwines there, and _
told witness not to ship any more until he could see what he could do -
there, and witness told him he would ship them where he desired, and that
Stephens did not order any more highwines, nor to witness’ knowledge
come back to demand any more; that if Stephens had demanded them
witness could have shipped the highwines, as Todd & Co. had some high-
wines most any time for two months thereafter. :

The foregoing was all the evidence.

The following instructions asked by the plaintiff were severally
refused :

1. If the jury believe from the evidence that the defendants or either
of them after being notified of the non-payment in part by Todd & Co. of
the order, promised to pay the balance thereon, this would be enough to
sustain the action on the part of the plain_tiﬁ'.

3. That if there was no definite time fixed for paying the order in high-
wines, but only loose talk by which Stephens agreed . to receive the high-
wines if they should be sent by Todd & Co., without binding Todd & Co.
to send them, and this was agreed without any consideration to Stephens,
the agreement was not binding upon Stephens, and would be no discharge
to any party to the Dhill. ’ )

4. That if the alleged agreement between Stephens and Todd & Co.,
was made by Stephens without consideration, or with the assent of de-
fendants to be inferred from their previous request or otherwise, the same
is no defence in this case.

The plaintiff éxcepted to the refusal of the Cowrt to give each of said
instructions. .

The Court gave the following instruction on the part of the plaintiff:

If the jury believe from the evidence that plaintift' took the ordor on
account of indebtedness due him from defendants, and to allow them credit
for it in case of collection, and acted in accordance with their views, or as
their agent, in reference to its collection, and they with full knowledge
of what had been done promised to pay the balance due on the same, the
promise would be binding on defendants, and authorize a recovery thereon
by plaintiff,
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DEFENDANTS' INSTRUCTIONS GIVEN TO THE JURY.

1st. That if they believed the state of facts set out in said ‘4th plea,
they should find for the defendants, unless they believed that Stephens
demanded the highwines and that Todd & Co. refused to deliver them.

. 2d. That plaintift' could not recover on account of any express promise
of defendants to pay the order, unless they found such promise to have
been made for a good and valuable consideration.

3d. That if Stephens agreed with Todd & Co. to take the balance on
the order in highwines, in such quantitics-and at such times-as he should
demand them of Todd & Co., he could not recover upon any express pro-
mise of defendants to pay the order, unless the jury should farther belicve
that Stephens demanded the highwines and Todd & Co. refused to deliver
them. . -

Plaintiff excepted to the giving of each of said instructions.

The jury having deliberated several hours were again brought into
court and reported that they were unable to agree, and at their suggestion
the witness, Todd, was re-called to be re-examined for their satisfaction, and
testified that Stephens agreed with him to take the amount of the account
and of the order in highwines at St. Louis prices less the freight, and that
the highwines were to be shipped as they should be ordered by Stephens
and as they could be spared by Todd & Cb.; that fifteen barrels were
shipped, paying the account and some $11 on the order, and Stephens had
not ordered any more to his knowledge; but once afterwards came and
spoke about sceing the rectifier at Henry, and directed witness not to ship
any more until he could see what he could do at Henry; that Todd & Co.
almost any day for several months afterwards might have turned out five
or six barrels of highwines. He further stated that this debt was but a
small amount of the claims then pressing against Todd & Co., and that
they had to keep or sell high wines to keep up their business of distilling.

The verdict was for thie defendants. :

The Court overruled successively the plaintiff’s motions for a new trial
and in arrest of judgment, and the plaintiff excepted.

. ERRORS ASSIGNED:

1. That the court erred in receiving incompetent testimony for the
defendants.

9. And in giving each of defendants’ instructions.

3. And in refusing to give each’ instruction asked by plaintiff and
refused.

4. And in sustaining the demurrers respectively to plaintiff’s second
and third replications to fourth plea, and second and fourth replications to
fifth plea, and otherwise in settling the issues. :

5. And in overruling the motion for a new trial.

6. And in overruling the motion in arrest of judgment.

7. And in this, that the judgment is for the defendants whereas it
ought to have been for the plaintiff.
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TIORACE A. STEPHENS, for the
use of JOSEPH HALL,

V8. ? Error to Putnam.

ARNOLD THORNTON and
NELSON DUGAN.

ABSTRACT OF RECORD.
ACTION OF ASSUMPSIT BROUGHT &Y PLAINTIFF IN ERROR.

The declaration contained common counts and three special counts on
a bill of exchange of date August 11, 1857, for $297 38, drawn by the
defendant, as partners, upon James J. Todd & Co., to the order of plain-
tiff Stephens, payable on demand.

The defendants first demurred generally to the declaration, and then
filed pleas as follows : e

1st. The general issue.

2d. Set off.

8d. Accord and satisfaction.

Issue was formed on the foregoing pleas.

Defendants also pleaded, :

4th, That when the bill was presented to the drawees they paid §150
thereon, and plaintiff agreed with them to give them further time of pay-
ment, and to take in payment of the balance, when he should demand the
same, highwines at St. Louis prices, less the freight from Henncpin to St. -
Louis. The plea avers that the said drawees then agreed to pay said
balance in highwines at said prices, and that plaintiff never demanded the
same. '

5th. Same as in the 4th plea-to the words “at said prices,” with the
additional allegation that in pursuance of the agreement plaintiff extended
the time of payment to the drawees for a long space of time, viz: from the
presentation of the bill ever since. ; ;

Before they assumed the above form, plaintiff demurred to said 4th and
5th pleas severally.

The demurrer was confessed, and leave given to amend said pleas, and
they being amended so as to be as above, the demurrer before interposed
was then overruled.

Leave was given to file several replications to said 4th and 5th pleas,
which replications as to the 4th plea were as follows :

1st. Denied the alleged agreement with Todd & Co.

2d. Alleged that said supposed agreement was without any good or
valuable consideration to plaintiff.

3d. That the said agreement, if any such there was, was made with
the assent of defendants.

4th. That after the said agreement, and with full notice thereof, de-
fendants promised to pay plaintiff the amount of the bill on request.

1 Said two first replications to the 4th plea were repeated as to the 5th
plea.

The third replication to the 4th plea was repeated as to the 5th plea
with the addition that plaintiff demanded the highwines before the com-
mencement of the suit, and Todd & Co., failed to deliver them.

The fourth replication to the 4th plea was repeated as to the 5th plea,
with the omission of the words “on request.”

The fifth replication to the 5th plea denied that the time of payment
was extended to Todd & Co.
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Similiter to first replication to 4th plea; also to first and 5th replica-
tions to 5th plea.

Defendants’ demurrer to the 2d, 3d and 4th replications to each of the
4th and 5th pleas, was sustained, and plaintiff took leave to amend the 4th
replication to the 4th plea, and the 8d replication to the 5th plea, and they
were amended so as to be as above, which being done, the rejoinders of
defendants were as follows: .

That defendants did not for a good or valuable consideration promise
to pay the bill on request.

To the 8d replication to the 5th plea: 1. That plaintiffs did mot
demand the highwines of Todd & Co., as alleged in the replication.

2. That no such agreement (with Todd & Co.) was made with the
assent of defendants.

8. 'Phat defendants did not receive due and legal notice of such non-
payment (by Todd & Co.)

The cause was tried at the March Term, A. D. 1859, of the Putnam
Circuit Court, before Hon. M. Ballou, Judge, and a jury.

EVIDENCE.

The plaintiff read in evidence the Bill of Exchange, which was ac-
cepted by Todd & Co. and credited with two payments, together amount-
ing to $161. R

He then called James M. Norton as a witness, who testified: That in °
the fall of 1857 he was in the employ of plaintift, and went with him to
Hennepin on the 13th of August, 1857, when he presented the order to
Todd & Co., and they paid $150 on it, and said they might pay something
more the next day; that the order was again presented to them the next
day, and nothing more paid; that the next day afterwards, at plaintiff’s
request, he went to Magnolia and notified defendant Dugan what had
been done with respect to the order; that defendant Dugan being so
notified, said it would be all right; that he would like to have plaintiff
(Stephens) get the amount from Tedd & Co. if he could, as Todd & Co.
were owing defendants over §1,000; but that if Todd & Co. did not pay
the order, defendants would when defendant, Thornton, returned from New
York; that then they had to use all their money for the purchase of goods.

That soon after the return of Thornton from New York, and about
three or four weeks after the giving of the order, witness, at request of
plaintiff, went to get the balance on the order from defendants, and defen-
dant Thornton said defendants had paid all their money on freights, but as
soon as they could collect in some moncy they would pay the order, and
that defendant Thornton spoke of going to see plaintiff to get him to
collect the order from Todd & Co. if he could, as Todd & Co. were owing
defendants a large amount. That he again saw Thornton in Sept., 1857,
when Thornton asked him if Stephens had collected the order, and further
said that defendants ought to have paid the order sometime before, but had
been hard run.

That the order was given by defendants to plaintiff for a balance due
on storage; that he retained it after seeing defendants at their request to
seo if he could get the money from Todd & Co., as defendants seemed
anxious to have done.

That he thought he went twice to see Todd & Co. to get the amount
of the order, (one of said times being a week or ten days after he first saw
Dugan as aforesaid,) but failed to get the money.

That Todd & Co. had been owing Steplens on an account, which had
been settled by giving highwines, and the balance on the highwines,
supposed to be about $11, was a credit on the order.
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The defendants then called James J. Todd, one of the drawees and
acceptors, and he was sworn as a witness.

Plaintiff objected to his testimony being received, because of his being
such drawee and acceptor and not released by defendants from liahility for
costs. The court overruled the objection, and plaintiff excepted to the
decision. 2

Todd thereupon testified that his firm (Todd & Co.) paid $150 on the
order as credited, and Stephens called the next day, but got no money ;
that within some ten days after the giving of the order Stephens came
again for his pay, and then asked Todd & Co. to let him have highwines,

and it was then agreed between witness and Stephens that Stephens would
take the amount of his account against Todd & Co., and the balance of the
order in highwines at St. Louis prices less the freight, the highwines to he
shipped by Todd & Co. upon order of Stephens whenever Stephens would
order the same, and as Todd & Co. could spare the same or turn them out

for such payment.

That as then directed by Stephens, Todd & Co. soon afterwards shipped
fifteen barrels of highwines to Stephens’ commission merchant in St. Louis,
which paid the account and some $11 on the order; that not long after-
wards Stephens came back and spoke about seeing a rectifier at Henry to
see whether he could have more made out of the highwines there, and
told witness not to ship any more until he could see what he could do
there, and witness told him he would ship them where he desired, and that
Stephens did not order any more highwines, nor to witness’ knowledge
come back to demand any more; that if Stephens had demanded them
witness could have shipped the highwines, as Todd & Co. had some high-
wines most any time for two months thereafter.

“The foregoing was all the evidence.

The following instructions asked by the plaintiff were severally
refused : .

1. If the jury believe from the evidence that the defendants or either
of them after being notified of the non-payment in part by Todd & Co. of
the order, promised to pay the balance thereon, this would be enough to
sustain the action on the part of the plaintiff.

3. That if there was no definite time fixed for paying the order in high-
wines, but only loose talk by which Stephens agreed to receive the high-
wwines if they should be sent by Todd & Co., without binding Todd & Co.
to send them, and this was agreed without any consideration to Stephens,
the agreement was not binding upon Stephens, and would be no discharge
to any party to the Dhill.

4. That if the alleged agreement between Stephens and Todd & Co.,
was made by Stephens without consideration, or with the assent of de-
fendants to be inferred from their previous request or otherwise, the same
is no defence in this case.

The plaintiff excepted to the refusal of the Court to give each of said
instructions.

The Court gave the following instruction on the part of the plaintiff:

If tho jury believe from the evidence that plaintiff’ took the order on
account of indebtedness due him from defendants, and to allow them credit
for it in case of collection, and acted in accordance with their views, oy as
their ‘agent, in reference to its collection, and they with full knowledge
of what had been done promised to pay the balance due on the same, the
promise would be binding on defendants, and authorize & recovery thereon
by plaintiff,




44,

45,

46.

47,

4
DEFENDANTS’ INSTRUCTIONS GIVEN TO THE JURY.

1st. That if they believed the state of facts set out in said 4th plea,
they should find for the defendants, unless they believed that Stephens
demanded the highwines and that Todd & Co. refused to deliver them.

2d. That plaintiff’ could not recover on account of any express promise
of defendants to pay the order, unless they found such promise to have
been made for a good and valuable consideration.

3d. That if Stephens agreed with Todd & Co. to take the balance on
the order in highwines, in such quantities and at such times as he should
demand them of Todd & Co., he could not recover upon any express pro-
mise of defendants to pay the order, unless the jury should further believe
that Stephens demanded the highwines and Todd & Co. refused to deliver
them.

Plaintiff excepted to the giving of each of said instructions.

The jury having deliberated several hours were again brought into
court and reported that they were unable to agree, and at their suggestion
the witness, Todd, was re-called to be re-examined for their satisfaction, and
testified that Stephens agreed with him to take the amount of the account
and of the order in highwines. at St. Louis prices less the freight, and that
the highwines were to be shipped as they should be ordered by Stephens
and as they could be spared by Todd & Co.; that fifteen barrels were
shipped, paying the account and some $11 on the order, and Stephens had
not ordered any more to his knowledge; but once afterwards came and
spoke about seeing the rectifier at Henry, and directed iwitness not to ship
any more until he could see what he could do at Henry; that Todd & Co.
almost any day for several months afterwards might have turned out five
or six barrels of highwines. He further stated that this debt was but a
small amount of the claims then pressing against Todd & Co., and that
they had to keep or sell high wines to keep up their business of distilling.

The verdict was for the defendants.

The Court overruled successively the plaintiff’s motions for a new trial
and in arrest of judgment, and the plaintiff excepted.

ERRORS ASSIGNED:
. 1. That the court erred in receiving incompetent testimony for the
defendants.

9. And in giving each of defendants’ instructions.

3. And in refusing to give each instruction asked by plaintiff and
refused.

4. And in sustaining the demurrers respectively to plaintiff’s second
and third replications to fourth plea, and second and fourth replications to
fitth plea, and otherwise in settling the issues.

5. And in overruling the motion for a new trial.

6. And in overruling the motion in arrest of judgment.

7. And in this, that the judgment is for the defendants whereas it
ought to have been for the plaintiff.
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Supreme @onrt of Jllingis,

At Ottawa, April Term, 1861,

HORACE A. STEPHENS, for the
use of JOSEPH HALL, 2
8. - Error to Putnam.
ARNOLD TIHORNTON and
NELSON DUGAN. o
ABSTRACT OF RECORD.
ACTION OF ASSUMPSIT BROUGHT ZY PLAINTIFF IN ERROR.
The declaration contained common counts and three special counts on
a bill of exchange of date August 11, 1857, for $297 38, drawn by the
defendant, as partners, upon James J. Todd & Co., to the order of plain-

tiff Stephens, payable on demand.
The defendants first demumrred generally to the declaration, and then

. filed pleas as follows :

15.
17.

21.
18.

19,

24.

25.

26.

1.

1st. The general issue.

2d. Set off.

8d. Accord and satisfaction.

Issue was formed on the foregoing pleas.

Defendants also pleaded, _

4th, That when the bill was presented to the drawees they paid §150
thereon, and plaintiff agreed with them to give them further time of pay-
ment, and to take in payment of the balance, when he should demand the
same, highwines at St. Louis prices, less the freight from Hennepin to St.
Louis. The plea avers that the said drawees then agreed to pay said
balance in highwines at said prices, and that plaintiff never demanded the
same.

5th. Same as in the 4th plea to the words “at said prices,” with the
additional allegation that in pursuance of the agreement plaintiff extended
the time of payment to the drawecs for a long space of time, viz: from the

presentation of the bill ever since.

Before they assumed the above form, plaintiff demurred to said 4th and
5th pleas severally. . .

The demurrer was confessed, and leave given to amend said pleas, and
they being amended so as to be as above, the demurrer before interposed
was then overruled.

Leave was given to file several replications to said 4th and 5th pleas,
which replications as to the 4th plea were as follows :

1st. Denied the alleged agreement with Todd & Co.

2d. Alleged that said supposed agreement was without any good or
valuable consideration to plaintiff. )

3d. That the said agreement, if any such there was, was made with
the assent of defendants.

4th. That after the said agreement, and with full notice thereof, de-
fendants promised to pay plaintiff the amount of the bill on request.

. Said-two first replications to the 4th plea were repeated as to the 5th
plea.

The third 1'eplicatiori to the 4th plea was repeated as to the 5th plea
with the addition that plaintiff demanded the highwines before the com-
mencement of the suit, and Todd & Co., failed to deliver them.

The fourth replication to the 4th plea was repeated as to the 5th plea,
with the omission of the words “on request.”

The fifth replication to the 5th plea denied that the time of payment
was extended to Todd & Co. '




25.
97-98.
o4,

31.

-33.

31.

38.

39.

40.

39.

40,

2

Similiter to first replication to 4th plea; also to first and 5th replica-
tions to 5th plea. : .

Defendants’ demurrer to the 2d, 3d and 4th replications to each of the
4th and 5th pleas, was sustained, and plaintiff' took leave to amend the 4th
replication to the 4th plea, and the 3d replication to the 5th plea, and they
were amended so as to be as above, which being done, the rejoinders of
defendants were as follows:: - :

That defendants did not for a good or valuable consideration promise

to pay the bill on request. :

To the 3d replication to the 5th plea: 1. That plaintiffs did mnot
demand the highwines of Todd & Co., as alleged in the replication.

9. That no such agreement (with Todd & Co.) was made with the

assent of defendants.
3. 'Phat defendants did not receive due and legal notice of such non-

"payment (by Todd & Co.)

The cause was tried at the March Term, A. D. 1859, of the Putnam
Circuft Court, before Ton. M. Ballou, Judge, and a jury.

EVIDENCE.

The plaintiff read in evidence the Bill of Exchange, which was ac-
cepted by Todd & Co. and credited with two payments, together amount-
ing to $161. . 3

e then called James M. Norton as a witness, who testified: That in
the fall of 1857 he was in the employ of plaintiff, and went with him to
Hennepin on the 13th of August, 1857, when he presented the order to
Todd & Co., and they paid $150 on it, and said they might pay something
more the next day; that the order was again presented to them the next
day, and nothing more paid ; that the next day afterwards, at plaintiff’s
request, he went to Magnolia and notitied defendant Dugan what had
been done with respect to the order; that defendant Dugan being so -
notified, said it would be all right; that he would like to have plaintiff
(Stephens) get the amount from Tedd & Co. if he could, as Todd & Co.
were owing defendants over $1,000 ; but that if Todd & Co. did not pay
the order, defendants would when defendant, Thornton, returned from New
York; that then they had to use all their money for the purchase of goods.

That soon after the return of Thornton from New York, and about
three or four weeks after the giving of the order, witness, at request of
plaintiff, went to get the balance on the order from defendants, and defen-
dant Thornton said defendants had paid all their money on freights, but as
soon as they conld collect in some moncy they would pay the order, and
that defendant Thornton spoke of going to sce plaintiff’ to get him to

collect the order from Todd & Co. if he could, as Todd & Co. were owing .
defendants a large amount. That he again saw Thornton in Sept., 1857,

when Thornton asked him if Stephens had collected the order, and further

caid that defendants ought to have paid the order sometime before, but had

been hard run.

That the order was given by defendants to plaintift’ for a balance due
on storage ; that he retained it after seeing defendants at their request to
seo if he could get the money from Todd & Co., as defendants seemed
anxious to have done. -

That he thought he went twice to sce Todd & Co. to get the amount
of the order, (one of said times being a week or ten days after he first saw
Dugan as aforesaid,) but failed to get the money.

That Todd & Co. had been owing Stephens on an account, which had
been settled by giving highwines, and the balance on the highwines,

supposed to be about §11, was a credit on the order.




41.

42,

43.

3

The defendants then called James J. Todd, one of the drawees and
acceptors, and he was sworn as a witness.

Plaintiff objected to his testimony being received, because of his being
such drawee and acceptor and not released by defendants from liability for
costs. The court overruled the objection, and plaintiff excepted to the
decision.

Todd thereupon testified that his firm (Todd & Co.) paid $150 on the
order as credited, and Stephens called the next day, but got no money ;
that within some ten days after the giving of the order Stephens came
again for his pay, and then asked Todd & Co. to let him have highwines,
and it was then agreed between witness and Stephens that Stephens would
take the amount of his account against Todd & Co., and the balance of the
order in highwines at St. Louis prices less the freight, the highwines to he
shipped by Todd & Co. npon order of Stephens whenever Stephens would
order the same, and as Todd & Co. could spare the same or turn them out

for such payment.

That as then directed by Stephens, Todd & Co. soon afterwards shipped
fifteen Darrels of highwines to Stephens’ commission merchant in St. Louis,
which paid the account and some $11 on the order; that not long after- .
wards Stephens came back and spoke about seeing a rectifier at Henry to
seo whether he could have more made out of the highwines there, and .

told witness not to ship any more until he could see what he could do - -

there, and witness told him he would ship them where he desired, and that
Stephens did not order any more highwines, nor to witness’ knowledge -
come back to demand any more; that if Stephens had demanded them

. witness could have shipped the highwines, as Todd & Co. had some high-

wines most any time for two months thereafter.
The foregoing was all the evidence.

The following instructions asked by the plaintiff = were severally
refused : '

1. If the jury believe from the evidence that the defendants or either
of them after being notified of the non-payment in part by Todd & Co. of
the order, promised to pay the balance thereon, this would be enough to
sustain the action on the part of the plaintiff.

3. That if there was no definite time fixed for paying the order in high-
wines, but only loose talk by which Stephens agreed to receive the high-
wines if they should be sent by Todd & Co., without binding Todd & Co.
to send them, and this was agreed without any consideration to Stephens,
the agreement was not binding upon Stephens, and would be no discharge
to any party to the bill.

4. That if the alleged agreement between Stephens and Todd & Co.,
was made by Stephens without consideration, or with the assent of de-
fendants to be inferred from their previous request or otherwise, the same
is no defence in this case.

The plaintiff excepted to the refusal of the Court to give each of said
instructions. .

The Court gave the following instruction on the part of the plaintiff':

If the jury believe from the evidence that plaintift' took the order on
account of indebtedness due him from defendants, and to allow them credit
for it in case of collection, and acted in accordance with their views, or as
their agent, in reference to its collection, and they with full knowledge
of what had been done promised to pay the balance due on the same, the
promise would be binding on defendants, and authorize a recovery thereon
by plaintiff.




4+,

45,

46.

4
DEFENDANTS' INSTRUCTIONS GIVEN TO THE JURY.

1st. That if they believed the state of facts set out in said 4th plea,
they should find for .the defendants, unless they believed that Stephens
demanded the highwines and that Todd & Co. refused to deliver them.

2d. That plaintiff could not recover on account of any express promise
of defendants to pay the order, unless they found such promise to have
been made for a good and valuable consideration.

8d. That if Stephens agreed with Todd & Co. to take the balance on
the order in highwines, in such quantities and at such times as he should
demand them of Todd & Co., he could not recover upon any express Ppro-
mise of defendants to pay the order, unless the jury should further believe
that Stephens demanded the highwines and Todd & Co refused to deliver
them.

Plaintiff excepted to the giving of each of said instructions.

The jury having deliberated several hours were again brought into
court and reported that they were unable to agree, and at their suggestion
the witness, Todd, was re-called to be re-examined for their satisfaction, and

. testified that Stephens agreed with him to take the amount of the account

47.

and of the order in highwines at St. Louis prices less the freight, and that
the highwines were to be shipped as they should be ordered by Stephens
and as they could be spared by Todd & Cb.; that fifteen barrels were
shipped, paying the account and some $}1 on the order, and Stephens had
not ordered any more to his knowledge; but once afterwards came and
spoke about seeing the rectifier at Henry, and directed witness not to ship
any more until he could see what he could do at Henry; that Todd & Co.
almost any day for several months afterwards might have turned out five
or six barrels of highwines. e further stated that this debt was but a
small amount of the claims then pressing against Todd & Co., and that
they had to keep or sell high wines to keep up their business of distilling.

The verdict was for the defendants.

The Court overruled successively the plaintifi’s motions for a new trial
and in arrest of judgment, and the plaintiff excepted.

. ERRORS ASSIGNED:

1. That the court erred in receiving incompetent testimony for the
defendants.

2. And in giving each of defendants’ instructions.

8. And in refusing to give each instruction asked by plaintiff and
refused.

4. And in sustaining the demurrers respectively to plaintiff’s second
and third replications to fourth plea, and second and fourth replications to
fifth plea, and otherwise in settling the issues. '

5. And in overruling the motion for a new trial.

6. And in overruling the motion in arrest of judgment.

7. And in this, that the judgment is for the defendants whercas it
ought to have been for the plaintiff.
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Supreme Court of Jllinais,

At Ottawa, April Term, A. D. 1861.

IIORACE A. STEPIIENS, for
the usc of JOSEPII IALL,

3. Lirror to Putnam.

ARNOLD THORNTON and
NELSON DUGAN.

POINTS AND AUTIIORITIES FOR PLAINTIFF.

The plaintiff in error brought suit on a bill of exchange drawn by
the defendants as partners on James J. Todd & Co., and payable to the
order of the plaintiff. The only question as to the liability of the defend-
ants was made under the 4th and 5th pleas, (pp. 18 and 19 of Record;)
which pleas allege substantially that when plaintiff presented the bill to
the drawees, said drawees paid him 8150 on it, and he agreed with them to
give them farther time of payment, and to take the balance due on the Dill
in highwines, at St. Louis prices less the freight fromr Hennepin, (the
residence of the drawees,) to St. Louis, they agreeing with him so to dcliver
the said highwines, and that plaintift never demanded said highwines. The
fifth plea stiil further alleged that plaintiff thenceforth until this suit
extended the time of payment to said drawecs.

The defendants, in attempting to sustain said two pleas, called James
J. Todd, one of the acceptors of the Dbill, whose evidence was received
against the objection of the plaintift, and who testified that when the order
was presented to his firm, (Todd & Co.,) they paid $150 on it, and plain-
tiff called again next day but got no money, and some ten days afterwards
called again for his pay, and then asked them to let him have highwines,
and agreed with them to take the amount of the account he had against
them and the balance on the bill in highwines, at St. Louis prices less the
freight, the highwines to be shipped whenever plaintiff should order the
same, and as Todd & Co., could spare the same or turn them out for
such paywent ; that as plaintiff then directed, Todd & Co., soon afterwards
shipped fifteen barrels of highwines to plaintiff’s commission merchant in
St. Louis, which paid the account and some ecleven dollars on the order;
that plaintiff, not long afterwards, came back and told witness not to ship
any more until plaintiff could see a rectifier, at Henry, to sec whether he
could have more made out of the highwines there; that Stephens never
ordered any more highwines, and that if he had demanded them, Todd &
Co,, could have shipped them, as they had some highwines most any time
for two months thereafter.

The jury after deliberating several hours, being brought into Court,
requested a re-¢xamination of Todd, which being had, he stated the agree-
ment with plaintiff substantially as above, and added that Todd & Co., on
almost any day for several months thereafter, might have turned cut five
or six barrels of high wines.

The evidence further shows that after the liability of defendants had
become fixed, and when each of them promised plaintiff' to pay him the
balance due on the bill, they were extremely solicitous to have plaintitt

P




$ o
\ ._\.' ‘ LV - ‘ . )
\ YN S VI " VO D O “—(-\u o V. W S Lo _ Q¢ /
AN e S rALCeR P4 ey —
. \‘ o r ) f i L Lt ci,v o~ s\'l/(4-’¢44) C’. Le e =
O @ (e L (.'(."&IL- (,‘(_.X\, <l L, O ((_ ) k

\L4L8 (\ _.,(
A
@"\/\»'U.Lzl-« (L& \\l(( f\)LLdL 5\_("&, V\lf\ll.(-— Y10

\ ~
[/ S SR P ¢ ' i

) - Yree o A a B Vi
N‘_ (22 \ ¥ oCLol \'W%> QVL RAVS L L“—C" o V : - LN ?
| bﬂ ( e o ‘-J L 14 L ,' »( ( I<3 Nege ¢ v

\Ll.’.\»— (_(l-L\\v“((( L t/b‘l/\ ol “(Ll( g .

(‘AA» )Q.c‘uly‘\ '\“'le\,“ .

| / ? <
« A & LL- Ce. @‘5(-/:/./6,. oo

Wieo \tmu it reees [iviee L
Ay s g . -\ ~ ’ ) Vo . . &
‘va ‘\\ Ct KNk Lp-Le g X_ (-L.L 7 ((» Ldt & by e ].q 14 .\m“,{/, S A
{ ) ¢
Gt Gl - S d ¢ \ {4 Sg syl Y { - T T
( - ﬁn— \ At .’f} vede L (t s L Ced <k f‘/j r/;r,_ 2 Uiz 2%
- - A . ~ ' A‘ \ ! ~
G/‘\ L\ Lf C v \ &L (‘L .-\/L A vt N1 L‘,‘-\\_ 1’ \‘ 1 el ~‘ o - ( ° g
v ! .

R y R Lo Tiiad o 00
%\/ vi— "t\"'../L_. XC‘“L’(" (r‘("‘& \ ) ) . . “

Xy . .




2

see if he could not procure the payment of it by the drawees, because said
drawees were owing defendants a large amount in addition to the bill and
“were in failing circumstances, and that it was at the defendants’ instance
that plaintiff called upon said drawees, to see it he could not get such pay-
ment at the time of the alleged agreement giving day of payment to said
drawees. Some time in September, and after said alleged agreement, defend-
ant Thornton admitted to the plaintiff’s agent that defendants ought to have
paid the order some time betfore. It appears, therefore, that if plaintift
made any such agrecement with Todd & Co., it was merely for the accom-
modation of defendants. The evidence of Todd also makes it doubtful
whether the plaintiff, if he ever made such agreement, could have got the
high wines if he had demanded them. (See Record, p. 46.)

1.

The case turned upon the proof under said 4th and 5th pleas. DBut
the proof did not sustain the pleas. The allegation was that the plaintiff
was to take in payment of the bill high wines at St. Louis prices, &c,
when he should demand the same. The evidence was that plaintiff’ was to
take such balance in high wines at St. Louis prices, &e., such high wines
to be shipped by Todd & Co. upon  order of plaintiff whenever plaintiff
should order the same, and as said Todd & Co. could spare the same or turn
them out for such payment; the latter condition or limitation being one
appearing in the evidence and not in the pleas. A different agreement is
proved from that which is alleged.

At all events, it was immaterial, for if the pleas had been proved, they
would not have amounted to a defence for the following reasons :

1. They do not show a consideration for the agreement on part of
plaintiff.

9. They do not allege it to have been without defendants’ concur
rence.

3. No time was definitely fixed.

For all which reasons they were bad.

2 Greenl. on Lv. §202. ;
Gardner v. Watson et. al., 13 IlL. 347, 352.

A new and adequate consideration was nccessary to make the agree-
ment binding, and then it would not have discharged defendants unless it
suspended plaintiff’s right to sue. Same authoritses ; alse

Waters v. Simpson, 2 Gilm. 57+. .

Gahn v. Niemcewic?'s Erecutors, 11 Wend. 319—324

MeLemore v. Powell, 12 Wheat. 55+.

Creatl’s adm’r v. Sims, 5 Howard 192.

Mohawlk B'kv. Van Iorne, T Wend. 117. .

Pubodie v. King, 12 John. 426.

Fulton v. Matthews, 15 John. 433.

Leynolds ». Ward, 5 Wend. 501.

Leavitt v. Savage, 16 Me. 72. -

2 Am. Lead. Cas., 4th Id., 388, 428, 429.

If a declaration on the original contract would be good in a suit against
the principal, and could not be defeated Ly proving the intended alteration,
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the result will be the same when the proczeding is against the surety, and
the defence will be legally null.
2. Am. Lead. Cas., 388.

II.

1. The second replication to cach of said pleas was good, said replica-

tion to cach plea being that the alleged agreement between plaintiff and
said drawees was without consideration.

Gardner »v. Watson, 13 1Il. 352.

2 Greenl. on v, §202.

2. The third replication to the fourth plea, viz.: that said supposed
agreement was made with the assent of defendants, was also good.

2 Greenl. on I, §202.

2 Am. Lead. Cas., 4th Id. 413, 414.

3. The fourth replication to the fifth plea, viz.: that after said
supposed agreement and with full notice of it, defendants promised plain-
tiff to pay the bill, was also good.

2 Greent. on Lv. §202.

2 Am. Lead. Cas., 4th Ld. p. 430.

(@) The objection that the replication did not allege a promise to pay
on request was not tenable, since under the allegations the promise would
be taken to be the promise declared on. The pleader would not have been
allowed to show a different promise from that declared on, and moreover
the law would imply it to be a promise to pay on demand or on request.

Particularly under the latter view the replication would be good on general
demurrer.

4, If cither of said replications was faulty, the demuirer should have
been carried back to the plea to which it related, each plea being fanlty. It
was not too_late for the Court to correct its error in holding the pleas to be
good.—The act of the Court shall harm no one. At least, it is supposed

that . the error in originally holding the pieas to be good, can be reached
through the motion in arrest of judgment.

IIT.
Todd being one of the acceptors, was an incompetent witness for the
defendants, being liable over to them for the costs.
2. Greenl. on Lv.,§ 205; 1 4b. §401.
1. Saund. on Pl. and Ev. 316, 4th Am. ed’'n.

IV.
ERRORS IN THE CHARGE.

Plaintiff’s instructions which were refused, involve and set forth sub-
stantially the principles sustained by the authorities above ecited.

2. Greenl. Ev.,§ 190, 202.

Byles on Bills, 203.

2. The first and third instructions given for defendants are obnoxious
to the objections above made to the fourth and fifth pleas, viz: that tho
matters therein stated do not constitute a defence, and to the additional,
objections that under them the plaintiff was precluded from a recovery,
even though the jury may have believed that the proof sustained, for
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example, the fourth replication to the fourth plea and the fifth replication
to the fifth plea. If the instructions were good law, an offer of the
holder of a note or bill to take goods in payment would be held to operate
to satisfy the note or bill so tlmt only an action for the goods could be
sustained. '

3. The sccond instruction given for defendants was crroncous and cal-
culated to mislead the _]uly The bill of exchange itself was sufficient

consideration for a promise by ‘defendants.
Byles on Bills, 2, 92.
. V.

The case is with the plaintift, on both the law and the facts.

T. DEN T
Plaintiff’s Attorney.

”°
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Supreme Gonrt of Jllineis,

At Ottawa, April Term, 1861.

HORACE A. STEPHENS, for the
use of JOSEPH HALL,

vS. ) Frror to Putnam.
ARNOLD THORNTON and )
NELSON DUGAN. |
‘  ABSTRACT OF RECORD.
ACTION OF ASSUMPSIT BROUGHT ZAY PLAINTIFF IN ERROR.

The declaration contained common counts and three special counts on
a Lill of exchange of date August 11, 1857, for $297 38, drawn by the
defendant, as partners, upon James J. Todd & Co., to the order of plain-
tiff Stephens, payable on demand.

The defendants first demurred generally to the declaration, and then
filed pleas as follows :

1st. The general issue.

2d. Set off.

3d. Accord and satisfaction.

Issue was formed on the foregoing pleas.

Defendants also pleaded,

4th, That when the bill was presented to the drawees they paid §150
thereon, and plaintiff agreed with them to give them further time of pay-
mext, and to take in payment of the balance, when he should demand the
same, highwines at St. Louis prices, less the freight from Hennepin to St.
Louis. The plea avers that the said drawees then agreed to pay said
balance in highwines at said prices, and that plaintiff never demanded the

‘same.

5th. Same as in the 4th plea to the words “atsaid prices,” with the
additional allegation that in pursuance of the agreement plaintiff extended
the time of payment to the drawees for a long space of time, viz: from the
presentation of the bill ever since.

Before they assumed the above form, plaintiff demurred to said 4th and
5th pleas severally.

The demurrer was confessed, and leave given to amend said pleas, and
they being amended so as to be as above, the demurrer before interposed
was then overruled.

Leave was given to file several replications to said 4th and 5th pleas,
which replications as to the 4th plea were as follows :

1st. Denied the alleged agreement with Todd & Co.

9d. Alleged that said supposed agreement was without any good or
valuable consideration to plaintiff.

3d. That the said agreement, if any such there was, was made with
the assent of defendants. d

4th. That after the said agreement, and with full notice thereof, de-
fendants promised to pay plaintiff the amount of the bill on request.

Said two first replications to the 4th plea were repeated as to the 5th

Pplea.
The third replication to the 4th plea was repeated as to the 5th plea

with the addition that plaintiff demanded the highwines before the com-
mencement of the suit, and Todd & Co., failed to deliver them.

The fourth replication to the 4th plea was repeated as to the 5th plea,
with the omission of the words on request.”

The fifth replication to the 5th plea denied that the time of payment

was extended to Todd & Co.




25.
27-28.
24,

31,
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Similiter to first replication to 4th plea; also to first and 5th replica-
tions to 5th plea. '

Defendants’ demurrer to the 2d, 3d and 4th replications to each of the
4th and 5th pleas, was sustained, and plaintiff took leave to amend the 4th
replication to the 4th plea, and the 3d replication to the 5th plea, and they
were amended so as to be as above, which being done, the rejoinders of
defendants were as follows: :

That defendants did not for a good or valuable consideration promise

to pay the bill on request.

To the 3d replication to the 5th plen: 1. That plaintiffs did mot
demand the highwines of Todd & Co., as alleged in the replication.

9. That no such agreement (with Todd & Co.) was made with the

. assent of defendants. :

33.

37,

38.

39.

40.

39.

40.

3. 'Phat defendants did not receive due and legal notice of such non-
payment (by Todd & Co.)

The cause was tried at the March Term, A. D. 1859, of the Putnam
Circuit Court, before Hon. M. Ballou, Judge, and a jury.

EVIDENCE.

The plaintiff read in evidence the Bill of Exchange, which was ac-
cepted by Todd & Co. and credited with two payments, together amount-
ing to $161. '

e then called James M. Norton as a witness, who testified: That in
the fall of 1857 he was in the employ of plaintiff, and went with him to
Hennepin on the 13th of August, 1857, when he presented the order to
Todd & Co., and they paid $150 on it, and said they might pay something
more the next day; that the order was again presented to them the next
day, and nothing more paid; that the next day afterwards, at plaintiff’s.
request, he went to Magnolia and notitied defendant Dugan what had
been done with respect to the order; that defendant Dugan being so
notified, said it would be all right; that he would like to have plaintiff
(Stephens) get the amount from Todd & Co. if he could, as Todd & Co.
were owing defendants over $1,000; but that if Todd & Co. did not pay
the order, defendants would when defendant, Thornton, returned from New
York; that then they had to use all their money for the purchase of goods.

That soon after the return of Thornton from New York, and about
three ‘or four weeks after the giving of the order, witness, at request of
plaintiff, went to get the balance on the order from defendants, and defen-
dant Thornton said defendants had paid all their money on freights, but as
soon as they could collect in some money they would pay the order, and
that defendant Thornton spoke of going to see plaintiff to get him to
collect the order from Todd & Co. if he could, as Todd & Co. were owing
defendants a large amount. That he again saw Thornton in Sept., 1857,
when Thornton asked him if Stephens had collected the order, and further
said that defendants ought to have paid the order sometime before, but had
been hard run.

That the order was given by defendants to plaintiff for a balance due
on storage ; that he retained it after seeing detendants at their request to
sco if e could get the money from Todd & Co., as defendants seemcd
anxious to have done.

That he thought he went twice to see Todd & Co. to get the amount
of the order, (one of said times being a week or ten days after he first saw
Dugan as aforesaid,) but failed to get the money.

That Todd & Co. had been owing Stephens on an account, which had
been settled by giving highwines, and the balance on the highwines,
supposed to be about §11, was a credit on the order.

N AT



41.

43.
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The defendants then called James J. Todd, one of the drawees and
acceptors, and, he was sworn as a witness.

Plaintiff objected to his testimony being received, because of his being
such drawee and acceptor and not released by defendants from liability for
costs. The court overruled the objection, and plaintiff excepted to the
decision.

Todd thereupon testified that his firm (Todd & Co.) paid $150 on the
order as credited, and Stephens called the next day, but got no money ;
that within some ten days after the giving of the order Stephens came
again for his pay, and then asked Todd & Co. to let him have highwines,
and it was then agreed between witness and Stephens that Stephens would
take the amount of his account against Todd & Ca., and the balance of the
order in highwines at St. Louis prices less the freight, the highwines to he
shipped by Todd & Co. upon order of Stephens whenever Stephens would
order the same, and as Todd & Co. could spare the same or turn them out

_ for such payment.

“That as then directed by Stephens, Todd & Co. soon afterwards shipped
fifteen barrels of highwines to Stephens’ commission merchant in St. Louis,
which paid the account and some $11 on the order; that not long after-
wards Stephens came back and spoke about seeing a rectifier at Henry to
see whether he could have more made out of the highwines there, and
told witness not to ship any more until he could see what he could do
there, and witness told him he would ship them where he desired, and that
Stephens did not order any more highwines, nor to witness’ knowledge
come back to demand any more; that if Stephens had demanded them
witness conld have shipped the highiwines, as Todd & Co. had some high-
wines most any time for two months thereafter.

The foregoing was all the evidence.

The following instructions asked by the plaintiff were severally
refused :

1. If the jury believe from the evidence that the defendants or either -
of them-after being notified of the non-payment in part by Todd & Co. of
the order, promised to pay the balance thereon, this would be enough to
sustain the action on the part of the plaintiff.

3. That if there was no definite time fixed for paying the order in high-
wines, but only loose talk by which Stephens agreed to receive the high-
wines if they should be sent by Todd & Co., without binding Todd & Co.
to send them, and this was agreed without any consideration to Stephens,
the agreement was not binding upon Stephens, and would be no discharge
to any party to the bill.

4. That if the alleged agreement between Stephens and Todd & Co.,
was made by Stephens without consideration, or with the assent of de-
fendants to be inferred from their previous request or otherwise, the same
is no defence in this case.

The plaintiff excepted to the refusal of the Cowrt to give each of said
instructions.

The Court gave the following instruction on the part of the plaintiff:

If the jury believe from the evidence that plaintiff took the order on
account of indebtedness due him from defendants, and to allow them credit
for it in case of collection, and acted in accordance with their views, or as
their agent, in reference to its collection, and they with full knowledge
of what had been done promised to pay the balance due on the same, the
promise would be binding on defendants, and authorize & recovery thereon
by plaintiff,




4,

45.

46.

47.

4
DEFENDANTS' INSTRUCTIONS GIVEN TO THE JURY.

1st. That if they believed the state of facts set out in said 4th plea,
they should find for the defendants, unless they believed that Stephens
demanded the highwines and that Todd & Co. refused to deliver them.

2d. That plaintiff' could not recover on account of any express promise
of defendants to pay the order, unless they found such promise to have
been made for a good and valuable consideration.

8d. That if Stephens agreed with Todd & Co. to take the balance on

the order in highwines, in such quantities and at such times as he should
demand them of Todd & Co.,he could not recover upon any express pro-

mise of defendants to pay the order, unless the jury should further believe
that Stephens demanded the highwines and Todd & Co. refused to deliver
them.

Plaintiff excepted to the giving of each of said instructions.

The jury having deliberated several hours were again brought into

- court and reported that they were unable to agree, and at their suggestion

the witness, Todd, was re-called to be re-examined for their satisfaction, and
testified that Stephens agreed with him to take the amount of the account
and of the order in highwines at St. Louis prices less the freight, and that
the highwines were to be shipped as they should be ordered by Stephens
and as they could be spared by Todd & Co.; that fifteen barrels were
shipped, paying the account and some $11 on the order, and Stephens had
not ordered any more to his knowledge; but once afterwards came and
spoke about sceing the rectifier at-Henry, and directed witness not to ship
any more until he could see what he could do at Henry ; that Todd & Co.
almost any day for several months afterwards might have turned out five
or six barrels of highwines. e further stated that this debt was but a
small amount of the claims then pressing against Todd & Co., and that
they had to keep or sell high wines to keep up their business of distilling.

The verdict was for the defendants. .

The Court overruled successively the plaintiff’s motions for a new trial
and in arrest of judgment, and the plaintiff’ excepted.

ERRORS ASSIGNED:
1. That the court erred in receiving incompetent testimony for the
defendants.
9. And in giving each of defendants’ instructions.
3. And in refusing to give each instruction asked by plaintift’ and
refused.
4. And in sustaining the demurrers respectively to plaintift’s second
and third replications to fourth plea, and second and fourth replications to
fifth plea, and otherwise in settling the issues.
5. And in overruling the motion for a new trial.
6. And in overruling the motion in arrest of judgment.
7. And in this, that the judgment is for the defendants whereas it
ought to have been for the plaintiff.
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