12893

Suprerhe Court of Illinois

No.

Stevenson

VS.

Sherwood

71641 G307



T 4 : CLEG iy M
M&% K | {

bt s ST oy o
)S-_: Ule Ou,e.a_mim &%V}uuo«/wé ¥ cppitbac.g |
ac .%@%wmlw WAk .
g I S ERE T WD s Iy o A e S
O e el s e el g

S, A AN SRR o N e N ) w&:afv~
I NEORNTO AN, A WP (O MR, B U, <

Y



Frecne 27- . § \
s S S /9-—% é&&ﬂ, e, el sl Ll o R
Ths 19-2/&.7 i ST Vil 5 e o G S

2 |
o Q}Zg IS ok s e o el e

<




RS
B.JL«.,Q;/H
Sh1 L TR R 12 o - 372 -
L G et T e B, B
\\M Wt fenseral MW M,L__rzb u,}usu,
o @jm,w %MM pro—<ecee -
Lhoin han bton nfalion, e Toloc
Oy~ Coty . yb-&,‘,vm SN SO LN Sl R
. [Breaohos v MeBlIT 4 Seoui 3o
DZl o v N 5 234G
: WL eore SA‘,@\,‘(;@&.“ /. Qe . Oﬁ? Ve
R O e N R T SYRBNY (.
W@/q A A AA
Yw\‘—%\z:j 6*;/;:,7 AA~73 W JLars Aol Qoo
0k e Vi BT o
fonil oy Wootliotan o0 & Lo 326 allvee S ens

—
—
v




S &
S ﬁx., 'W SAheuwrcer %%&Mb
é/ﬂ" QR Cona-lTians, Ca—cas SN

SEl %o@w Ay ﬁefguzm\

l SJva)ivuITMJ ‘ .WQL_OQ,_
@Mdft%ma%%
e T Bt e 8 @ i Driuns o
;\‘Z T, i R Tk O, S et
Ihe Mm¥3’£¢2 Salee %M
bm&/@h@w(m%&mm
e, e s e Q}Dh@,c;
M [9@54’)- AALQ Rl Acha,. Ol
WW NP Y My TN o SO )
Joromam  fanis WW@_&&L‘:«

\




Thee Rieora §,e-a/6 et %&M
MWWOLWPL@%”
Pecas Y so Wre & no . farsing v
iyc()?;g\%gu %m < @ngm
DTN S L S PR € YOy
‘% %r\MW’W&@W~
e T PR A

W(M 0 DI TIGS CRASALS O

10w o NAatia— —
&7 wWenre N arle So M’M



ouw= thar Ao Wt
U{Q,;ﬁx \Wwww
aroge B = e Cow o
o LQQ,‘J,-/QLZC.%W
e famivg i pel aw one Y

f O BEEIROE O VO A AN (2 v
L Sprciar vurdies o fuolag S
Wm@‘%& s]h,m TRINN
ey U



2/%1&17/8;\0 ( Aa/w e
Sl A on z vl 2 Za«%wL Lr0b -
S 475 Lo Jepean 3%
Al

Lo &7 | O Wbzt I Senie I5C o Brncar

e ﬂgmw/%@%%@ecysz
LU 2020 L tboce Boo ceeon,

d%% /m/%w b DT o @ Sheceia
222008220 fpet Lovese WM@ 22 zzzcel



TSP [l

MoWW /&Z/%WI/W“@
% WXM ' Snct occey Seee

W %WWM%W
méd%&’)ﬁzﬂw P28z

MW@ : WM%M
A Q@M&W%&d, Ly FZ>

7 %%4 /7%
W%/ JIE Loz

"7




(T

e

SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

JOHN D. SS‘EVENSON, Appeal from
8. . reutt Ot
DELEVAN O SHERWOOD. Ogle County Circuit Court.

Suit commenced August 23d, 1854.

No statement that a declaration was ever filed in the case. But a dec-
laration is set out; how it came in the record does not appear, nor when.
There is one count only on a note alleged to have been given by the plain-
tiff to T. Sweet for $700, with 12 per cent. interest, dated Buffalo Grove,
July 16th, 1841, averment of an assignment of the note by Sweet to pl'ff.

1st. Plea of General Issue.
2nd Plea, payment to plaintiff.

3d Plea, payment to Sweet, the payee.

General replication to 2nd plea.

Demurrer to 3d plea sustained, and leave to amend.

Amended 3d plea, payment to Sweet, the payee, while he was holder
and owner of the note.

To this amended plea there was no replication.

The record does not show how those pleas, or the replication, or demur-
rer, came into the record, or when; no statement that they were filed in
the case.

June Term, 1857, defendant moved for a continuance, and in support
of his motion read the following affidavits :

Delevan A. Sherwood, }

8.
John D. Stevenson.

John D. Stevenson, the above defendant, first being duly sworn, on his
oath states, that he cannot safely proceed to the trial of said cause, owing
to the absence of one William H. Andrews, whose attendance or deposi-
tion it is out of the power of this affiant to have or produce at the present
term of this Court; that this affiant asks to refer to his affidavit of the last
term, and make it a part of this his application for a continuance And
affiant further, upon his oath, states, that immediately after the last term
of this Court, (not having been fully advised by said Andrews, or any one
else of the name of a proper person to act as Commissioner, for the pur-
pose of taking the deposition of said Andrews,) wrote said Andrews, re-
questinfz _lﬁn to give the name of a pr@@ person to act as Commissioner,
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To this letter affiant received an answer from a friend of said Andreyws,,
stating that the said Andrews, a few days before, had left that section for
Kansas, stating no particular place or part of Kansas the said Andrews
had removed to. That affiant thereupon wrote to the Post Master, and
friend of said Andrews, residing in said Spencer, Massachusetts, to learn,
if possible, the residence or post office address of said Andrews, in Kan-
sas. That affiant has been unable, up to this time, to learn the wherea-
bouts of the said Andrews. That he has used every consistent means in
his power to obtain said knowledge, and has hitherto failed. That affiant
knows of no witness by whom he can prove the payment aforesaid, but by
said Andrews. And that this application is not made for delsy, but that
justice may be done, and that hie hopes to be able to procure the attend-
ance of said witness or his deposition, at next term of this Court.

[Sigued, ] J. D. STEVENSON.
Subscribed and sworn to before me this 2nd day of June, A. D., 1857 .
[Signed,] H. A. MIX,

Notary Public.

STATE OF ILLINOTS—OaLe County, SS.

Circuit Court of said County, October Term, A. D., 1856.

Delevan A. Sllcr\vood,}
vs.

J. D. Stevenson.

John D. Stevenson, the above defendant in this suit, first being duly
sworn, on this oath, deposes and says, that he cannot safely proceed to triai
of the above cause, at this term of Court, owing to the absence of William
H. Andrews, whose attendance or deposition it is out of the power of this
defendant to have at this term of Court. That this affiant expects to be
able to prove by the said Andrews, that the note on which the above ac-
tion has been brought, has been fully paid and satisfied by this affiant._-
That from the time of the commencement of this suit up to the present
time, this affiant has made use of the utmost vigilance to learn the resi-
dence of the said Andrews. That said Andrews, some years since, did
live in the vicinity of Davenport, Iowa, which was the last knowledge this
affiant had of him at the commencement of this suit. That after the com-

10 mencement of this suit, he wrote to an acquaintance at Davenport, and to
other places in the vicinity. That he was advised by answer he received,
that said Andrews had removed to the western part of Iowa, but what par-
ticular place this affiant could not learn. This affiant further states that
after the September term of this Court, 1855, affiant was advised by one
Daniel Higley, who was a connection of said Andrews, that the said An-
drews was still somewhere in the western part of Iowa, and that said
Higley was a brother-in-law, residing in Iowa, from whom he could learn
the residence of the said Andrews, At some time afterwards said Higley
advised this affiant that he had heard from his brother in-law, who advised
him that said Andrews has removed to the State of New York, but what
place said Higley was unable to advise affiant; and from that time to the
present, affiant has used the utmost diligence, by inquiry und writing, to
learn the residence or whereabouts of the said Andrews, none of which
proved favorable; and that affiant had despaired of learning the residence
of said Andrews, when a son of said Andrews, a young man of some 18

1 years of age, came to the residence of affiant, some three weeks since,
and advised him that his father, the said William H. Andrews, now re-
sides in the town of Spencer, in the State of Massachusetts; that there-
upon affiant wrote to said Andrews in regard to the matter of the pay-
ment of said note, and also to get from said Andrews the name of a suita-
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ble person to act as Commissioner ; and that within the last three days;
this affiant has received a letter from said Andrews, but that he has been
unable to procure his deposition at the present term of Court; but that
affiant will be enabled to procure it before the next term of this Court;
that this application is not made for delay, but that justice may be done;
and that said Andrews is the only witness within the knowledge of this
affiant, by whom the payment of said note could be proved.
(Signed) J. D. STEVENSON.
Subseribed and sworn to hefore me on this 6th day of October, 1856.
(Signed) H. A. MIX, Notary Public.

11 The court overruled the motion and defendant excepted.
2. June 10th, 1857, triad by the coart and the 15505 is Hund for plaintiff,
whereupon defendant enters his motion in arrest of judgment, and for a

new trial,
1. June 13,1857, motion for new trial overruled. Motion in' arrest of

judgment overruled. Exception by deft.
Judgment rendered for $76.40, debt, and $153,80, damages and costs.

Defendant appeals.
ERRORS ASSIGNED:.

b First. The court erred in trying the case with the 3d plea unanswered.

=

Second. The court erred in overruling motion for continuance.

Third. The' court erred: in rendering the judgment aforesaid.

B. C. COOK,
Attorney for Appellant.

POINTS AND AUTHORITIES
There does not appear to have been any declaration filed before the
trial in the case.
2d. If there was, the 3d plea, which is a good one, was unanswered.
8d. The affidavits showed good cause for a continuance.
4th, The court only found the 7ssue for plaintiff. There were other issues

undisposed of.
5th. The court did not find any debt or damages; his verdict was

that the issue was found for plaintiff.
B. C. COOK.
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