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In the Supreme Court of Illinois, April Term, 1862.

WILLIAM A. HERRON,
Plaintiff in Error,
Vs,

]
l Error to Peoria.
THE PEORIA MARINE AND FFIRE I?
|
J

INSURANCE COMPANY.
Defendant in Error.

This was an action ot covenant, brought on a sealed policy of insurance.
The only question in the case is the sufficiency of the amended second count
in the declaration, to which a demurrer was sustained in the court below.

The count is set out at length in the abstract with the exception of such
of the conditions attached to the policy as are wholly immaterial to the
case. It alleged that defendants made their certain policy of insurance for
the period of one year subject to certain conditions thereunto attached ; one
of which conditions provided that insurance once etfected thight be continued
for such time as might be agreed on, the premium being paid by the insured
and a renewal receipt being given therefor; that in pursuance of such con-
dition the policy sued on was by the payment of the premium, and the grant-
ing of the renewal receipt continued in force until the time of the destruction .
of the insured premises by fire; that the plaintift’ was interested in the prem-
ises when burned ; that the fire did not happen in such a way as to bring it
within any of the exceptions of the policy, all of which are specifically enumer-
ated ; that plaintift has complied with each and all of the conditions precedent,
which are also specifically set forth, and that the defendants lave failed to
perform their covenants.

It is necessary to aver specitically the performance by plaintift of every
condition precedent. This has been done. Averments are ‘also necessary
to show that the fire did not happen within any of the exceptions of the
policy. Such averments are made, covering every exception in the policy.

The main point is whether or not the action of covenant will lic on the
case made in the count. Writers ou pleading, all agree that the action of
o0 D

" covenant is a proper action on a sealed policy. The question in this case

arises upon the avermeats, that the policy sued on was continued from time
to time by the payment of the premium, and the giving of renewal receipts.
The defendant contends that the action should have been assumpsrr on the
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parol agreements to continue the insurance after the expiration of the origi-
nal limitation of the policy.

1. The policy provides for its own continuation. The conditions attach-
ed form part of' the policy. The 13th condition provides that *insurance
once made may be coutinued for such further term as may be agreed on ; the
premium being paid and a renewal receipt given for the same, and it shall be
considered as continued under the original representation, in so far as it may
not be varied by a new representation in writing, which in all cases it shall
be incumnbent on the party insured to make, when the risk has been changed
cither within itself, or by surrounding or adjacent buildings.” This is equiv-
alent to the old forms of policy, where the policy was good from year to year,
juét 80 long as the insured paid his premium, and complied with the other
- conditions of the policy.

Aungell on Insurance, See. 51.

In all cases here cited, the question arose upon the company’s liability,
for loss happening after the expiration of the year, and betore the payment
of the premium for the succeeding year. IHad the premiums been paid as in
this case, no doubt could have arisen.

2. Had the policy not provided for it§"own continuation by a renewal
receipt, a new policy would, in all cases, have been necessary -to renew the

insurance.
2 Wharton 167.

. In that case the court put their decision expressly on the ground, that
b): the terms of the conditions annexed to policy, the company were bound
to give a RENEWED PortcY. Why a renewal receipt it the old policy is not
still continuing in force.

8. The policy is still in force, or no insurance is affected. A receipt is
no policy of insurance. If an insurance is thereby effected, it is upon the
terms of the original policy. The receipt refers to the poliey Ly irs number,
If a new contract is entered into at all, the policy is adopted as that new con-
tract as an entirety ; and in adopting it, they adopt the seal along with the
rest.

4. The receipt is no new contract. It is simply an evidence of the per-
formance of a condition precedent by the assured. Without it the insurance
is at an end; with it the assured is protected by the original policy.

With regard to the matter necessary to be stated in a declaration, in
covenant, or in sctting forth the facts, the count scems to be full almost to
superfluity.

The court therefore erred in sustaining the demurrer.

MANNING & McCULLOCH.
Attorney’s for Plaintitt.

e
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In the Supreme Court of TIl, 3d Grand Division.

~ A~

WiLLiam A. HERRON,
Plaintiff in Error,
V8.
Tee Prorra MARINE AND
FI1rE INsuraNcE CoMPANY.
Defendants in Error.

Error to Peoria.

This was an action of covemant brought by plaintiff in error
against defendants in error, to recover damages for the breach of’
the conditions of a certain policy of insurance executed by defend-
ants to plaintiff on a certain building in Peoria, which was destroyed’
by fire.

At the November Term, A. D. 1859, defendant demurred to*
plaintiff’s declaration which contained two counts ; the demurrer was
sustained to the second count, whereupon plaintiff took leave to’
amend, and the cause was continued.

At the March Term, A. D. 1860, defendant demurred to the
amended declaration and the demurrer was sustained.

The axended second count is in substance as fcllows :

And for that whereas, heretofore, to wit: on the first' day of Sep-
tember, A. D. 1855, to wit: at the County aforesaid, said defendants
made their certain deed-pole, or policy in substance as set out in
the count to which this is an amendment, and which, so far as the
said policy is therein set out, is hereby referred to and made part
hereof.-
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COPY OF POLICY SET OUT IN SECOND COUNT.

Peoria Marine and Fire Insurance Company, $1000.

By this policy of insurance the Peoria Marine and Firg

81.8.8 Insurance Company in consideration of ten dollars to
S%0000% them paid by the assured hereina'ter naned, the receipt
whereof is hereby acknowledged, doinsure William A. Herron, Esq.,
against loss or damage by fire, to the amount of one thousand dol.
lars on his two buildings of brick, one story high, used as Drug store
and Confectionery, situated on Main street, Peoria, opposite Court
House, as described in application No. 2381, on file in this office.
And the said company do hereby promise and agree to make good
unto the said assured, his executors, administrators, and assigns,
all such immediate loss or damage not exceeding in amount the sum
insured, as shall happen by fire to the property as abeve specified,
from the first day of September, one thousand eight hundred and
fifty-five, (at 12 o’clock at noon) unto the first day of September,
one thousand eight hundred and fifty-six, (at 12 o’clock at noon,)

the said loss or damage to be estimated according to the true and

actual cash value of the property at the time the same shull happen,

and to be paid within sixty days after notice and proof thereof
made by the assured, in conformity to the conditions annexed to

this policy. Provided, always, and it is hereby declared that this
company shall not be liable to make good any loss or damage by
fire which may happen er take place by means of any invasion, in-
surregtion, riet or civil commotion, or of any military or usurped
power, or-any loss by theft at or after a fire. And provided further,

that in case the assured shall have already any other insurance

against loss by fire on the property hereby insured, and not notified

to this company, and mentiened in or.indorsed upon this policy,

then this insurance shall be void and of no effect. And if the said

assured or his assigns shall hereafter make any other insurance on

the same property and shall not give notice thereof to this company,

and have the same indorsed on this instrument or otherwise acknowl-

edged by them in writing, this policy shall cease and be of no

farther effect. And in case of any other insurance upon the property
hereby insured, whether prior or subsequent to the date of this.
policy, the assured shall not, in case of loss or damage, be entitled
4o demand or recover of this company any greater portion of the
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Toss or damages sustained than the amount hereby insured shall bear
to the whole amount insured on: said property. And it is agreed
and declared to be the true intent and meaning of the parties hereto,

that in case the above mentioned premises shall at any time after

the making, and during the continuance of this insurance be appro-
priated, applied or used to, or for the purpose of carrying on or
exercising therein any trade, business, or vocation denominated
hazardous, extra-hazardous, or included in the memorandum of
gpecial rates in the conditions annexed to this policy, or for the pur-
pose of storing or vending therein any of the articles, goods, or
merchandise in the conditions aforesaid denominated hazardous,
extra-hazardous, or included in the memorandum of special rates un-
Tess herein otherwise specially provided for, or hereafter agreed by this
company in writing and added to or indorsed upon this policy, then,
and from thenceforth, so long as the same shall be so appropriated,
applied, or used, these presents shall cease, and be of no foree or effect.
And itismoreover declared that this insurance isnot intended to apply
to, or cover any books of account, written securities, deeds or other
evidences of title to lands, nor to lands, bills, notes, nor other evi-
dences of debt, nor to money or bullion. And that this policy is
made and accepted in reference to the conditions hereto annexed,

which are to be used and resorted to in order to explain the rights:
and obligations of the parties heretoin all cases not herein other-

wise specially provided for.

In witness whereof, the Peoria Marine and Fire Insurance Com-
pany have caused these presents to be signed by their President, and
attested by their Secretary in the city of Peoria and State of Illinois,
this first day of September, 1855.

Isaxc UNDERHILL, President.

C. HorLraND, Secretary.

Which said policy was sealed with the Corporate seal of said
company, and by said defendants, delivered to said plaintiff, and
was subject to certain conditions thereunto attached, which' are in
substance set forth in the first count of this declaration, which is
also so far as the conditions of said policy are therein set out,
rveferred to, and made part hereofi
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SUMMARY OF THE CONDITIONS SET OUT IN SAID"
FIRST COUNT.

1. Eh}lmerntes' what goods are not hazardous,such as dry goods and’
generally such ag are not combustible.

_2: Enumerates trades and occupations, goods, wares and merchan-’
dige denominated hazardous.

3. Enumerates trades and occupations, goods, wares and merchan-
dise which are extra-hazardous, among which are Confectioner’s
stock and Druggist’s and Apothecaries. It also contains a memo<’
randum of such as are to be insured at special rates and such as aré’
Hot to be insured at any rate whatever.

4 Directs what shall be specified in the application, provides for
false descriptions, omissions, over-valuations, etc., increase of risks,"
gubsequent insurances.

; 5. «“No insurance, whether originnl‘or continued; shall be considerad'
Binding, until the actual payment of the premium.”

g Provides for insurance upon goods held in trust.
v Provides for assignmeénts and tranfers of policies.

8. Provides for lightning, explosions of steam boilers, keeping of
gun powder, lighting by camphene etc.

9. Excludes jewels, watches, plate, musical instruments, ete.
10. Obligates the assuied to use due diligence in case of fire.

11. All persons being insured by this company, and sustaining loss’
dJr damage by fire, are forthiwith to give notice thereof to the company
or ils agents, and 80 Soon after as possible to deliverin a particular
account of such loss or dxmage signed by their own hands and veri-
fled by their oath or affirmation; they shall also declare on oath any
and what other insurance has been made on the same property; what
was the whole value of the subject insured, what was their interest
therein, i what gereral anrer (as t6 trade, manufactory, merchan:
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dise, or otherwise) the building insured, or containing the subject
insured, and the several parts thereof, were occupied at the time of
the loss, and who were the occnpants of such bnilding, and when,

and how the fire originated, so far as they know and believe, and pro-

eure a certificate under the hand of a magistrate or. notary public

(most contiguous to the place of the fire, and not concerned in the

loss as a creditor or otherwise, or related to the insured or sufferers)
that he is acquainted with the character and circumstances of the
person or persons insured, and has made diligent inquiry into the
facts set forth in their statement, and knows, or verily believes that
he, she, or they really and by misfortune, and .without fraud or evil
practice, hath or have sustained by such tire, loss or damage to the
amount therein mentioned. And also, if required, shall produce
their books of account and other proper vouchers, and shall also, if
required, submit to an examination under oath by the agent or attor-
ney of the said company, and answer all questions touching his, her
or their knowledge of any thing relating to such loss or damage, or
to their claim thereupon, and subscribe such examination, the same
being reduced to writing, and until such proofs, declarations and
eertificates are produced and examination if required, the loss shalk
not be deemed payable. Also, if there appear any fraud or false

- gwearing, the insured shall forfeit all claim under this policy. | am-

age to buildings not totally destroyed, shal Ibe appraised by disinter

ested men mutually agreed upon by the assured and the office or its

agents; and where merchandise or other personal property is partially

damaged the insured shall forthwith cause it to be put in as good

order as the nature of the case will admit, assorting and arranging
the various articles according to their kind, and shall cause a list,

or invcntory of the whole to be made, naming the quantity and cost

of each kind, the damage shall then be ascertained by the examina-

tion and appraisal of said damage on each article by disinterested

appraisers mutually agreed upon, whose detailed report :1 writing
shall form a part of the proefs required to be furnished by the claim-

ant; one-half of the appraisers fees to be paid by the insurers. A

eopy of the written portion of the policy, to be given in the affidavit

of the claimant in all cases. A

12. Provides that payment shall be made in sixty days after proof of

Toss to the secretary, and in case ne notice is received in sixty days-

e ——



[6]
after loss, it shall be ‘optional with the company to reject or allow the"
game. Italso provides in what cases the comphny may replace the’
property.

13, Insurance once made may be continued for such further term as”
iy be agreed on; the premium being paid, and a renewal receipt
given for the same, and it:shall be considered as continued under the’
original representation, in so far as it may not be varied by 2 new
representation-in writing, which, in' all cases, it shall be incumbent’
* gnthe party insured o make when the risk has been changed, either”
Within itselt or by the surrounding or adjacent buildings.

'
14, Provides {or policies made upon surveys.

15. Provides for damage sustained by the removal of goods from ar’
exposed building.
16. Has reference to chimneys, and police regulations’ concerning:

fires.

17. Limits the (ifué of the commencement of the action for recovery
of any claim to twelve months from the tirié’of loss.

And said plaintiff avers that afterwards, to wit: on the fitst day
df September, A. D. 1856, in pursuance of the thirteenth condition’
attached to said policy, and in consideration of the sum of ten dollars,"
paid by said plaintiff to gaid defendants, as premium for the continu-
since of the insurance of the premises described in said policy, and of i
the covenants of said defendants to be by them performed, according’
to the terms of said policy, it was mutually agreed by, and between
gaid plaintiff and said defendants, that eaid’ policy of insurance
should remain in full force and effect from the first day of September
A.D. 1856, to the first day of September, A. D. 1857 ; and said’
plaintiff avers that in pursuance of said thirteenth condition, he did, at
the time of the making of said last mentioned agreement, pay to the’
said defendants the sum of ten dollars, as premium for the continu-
ance of said insurance for the term aforesaid, and the said defendants’
gave to said plaintiff a renewal receipt for the same in writing,
whereby the said defendants in consideration of ten dollars, to them'
paid by said plaintiff, who was therein‘desoribed’ as'the holder of



[7]

policy No. 281, the receipt whereof the said defendants thereby’
doknowledged, did thereby consent to the continuance of the risk

originally assumed in' policy No. 231, (which policy plaintiff avers
to be the same as that herein-before set forth and described), from'
the first day of September, A. D. 1856, to the first day of September,
A. D. 1854, whereby the said policy of inigirance was continued in
force, and the said defendants continued by virtue of the same to be’
the insurers of the aforesaid premises against loss by fire, according
to the terms of said policy, until the first day of September, A.-D.
1857, to Wit': at the County aforesaid. And said plaintiff farther
dvers, that afterwards, to wit: on the first day of September, A. D»
1857, in consideration of thirteen dollars to be paid by said plaintiff
of the one part, to said defendants as premium for the continuance
of said policy of insurance for the period of one year from the said’
first day of September, A, D, 1857, and of the covenants to be per-
formed by said defendants of the other part, it was mutually agreed’
by and betweern said plaintiff and said defendants, that the said
policy of insurance should remsin in full force and virtue, from the

first.day of September, A. D. 1857, until the first day of September,:
A. D. 1858 ; and said plaintiff further avers; that he did’ at the time

of the making of the said last mentioned agreement, pay to the

gaid deféndants, the said sim of thirteen dollars, as premium as

aforesaid, and the said defendants gave to said plaintiff a renewal

receipt for the same in writing, whereby said defendants in consid-
eération of thirteen dollars to them paid by said plaintiff, who was

therein described as the holder of policy No. 281, the receipt whereof
was thereby ackriowledged, did thereby consent to the continuance of
the risk originally assumed in policy No. 281, from the first' day of

_September, A. D. 1857, to the first dhy of September, A. D. 1858,

whereby the said policy of insurance was continued in full force,
and the suid defendants continued to be the insurers of the"aforesaid
premises against loss by fire, according to the terms and conditiens
of said policy until the first day of September, A. D. 1858. And
the said plaintiff further avers that at the time of making said policy,
and the said several continuances thereof and to the time of the loss
by fire hereinafter mentioned, said plaint.iﬁ; was; and’ continued to
be the owner of the property described in said pdlicy, and interested
therein to a large amovint, to'wit: five thousand dollars, to'wit: at
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the County aforesaid. And afterwards to wit: on the fifth’ day of
July, A. D. 1858, to wit: at the County aforesaid, one of said build-
ings, to wit: the building described in said policy as being used as
a confectionery was burnt down, consumed and destroyed by fire,
which did not happen by means of any invasion, insurrection, riot,
or civil commotion, nor of any military, or usurped power, whereby
gaid plaintiff then and there sustained damage and loss to a large
amount, to wit: the sum of one thousand dollars so assured on the
said premises and building so burnt and consumed as aforesaid.
And the said plaintiff farther avers that the said premises and
buildings in said policy mentioned, at the time of the making of
gaid policy were not, nor at any time since theé'making of the same,
have been insured in any other office than that of said defendants,:
for any amount whatever. And said plaintiff farther avers, that the
said premises describes in the said policy, were by the terms and
conditions thereof, insured by said defendants, as buildings contain-
ifig articles denominated in the conditions of said policy, as extra-
hazardous, and as used for the purpose of carrying on an extra-haz-
ardous occupation, and that the said premises were’ not, during the
continnance of said policy, at any time appropriated, applied, or
used to, or for the purpose of carrying on, or exercising therein any
trade, business, or vocation included in the memerandum of special
rates, in the conditions attached to said policy, nor for the purpose’
of storing, or vending therein, any of the articles, goods, or mer-
chandise, in the said conditions included in the’ memorandum of
special rates. And said plaintiff further avers that the preminm’
for the said insurance, was at the time of the making of said policy,
and at the times of the making of said several remewals thereof,
1intil the time of the loss hereinbefore mentioned, duly paid to, and
accepted by said defendants, and that the said deed-poll, or policy,
at the time of said loss remained in fall force and virtue, to wit: at
the County aforesaid. And said plaintiff furthermore avers that he
did, forthwith, after the said loss and damage, to wit: on the sixth
day of July, A. D. 1858, to wit: at the County aforesaid, give
notice to said company of said loss, at their office in Peoria, accord-
ing to the terms and conditions of said policy, which said notice’
was received by said company within sixty days next after the
deeruing; of said: loge-or dsmage, and- more than sixty days next



(9]
preceding the comuiencement of this suit. And said plaintiff fif:
ther avers that as soon as possible, after the said loss, to wit: on
the first day of Aungust, A. D. 1858, he delivered to said defendants
a particular account of such loss, signed with his own hand, and
verified by his own oath, in which said account so verified with
his oath as' aforesaid; he stated whether any, and what othet
insurance had been made on said premises, what wasthe whole
value of said premises, what was his interest therein, what was
the general manner the said premises, and the several parts thereof,
were occupied at the time of the said loss, who were the occu-
pants of said premises, and when, and how, to the best of his
knowledge and belief, the said fire originated. And said plaintiff
further avers that he procured a certificate under the hand and seal
of Bernard Bailey, a notary public, within, and for the County of
Peoria, aforesaid, residing in the city of Peoria, who was not cou-
cerned in said loss, as a creditor or otherwise, nor related to said
plaintiff, that he, the said Bailey, was acquainted with the charactef
and circumstances of said plaintiff, and had made diligent inqtiry
into the facts setforth in plaintiff’s sail statement, and that he verily
believed that said plaintiff had really, and by misfortune, and with-
out fraud or evil practice, sustained by such fire, loss and damage;
to the amount mentioned in plaintiff’s said statement. *And said
plaintiff further avers that he has at all times been ready to produce
his books of -account, and such other vouchers as said defendants
might reasonably require, and to submit to examination under oath,
touching his knowledge of anything relating to said loss, or to his
claim thereapon. And said plaintiff further avers that the said proofs;
declarations, and certificates were delivered to, and received by said
defendants, more than sixty days prior to the commencement of this
suit; and that although he hath, in all things, conformed to, and ob-
served the said articles, stipulations, matters and things, which, on
his part, were to be observed, according to the form and effect of
said polioy, and of the cenditions thereunto attached. Yet the said
defendants have failed to pay, and make good to said plaintiff bis
loss, and damage aforesaid, and each and every part thereof, and ¢
the same, and every part thereof are wholly unpaid and unsatisfied, -
to wit: at the County aforesaid, contrary to the force and effect of
the said policy, and of the covenants of the said detendants, therein »
in that behalf made as aforesaid, to wit: at the County aforesaid,
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Axd o the said plaintiff,in fact, saith that the said defendants;-
although often requested so to do, have not kept their said covenants
go made by them as aforesaid, but have broken the same, and to
keep the same with said pla'\nt,iﬁ"have wholly neglected and refused,
and still do neglect and refused, to the damage of said plaintiff, of
one thousand dollars, and therefore he brings suit, etc.

Demuirer to’ the declaration and to the several couits, and!
dmended counts thereof, for the tbllowing causes.

1. The action of covenant cannot be maintained upon the dasé’
made in the several counts.

2. The attion is misconceived!
3. The declaration does not sufficiently set forth the facts.

4. The declaration does not sufficiently set out the condition dn-’
sexed to the policy, nor does it show a compliance with the several'
conditions.

5. Other rensons.
Demurrer sustained, arnd plaintiff abides by his declaration.-
Judgment against plaintiff for costs.
'ERRORS ASSIGNED.
1. The Court erred in sustaining the'demurrer to the declaration.-
"2, The Court erred in sustaining demurrer to first count.
§. The Court erred in sustaining demurrer to second count.’

4. The Court erred in sustaining the demurrer to the second'
smended count. ;

5. Said Court erred in rendering judgment on demurrer in favor’
of said-defendant.
MANNING & MERRIMAN,
Attorneys tor Plaintiffe;
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In- the Supreme: Court of Tliriois, April Term, 1862,

WILLIAM A. HERRON,
Plaintift in’ Error,

THE PEORIA MARINE AND FIRE
INSURANCE COMPANY.

Detendant in Error.

Error to Peoria.

s —

This was an action of covenant, brought on a sealed policy of insurance.
The only question in the case is the sufficiency of the amended second count
in the declaration, to whicl a demurrer was sustained in the court below.
The count is set out at length in the

abstract with the exception of such
_attached to the policy as are wholly _imniat

[9R1 2

' o) ‘g a1 it ' ove o 2
It is necessary to aver speeitically the performance by plaintiff of ever;
S S5 st A i

- i S Ave nts are 'also ‘necessary
condition precedent..  This has been done.  Averments are 'also ‘necessar)

to show that the fire did not happen within any of the exceptions of the
policy.

Such averments arc made, covering every exception in the policy.
The main point is whether or not the action of covenant will lxi: u‘n 'tm-.
case made in the count. Writers on pleading, all agree tl.mt t!:e (]l’,ifl’).l ‘:x
covenant is a proper action on o scaled policy. The quc-z.um in t...r ;-il .
arises upon the averments, that the policy sucd o1 .'.-."ut ¢ ,.ntu;uufl frotn time
to time by the payment of the premiumn, and the giving of ren
The defendant contends

eceipta.

been assvssr



parol agreements to continue the insurance after the expiration of the origi-
nal limitation of the policy.

1. The policy provides for its own continuation. The conditions attach-
ed form part of the policy. The 13th condition provides that *insurance
once made may be coutinued for such further term as may be agreed on ; the
premium being paid and a renewal receipt given for the same, and it shall be
considered as continued under the original representation, in so far as it may
not be varied by a new representation in writing, which in all cases it shall
be incumbent on the party insured to make, when the riskhas been changed.
either within itself, or by surrounding or adjacent buildings.” This is equiv-
alent to the old forms of policy, where the policy was good from year to year,
just 8o long as the insured paid his premium, and complied with the other
conditions of the policy.

Augell on Insurance, Sec. 51.

In all cases here cited, the question arose upon the company’s liability,
for loss happening after the expiration of the year, and befure the payment
of the premium for the succeeding year. Iad the premiums been paid as in
this case, no doubt could have arisen. ;

2. Had the policy not provided for its own continuation by a renewal
receipt, a new policy would, in all cases, have been necessary to renew the

insurance.
2 Wharton 167.

In that case the court put their decision expressly on the ground, that
by the terms of the conditions annexed to policy, the company were bound
to give a RENEWED PoricY. Why a rencwal receipt if the old policy is not
still continuing in force.

3. The policy is still in force, or no insurance is affected. A receipt is
no policy of insurance. If an insurance is thereby effected, it is upon the
terms of the original policy. The receipt refers to the policy by its number,
If a new contract is entered into at all, the policy is adopted as that new con-
tract as an entirety ; and in adopting it, they adopt the seal along with the
rest.

4. The receipt is no new contract. It is simply an evidence of the per-

formance of a condition precedent by the assured. Without it the insurance
is at an end ; with it the assured is protected by the original policy.

‘With regard to the matter necessary to be stated in a declaration, in
covenant, or in setting forth the facts, the count seems to be full almost to
superfluity.

T'he court therefore erred in sustaining the demurrer.

MANNING & McCULLOCH.
Attorney’s for Plaintitt.



-

s 2l S ep

C

/
d/ &/7"4 & //mwaz P2

%2 ‘%4/&;//*%/% 2L é

Brerf &

e d,/uc 25 /52y
etlccee A~

L/‘/ﬂ{

b
7 Ay /7 |
[ 7 ; $7 i
St Dsczrren (. A o772t



e 4 IN THE SUPREME COURT.

WILLIAM A. HERRON, 1
vs.
THE PEORIA MARINE AND FIRE INSURANCE COMP:\NY.J

.eo S

DEFENDANT’S BRIEF AND POINTS.

On the first day of September, A. D. 1855. The Defendant executed to the Plain-
tiff a Policy of Insurance. The Policy was sealed with the corporate seal of the
Defendant.  The Policy contained several conditions, of which the thirteenth is in these

On the first day of September, 1856, the Plaintiff paid the Defendant the sum of $10,

and the risk was extended for one year, and the Defendant executed to the Plaintiff a
receipt. i

There is no averment that the receipt was under seal.
On the first of September, 1857, the Plaintiff paid $18 as premium, and Defendant
executed a receipt, extending the risk one year.
There is no averment that this veceipt was under seal.
On April 11th, 1857, an additional insurance of $300 was effected and written in the
body of the Policy. (See Policy set out in first Count.)
v These receipts were not under seal.  The first question we desire to present is: will-
covenant lie ¥ Chitty states the rule to be at follows: “And where a contract under
* seal has afterwards been varied in the terms of it by a distinct simple contract made
“upon a suflicient consideration, such substituted or new agreement must be the sub-
¢ ject of an action of assumpsit, and not of an action of covenant.”’

1, Chitty’s Pleadings, 105, side paging.
Here were three new and distinet agreements, enlarging and extending the risk and /
time.

See Luclani vs. The American Fire Insurance Com pany.
2, Wharton's Penna. Reports 172,

The sylabus is in these words :




o s -

endorsements did not continue the instrument as a speeciality ; and therefore that the
action of covenant would not lie to recover for a loss incurred after the expiration of
the first term.

2 The Plaintiff might have demanded a Policy in conformity with the clause, and have
maintained an action for the breach of it, or he might, perhaps, maintain assumpsit on
the contract remaining in parol.”

¢ The case runs on all fours with the one at Bar.
4 There is no weight in the argument that because the thirteenth condition of the
y Policy provided for a continuance of the insurance, that, therefore, covenant will lie on
the new contract, y
That condition was not obligatory or binding on either of the parties. The term of
renewal was to be agreed on ; the premium was to be paid ; a renewal receipt was to
be given.
The rights and obligations of the parties were precisely the same without the condition.
The same argument ic considered by the Court in Luciani vs. T'he American Insu-

rance Company, 2, Wharton 167, see the case and opinion of the Court,

See the case referred to in Angell on insurance, page 98, § 52.

This point is considered as settled by Angell.

II  This is an action on a Policy under seal, which upon its face shows was issued upon
an application of the Plaintiff. The conditions annexed to the Policy makes this ap-
plication a warranty, The truth of the warranty is a condition precedent to the Plair-
tiff s rightof recovery. The declaration is defective in not setting out the application.

Angell lays down the rule. Angell on Insurance, 437, § 366, as follows:

«Tn a declaration upon a Policy under seal, its contents are much the same as that
in assumpsit, except in matter of form essential to the declaration upon a Policy under
seal, in a declaration upon which the policy should be recited verbatum, together with
all the proposals and conditions to which it refers, constituting a condition precedent ;

and any material variance or omission will prove fatal.”
Ellis on Fire and Marine Insurance lays down the same rule.
Tltis on Fire and Marine Insurance, page 175.

The twelfth condition of the Policy provides that the money shall not be deemed
payable until sixty days after the proofs of loss and other insurance is delivered to the
secretary of the Defendant. There is no averment that such proofs were furnished to
the secretary. The object of this condition is to enable the proper officers of the De-
fendant to pass upon the claims for loss. The Defendant is doing business in several
States and the averment in the declaration would he sustained on proofs of loss being

IIT

furnished to any agent of the Defendant.

v The printed abstract only sets out the amended second count from which it is inferred
that the Plaintiff only relies on said count in this Court. That count does not allege
that the notary whose certificate was procured was the nearest notary or magistrate.

v The several counts are in other respects insuflicient,
II, GROVE, for Deft.
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