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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, a.p..1859.

S. D. Purernavcit vs, Josepn Erviorr and CaaPMAN
WiLLiAMSON.

BRIEF, POINTS, &c., OF PLAINTIEF.

1. Uron an examination of the Record, it will be found that the Court
below made no decision upon the demuwrrer. It was neither overruled
nor sustained; but, upon argument thercon, the Court dismissed the
complainant’s bill.

This alone is cood cause for reversing the decree.
bl D

It is improper and irregular to dismiss a bill upon the hearing of a de-
murrer. If the demurrer is good and the bill defective, the complainant
ought to have an opportunity to amend. He was deprived of this right
by the decision of the Court below.

9. There is equity in the bill, and the complainaut below was entitled
to the relief prayed for.

Field, Benedict & Co. had recovered a judgment against Joseph and
Rufus Elliott. Upon this judgment certain lands had been sold to the
plaintiffs in the suit. The land was properly and legally advertised for
sale. But in his levy and certificate of purchase, the Sheriff made a
clerical error, by omitting, in the description, the north boundary of tho
land.

The levy constituted a part of the Sherift’s veturn. e could have
amended it at any time, either before or after the return of his writ. It
was a matter which by no possibility could operate to the prejudice of the
judgment debtor. The advertiscment for the sale being correct, no person
was deterred from bidding at the sale, and none of course knesw but that
the levy was correct in matter of description. i

The Sheriff ought to have amended lis return before he returned
tho writ,

A Court, on motion, would-grant or even compel sucl amendment,
when the interests of thivd persons were concerned.

A Court of Chancery will always decree the performance of a duty
whien an officer refuses its exeeution, and most especially when it does
not appear that the rights ol third persons have intervened.

3. The same rules upply in regard to the certificate of purchuse.  As
goon a8 the officer discovered that lie had not inserted therein a correct
deseription of the land advertised and sold, it beeame his duty at onco
to make o new certificate carregponding with the facts and with the ad-
tiscment and sule.
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As between the parties, it is not at all material whether there was or
was not any levy made and entered upon the exccution.

It is not for the purchaser at a sherift’s sale to enquire whether a levy
has been regularly entered upon an execution. If the officer has the
execution authorizing him to sell land, and under it makes a sale, the
purchaser will be protected.

4. The plaintiff’ being a purchaser under a subsequent judginent —re-
deeming from the first sale—having obtained his deed under the Statute,
and taker possession of the land under his deed, has a clear right to
have the cloud removed from lis title, and to the relief prayed for by
this bill.

5. The authorities cited by the defendants have no application to
this case. : d
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SUPREME COURT.

=

ANNA B. FOOTE,
Appellant,
IN CHANCERY. =

VS =
e WILLIAM E. FOOTE, f z S
Appellee. BRIEF. o< %m/é

The Bill tn this cause-was filed by the Appellant to obtain a Divorce,

The Court made a decree dissolving the marriage, gave the appellant
the custody of their two children, and decreed that the defendant should pay
her as alimony $500 per year, to be paid quarterly. To so much of the decree
as relates to the alimony, the complainant excepted, as being inadequate in
amount,

The only question here is, as to how much was necessary to support her,
and her children, and as to the ability of the husband to pay what shall be

fit and reasonable.
1 Scam 242—240.

It is difticult if not impossible to adopt any general rule as to the amount
of alimony to be allowed, but it is submitted that the husband, in a case like
this, should be decreed to pay a suflicient amount to support the complainant
and her children, if he has the ability to do so. If she had remained his wife,
the law would have compelled him to support her, the law also would compel
him to support his children. If he so conducts himself as to compel the wife to
seek for adivorce, and the court grants such an application, ought his miscon-
duct to release him from an obligation that would otherwise exist? In other
words, is an allowance whiclr is insufficient to support her and her childven,
Just, when he has the ability to pay sufficient for a decent support? Such a
decree would permit the offending husband to profit by his own misconduct.

In this case $500 is allowed for the support of the wife and her two c¢hil-
dren, the entire family of the defendant, except himself. All the witnesses
upon the subject testify that $1200 to $1400 per year would be necessary
for their support. :

See Testimony of Thos. Lonergan.
Jokn S. Auley,
Robert Hill.

The appellant is a practical printer.

His printing establishment, from his own account, as given to the insu-
nance agent, was worth at least $14,000.

See Testimony of William Thomas.
E, H. Rood.
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Iis bills receivable due the office were,. .. ... $12,000 00

He owed Bills payable......ccvoeuevennnenss $4,790 96
W0 S CHOOL OIS - v-cieie oo aaitrerorers/ate ot SUSEIE SN 860 00
Debts about town............. o aeien 600 00
INotesitol Memiman:tinn o . . s iva 800 00
IO VT & (o) IR S B 00 6 A BT s G G e B 5.4 5 5 5 6 500 00 $7,050 96

$4,049 04
He also owed $1500 to Gridley, and $500 to Holmes. Both these debts,
Lowever, were for real estate, and leave a balance in his favor.

MhelElolmer oIS e st ate d A e $1,000
Deduct HolmesHolaimes & Mt ihir Sl e ol B oy 500
Leaves Balance,.................. $ 500

See Testimony of R. O. Warriner,
W. H. Holmes.

His Residence Property was estimated at.............. $2,000
IneumbianceilorGuidley. . s e S s s et 1,500
Bl anca N vee...S 500 $500
Balance due Defendant.......... $1000

See Testimowy of D. T. Worrel cnd Gridley.

RECAPITULATION.

Printing Establishment, say................. $14,000 00
ANY A C GRENN1G o5 SN eI i e T $12,000 00
1D o et ol | e e At o 7,050 06
Balance due him.......... $ 4,949 04 4,949 04
Value of Real Estate over and above all incum
DB 0 00 000 50,00 00 08 D8 G A oo oG Tn0 s 1,000 00
Amount of Defendant’s Property....... e ..519,949 04

It will be remembered that a large amount of the indebtedness is the
Bills payable, that is, the current erpenses of the business, and which have
doubtless been paid.

Again. The fairest test of a man’s ability to pay, is his income. Upon
that subject there is no conflict of evidence. The only evidence is the testi-
mony of George W. Shepherd, who says the nett proceeds of the oftice is
about $2,500 per annum. That is the profits of the establishment, after pay-
ing all the expenses, including those bills payable, above spoken of, (for
those bills payable are part of the expenses).  Now, then, if the annual nett
income of the defendant is $2,500, he certainly should pay towards the sup-
port of the complainant and their children more than ore.fifth of kis income,
and especially when that one-fifth is not sufficient by one half to pay for
their support.

It is therefore submitted “ that the allowance of alimony is inadequate,
and not so much as should be allowed by the evidence.”

Brier & BircH,
Solicitors for Appellant.
E. Vax Burex,
Of Counsel.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, a. ». 1859.

S. D. Purersavei vs, Josepn Erviorr and CHAPMAN
WILLIAMSON.

BRIEF, POINTS, &c., OIF PLAINTIFF.

1. Uron an examination of the Record, it will be found that the Court
below made no decision upon the demurrer. It was neither overruled
nor sustained; but, upon argument thercon, the Court dismissed the
complainant’s bill.

This alone is good cause for reversing the decrec.

It is improper and irregular to dismiss it bill upon the hearing of a de-
murrer. It the demurrer is good and the bill defective, the complainant
ought to have an opportunity to amend. He was deprived of this right
by the decision of the Court below.

9. There is equity in the bill, and the complainant helow was entitled

to tiie reliet prayed for.

Field, Benedict & Co. had recovered a judgment against Joseph and
Rutus Elliott. Upon this judgment certain Jands had been sold to the
plaintiffs in the suit. The land was properly and legally advertised for
sule. But in his levy and certificate of purchase, the Sherift made a
cierical ervor, by omitting, in the description, the north boundary of the
land.

The levy coustituted a part of the Sheriff’s return. He could have
amended it at any time, either before or after the return ot his writ. It
was a matter which by no possibility could operate to the prejudice of the
judgment debtor. The advertisement for the sale being correct, no person
was deterred from bidding at the sale, and none of course knew but that
the levy was correct inumatter of description.

The Sheriff ought to have amended his retwrn before lie returned
the writ.

A Court, on motion, would graut or even compel such amendment,
when the interests of third persons were concerned. :

A Court of Chancery will always decree the performauce of a duty
when an officer refuszes its execution, and most especially when it does
not appear that the rights ot third perzons have intervencd.

3. The same rules apply in regard to the certificate of purchuse. As
goon s the officer discovered that he had not inserted therein a correct
description of the land advertised and sold, it became his duty at onco
to make a new certificate corresponding with ihe facts and with the ad-
tisement and sale.
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As between the parties, it is not at all material whether there was or
was not any levy made and entered upon the execution.

It is not for the purchaser at a sheriff’s sale to enquire whether a levy
has been regularly entered upon an execution. If the officer has the
execution authorizing him to sell land, and under it makes a sale, the
purchaser will be protected.

4. The plaintiff being a purchaser under a subsequent judgment —re-
deemmg from the first sale—havmn obtained his deed under the Statute, . i

~ and taken possession of the land under his deed, has a clear right to s
have the cloud removed from his title, and to the relief prayed for by .
this bill. T
%

5. The authorities cited by the defendants have no application to
this case.

&
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STATE OF 1LLINOIS, % THIRD GRAND DIVISION,
SUPREME COURT. APRIL TERM, A. D. 1859.

SABIN D, PVUI‘ERBAUGII
vs.

JOSEPH ELLIOTT,

CHAPMAN WILLIAMSON,

ERROR TO TAZEWELL. | e

ApsTrACT OF RECORD.

This was a bill in chancery to correct-an indorsement of levy, and certificate of

urchase given by a Sheriff,

The bill alleges that Tield, Benedict & Co. recovered a judgment against Joseph
Elliott and Rufus Elliott at the April Term, 1857, of Tazewell Circuit Court; and
that, by virtue of an execution issued on said judgment, the Sheriff of said County
lul_/ advertised, and sold, the following premises, on the 1st day of August, A. D.
1857, as the property of said Joseph Elliott, to wit:

a¢ Begmnmg seven (7) chains and sixty-two (62) links north of the southwest corner of the
north half of the northeast quarter of section number two (2), township No. twenty-four (241
north, of range five (5), west of 3d p. m.; thence, running north four (4) chains and lmn-:un n
(47) links, to a post; thence east four (4) chains and iorty-~seven (47) links; thence south, six (6)
chains and forty seven (47) links to a post; thence north, seventy (709) degrees, west four ()
chains and seventy-seven (77) links, to place of beginaing, in Tazewell Uuum.:r. Illinois.™

And that Field, Benedict & Co. became the purchasers of the same; and that the
Sheriff executed to them a certificate of purchase; but that the Sherifl; in describ-
ing the premises sold, made a clerical error in said certificate, by leaving out the &
north boundary of the same. PO

The bill furtmerwibges thad dle pTLllIl»(:: WOre COrTec uy du\mtised‘ulld"s()‘u‘l;' .
that Chapman Williamson one of the defendants, was Sherifl’ of said County at the
date of said sale; and that the Sherilf committed a_clerical error in making the in-
dorsment of the levy on said execution, leaving out the north boundary as in his
certificate of purchase.

The bill further states that, at the April term, 1858, of the Circuit Court of said
Tazewell County, one Rhoda Meclntire obtained a _]udfrment against Joseph Elliott,
one of the defendants to the bill; and that said Rhoda McIntue, as judgment credi-
tor of said Joseph Elliott, caused to be sued out of said Court an execution founded
on said judgment, and I)].l(,Cd the same in the hands of the said Sherifl} and that the
same was levied on the said premises on the 2d day of August, 1858; and that she
then paid into the hands of said Sherifl’ $620 30-100 in full of the 1cdunptlon of
said premises from the sale made in favor of Iield, Benedict & Co., on 1st August,
1857; and that a certificate of redemption was dul) filed; and that, in pursnance of
law, siid Sheriff advertised said premises for sale, and sold the same on the 10th
d'xy of September, 1858; and thai complainant, Putexbau«rh, became the purchaser
thereof; and that a certificate of purchase was executed to him, stating that he would

'be entitled to a deed in 60 days unless the same were redeemed in the mdan time.

The bill states that said premises were not redeemed; and thereupon the Sherift
execufed to said Puterbaugh a deed for the premises so sold, in pursuance of the
statute in such case made and provided.

The Dill further alleges that the said complainant is in actual possession of said
premises, holding under and by virtue of said Sherifl”s deed.

The bill alleges that the clerical errors.above mentioned cloud the title of said prem-
ises; and that complainant, by reason thereof, might find it difficult to sell or dispose of
the same; and also alleges that said Joseph Elliott well knew that the said premises
were sold on the 1st day of August, 1857, to Iield, Benedict & Co jand knew when
the redemption would expire thereon; and knew of the crrors aforesaid.

The bill asks for.a correction of the errors aforesaid.

The defendant, Joseph Elliott, filed a general demurrer to the bill; in which com
plainant joined. The demurrer was sustained, and bill dismissed.

The complainant assigns for errory the ruling of the Court below on the denur-
rery and contends that The demurrer ought to have been overruled; and that the
Court erred in dismissing the bill.

A. L. Davisoxw, for Appellant.

B. 8. PrETTY>AN and J. Roserts, for Appellee.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, A.n. 1859.

S. D. PurerBavci vs, JosEpH ELrviorr and CHAPMAN
WirLiamson.

BRIEF, POINTS, &c., OF PLAINTIFF.

1. Uron an examination of the Record, it will be found that the Court
below made no decision upon the demurrer. It was neither overruled
nor sustained; but, upon argument thercon, the Court dismissed the
complainant’s bill.

This alone is good cause for reversing the decree.

It is improper and irregular to dismiss a bill upon the hearing of a de-
murrer. It the demurrer is good and the bill defective, the complainant
ought to have an opportunity to amend. He was deprived of this right
by the decision of the Court below.

2. There is equity in the bill, and the complainant below was entitled
to the reliet prayed for.

Field, Benedict & Co. had recovered a judgment against Joseph and
Rutus Elliote. Upon this judgment certain lands had been sold to the
plaintifts in the suit. The land was properly and legally advertised for
sale. But in his levy and certificate ot purchuse, the Sherift made a
cierical error, by omitting, in the description, the north bhoundary of the
land.

The levy constituted a part of the Sherift’s return. Ie could have
‘amended it at any time, either before or after the return ot his writ. It
was a matter which by no possibility could operate to the prejudice of the
Judgment debtor. The advertisement for the sale being correct, no person
was deterred from bidding at the sale, and none of course knew but that
the levy was corrcet in matter of description.

The Sheriff ought to have amended his return before he returned
the writ.

A Court, on motion, would_grant or even compel such amendment,
when the interests of third persons were concerned.

A Court of Chancery sill always decree the performance of a duty
when an officer refuses its execution, and most especially when it does
not appear that the rights of third persons have intervened.

3. Tho same rules apply in regard to the certifiente of purchuse.  As
goon us the officer discovered that hie had not inserted therein a correet
deseription of the land advertised and seld, it beeame his daty at once
to make a new certificate eorvespending with the facts and with the ad-
tisement and sule,
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As between the parties, it is not at all material whether there was or
was not any levy made and entered upon the execution.

It is not for the purchaser at a sherift’s sale to enquire whether a levy
has been regularly entered upon an execution. If the officer has the

\
|
!
|
|
purchaser will be protected. !
|
|

execution authorizing him to sell land, and under it makes a sale, the
4. The plaintifi’ being a purchaser under a subsequent judgment —re-
deeming from the first sale—having obtained his deed under the Statute,
and taker possession of the land under his deed, has a clear right to
have the cloud removed from his title, and to the relief prayed for by
this bill. i
i
6. Tho authorities cited by the ‘defendants have no application to i
. 7= 4 / 7/ :
this case. ¥ T 5 ,
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