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Supreme Court, State of Illinois, Third Grand Division.
MATTHEW B. FINLAY, Plaintiff in Error,

7S,
THOMAS 8. EICKE;ESON,
R. G. HOWLAND, O
WILLIAM C. JONES, and Defendants in Error.
——— Hewland,
ABSTRACT.

This was an action of foreign attachment commenced by Thomas S. Dick-
erson, plaintiff, in Circuit Cowrt of Cook County, on the first day of Novem-
ber 1859, against R. G. Howland and William C. Jones, defendants, the latter
only being a nonresident, on a joint debt against the said Howland and J ones,
and amounting as sworn to, to the sum of $979,34-100, and being for goods
sold and delivered.

The usual affidavit and bond were filed, and the usual writ in such cases is-
sued to the Sheriff of Adams county on the day aforesaid, returnable to the
November term of said Court, 1859, (21 Nov.) and directing the property of
Jones to be attached. R. G. Howland to be summoned, and Matthew B. Iin-
lay and Howland to be summoned as garnishees of said Jones.

This writ was on the 18th day of November 18.69, returned by said Sheriff,
not found as to Jones, and served on the 15th of siid month on Howland, de-
fendant, and Finley and Howland garnishees.

On the 6th day of December thereafter. the Plaintiff filed his declaration in
said cause, counting on the defendants owing him $1,500 for goods sold and
delivered, the same sum for other goods sold and delivered, the same sum for
money lent, the same sum for money paid, the same sum for money had and
received, the same sum for interest, the same sum for work and labor, &c., and
the same sum on account stated and alleging damages $1,500. And the plain-
tiff at the same time also filed the usual interrogatories to garnishees.

On the 5th day of February A. D. 1860, there was filed in said Court a
copy of notice and certificate of publication of the same, which notice and cer-
tificate is as follows:

“ Cook County Circuit Court, November Term, A. D. 1859.
Thomas S. Dickerson,

s.
R. G. Howland and William C. Jones.

Public notice is hereby given to the said William C. Jones, that a writ of
attachment issued out of the office of the Clerk of the Cook County Circuit
Court, dated the first day of November, A. D. 1859, at the suit of the said
Thomas S. Dickerson and against the estate of the said William C. J ones, for
the sum of nine hundred and seventy nine dollars and thirty four cents, direct-
ed to the Sheriff of Adams county, which said writ had been returned executed.
Now therefore, unless you, the said William C. Jones, shall personally be and
appear before the said Cook County Circuit Cout on or before the first day of
the next term thereof, to be holden in the city of Chicago, on the third Monday
of November A. D. 1859, give special bail and plead to the said plaintiff’s ac-
tion, judgment will be entered against you and in favor of the said Thomas S.
Dickerson, and so much of the property attached as may be sufficient to satis-
fy the said judgment and costs will be sold to satisfy the same.

Lunman Eryore, Plaintiff’s Atty.

W. L. CHURCH, Clerk.”

We, the undersigned, publishers of the Chicago Press and Tribune, do here-
by certify, that a notice of which the annexed is a true copy, was published
four consecutive weeks next after the 20th day of November 1859, in the daily
edition of the Chicago Press and Tribune, a news aper published in, and of
general circulation through the county of Cook, and State of Illinois.

PRESS AND TRIBUNE (CO.

Chicago, Illinois, February 2d, 1860. By G. D. Willitson.

On the 15th day of October A. D. 1860, Judgment by default was entered
against the defendants Howland & J ones, and the Court assessed the damages
at $1,149 98, and rendered judgment for the same. And the said plaintiff hay-
ing theretofore filed interrogatories to the garnishees Howland and Jinley, a
conditional judgment was rendered against them at the same term for $1,149
98, and a scire facias ordered.
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On the 19th day of October A. D, 1860, the said Matthew B. Finley filed in
said Court his answer as garnishee in said cause, denying that at the time of
the service of said writ on him, or since he as or has been indebted in an
manner to the said defendants or either of them, and also denying that he did
then have or since has had in his possession or control, custody or charge, any
moneys, goods, chattels, choses in action, credits or effects which ever be-
longed to said defendants, or either of them, other than what he received be-
fore servica of said wait, from the said J ones (who had been the owner of the
same) under and by virtue of a certain assignment made by said Jones in good
faith to the said Finley, on the 13th day of May 1859, and which is as follows :

An indenture made and concluded this 18th day of May A. D, 1859, be-
tween William C. Jones of the county of Adams and State of Illinois, party
of the first part, and Matthew Finlay of the same place, party of the second
part, and the several other parties whose names are hereunto subscribed, cred-
itors of the said J. ones, parties of the third part. 'WiTNEssEs, that whereas the
said Finlay has incurred divers Liabilities as security for the said Jones, and he
is indebted unto the said parties of the second and third part, in divers sums of
money which he the said party of the first part is unable to pay at present.
Now, therefore, this Indenture witnesseth, that in consideration of one dollar
paid by the said party of the second part, to the party of the first part, and of
the trusts hereinafter created, the said party of the first part does hereby grant,
sell, convey, assign, transfer and set over unto the said party of the second
part, all the goods, chattles, wares, and merchandize, machinery and tools now
in the building occupied by the said party of the first part as a store room and
shop, and situate on the South-East corner of Lot eight, in Block eight of the
original town, now city of Quincy in said county, and also all notes and ac-
counts payable to the said J ones, or to the late firm of Howland & J ones, and
also all the right, title and interest of the said Jones to a certain lease from
John McFadden to William C. Jones.and Rowland G- Howland, of the follow-
ing described Real Estate, to wit: The main building and all the premises and
buildings on the following described lot and also the ground, to wit: Thirty-four
by one hundred feet, being a part of lot number eight, in block number eight, in
the original town now city of Quincy aforesaid, and bounded as follows: Begin-
ning at the South-East corner of said lot and running thence West along Hamp-
shire street thirty-four feet, thence Novth onehundredfeet, thence East thirty-four
feet to Fourth street, thence South along Fourth street to place of beginning, sub-
Ject to certain exceptions therein named; which lease bears date June Sth. 1855,
and was recorded June 9th, 1855, in Book J of Mortgages, on pages 423-4-5
of Adams county Records, and all the estate and interest of the party of the
first part therein. Upon trust however that he the said party of the second
part, his executors and administrators, do and shall, as soon as conveniently
may be, make sale and dispose of sush parts of said property as are in their
nature saleable, for the best prices in money that can be reasonably had or ob-
tained for the same, and shall collect and get in so much and such parts thereof
as are in their nature not saleable, and it 1 hereby declared & agreed that the
said party of the second part and his executors shall stand possessed and in-
terested in the aforesaid property, and the money to arise by such sale or sales,
and to be called in and received as aforesaid upon trust, and to the intent that
he or they shall and do in the first place pay and return to and reimburse him-
self or themselves all such costs, charges, and expenses as he or they respec-
tively shall or may pay, sustain or expend in or about such sale or sales to be
made as aforesaid, or in collecting or getting in the debts and sums of money
mentioned, to be hereby assigned as atoresaid, and do, and shall there also pay
the expenses of preparing and executing these presents, and all costs, charges
and expenses incident thereto or which may be incurred or sustained in or
about the execution of the trusts herein expressed, or any of them, including
reasonable compensation for the service of said Finley. And then in trust that
he, the said party of the second part, and his executors and administrators do
and shall apply the residue of the proceeds of said property ; firstly, to the
payment of the following debts : that is to say, a debt from Howland ‘& Jones
to Flagg & Savage, and for about $250, the samo being promissory notes for
$250, dated September 15th, 1858, and due October 15th, 1858. Also a note
made by said Jones to George Padgett for $355 09, and bearing date Febru-
ary 10th, 1859, and payable one year after date, yith fen per cent. interest from
date. Also, a certain agreement made by thé Aid Tor6s to Powers' & Finldy,
as security to pay to Giles F. Filley, on the first of Auglst A. D. 1859, the
sum of $550. Also, a certain note made by the said Jones to Powers & F inlay
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for $100 and ten per cent interest, and payable one day after date; and a cer-
tain other note for $28, of like date, time of payment, and rate of interest and
parties, and also to the payment of all other debts which the said Jones alone
or with any other person may owe to the said Flage & Savage, George Padg-
ett, Giles I Filley, Powers & Finlay, or either of them. AIl which aforesaid
debts the said Finlay as security for said Jones, has heretofore promised to pay
or cause to be paid ; and the residue of said proceeds the said Finlay is next
to apply to the payment of whatsoever remains unpaid on two judgments in
favor of U. Campbell & Co. against the said Howland & Jones, rendered at the
October term of the Circuit Court of the county of Adams, and State of Illi-
nois. Andif thereafter any thing shall remain of the proceeds of said proper-
ty, the same shall be paid pro rata to the other creditors of the said Jones
and the creditors of the late firm of Howland & Jones who shall assent hereto,
and if any thing shall remain after the payment of said debts, then such surplus
to be paid to the said Jones or his legal representatives.

And for the consideration and purpose aforesaid, the said Jones hath made,
constituted and appointed, and by these presents doth appoint the said Finlay
his executors and administrators, his true and lawful attorney and attorneys in
the name of said Jones, or otherwise to adjust, settle and liquidate all accounts
and notes relating to the premises, and from time to time to collect, get in and
use, and take all or any legal or equitable means, course or expedient, for the
recovery and receipt of all the debts and sums of money mentioned, to be here-
by assigned as aforesaid, and upon the receipt thereof, or of any part thereof,
receipts, acquittance and other effectual discharges for the same, or so much
thereof respectively as shall be then acknowledged or expressed to have been
received, to make, sign, seal and deliver and compound for any bad or dubi-
ous debt or debts, and one or more attorney or attorneys, agent or agents, un-
der him or them, for all or any of the purposes aforesaid from time to time, and
again at his or their pleasure to displace, and further to do and execute all and

. every other act and acts requisite or expedient to be done in or about the pre-

mises, as fully and amply to all intents and purposes, as he, the said Jones
might or could do, or have done in his own proper person if these presents had
not been made. And the said Jones, for himself, his heirs, executors and ad-
ministrators, doth covenant, promise and agree, to and with the said Finlay, his

executors and administrators, Weﬁ oree terand with-the
seid-F'ivkay, s exeewdors and adretnistrators, Shalrdnd Wil 4€ all times lere-

after, justify and allow, ratify and confirm all'and whatsoever he, the said Fin-

lay, his executors and administrators shall lawfully do or cause to be done, in

or about the premises, and shall not nor will 1'evof;e or make void any of the

powers hereby given, or in pursuance of these presents, to be given to the said

Finlay, his executors or administrators, nor release, discharge or compound any

of the debts or sums of money hereby intended to be assigned as aforesaid, nor

sue for, or intermeddle with the same, or any part thereof, nor do any thing
whereby the recovery thereof, or any part thereof. shall in any wise be hin-

dered and prevented, nor otherwise act or interfere in and about the premises
further and other than the said Finlay shall direct, devise, or require ; also, that
he, the said Finlay and his executors and administrators, shall be charged and
chargable with his or their respective receipts, payments, acts, and wilful de-
faults, and not otherwise; and shall not be charged or chargable with or for
any sums of money other than such as shall actually and respectively come
to his or their hands, nor with or for any loss or damage which shall or may
happen in or about the execution of any of the trusts, without his or their wil-
ful default. And it is further agreed that the said Finlay may cause the prop-
erty aforesaid, or any part thereof, to be insured at his discretion, and deduct
the premium of such insurance, as expenses as herein before provided for the
deduction of expenses. And the said Jones further agrees, that upon reason-
able notice he will attend the said Finlay and assist him in making and adjust-
ing all accounts relating to the assigned premises and property; and the said
Jones covenants that he will, at the costs of the party desiring the same, per-
form and execute all further reasonable acts necessary to the performance of
said trusts, and for the further and better assuring amvly assigning the property
aforesaid hereinbefore mentioned, and intended to be assigned, and for ena-

bling the said Finlay to collect, recover and receive the same or any part there-

of. And the said Finlay covenants on his part, that he will faithfully execute

all the trusts herein and hereby reposed in him as aforesaid so far as he may be

able, with reasonable diligence to perform the same.
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Page In witness whereof, the parties hereto have hereunto set their hands and seals
the day and year first above written.
: WM. C. JONES, [SEAL.]

M. B. FINLAY, [sEAL.]
GEORGE PADGETT, [sEAL.]
FLAGG & SAVAGE, [SEAL.]
GILES F. FILLEY, [sEAL.]
By Gooowin & Davis, Azty's.

: POWERS g/}%}{LAY.

26. The answer further shows that the property so seeaéd by the said garnishee
amounted in value only to $2,855 05, and that af and from the time of said
service on him, and till the filing of said answer, he had in his hands derived
from said property, only the sum of $968 56, and three promissory notes ob-
tained from the sale of said property by him, as follows, to wit:

One note from Scheipering & Co. to said Garnishee for $386, due February
10th, 1860.

One do from same to same for $220, due April 11th, 1860.

Ono do from same to same for $220, due June 10th, 1860.

o5 94 25 Having in good faith before the time of said service, sold all of said property

32 % = and collected all debts that could be collected, and paid over the remainder of
said funds according to the terms of said assignment to persons thereby enti-
tled, and the same being all that could be realized from said assigned property
by reasonable diligence in the management of the same. And that all the cred-
itors of said Jones except the said Dickerson and one James Parnell, had be-

2,27 fore said service assented to said assignment. And that the funds that came in-
to the hands of said garnishee from the assigned property, were insufficient to
pay the claims of those creditors who had assented to the assignment.

‘And afterwards, to wit: on the 28th day of June A. D. 1868, the said cause

46, 47245, ©ame on to be heard on the answer aforesaid of said garnishee, and his motion

' 5= 10 be discharged. Whereupon the said Court set aside said conditional judg-
ment, and rendered judgment in favor of the said R. G. Howland and the said
William C. Jones, for the sum of $1,149 88, with costs of suit for the use of
said plaintiff, and against said Finlay, and ordered execution therefor. And
that the said moneys when collected be applied to the said original judgment.

To reverse this last mentioned judgment, the said Finlay seeks a writ of
error and a supersedeas, to restrain further proceedings in said cause until the
same may be heard in the Supreme Court of thr State of Illinois.

The errors assigned in this cause are in substance : o s ol o) it ol

1., That the garnishee Finley, instead of having a judgment rexderéd
agafnst him, ought to have been discharged.

2. That if any judgment should have been by law rendered against the
said Finlay as garnishee, it should not have been rendered in favor of the said
Howland & Jones for the use of said plaintiff, but on the contrary, in favor of
the said Jones alone for the use &c.

3. That the judgment rendered was too great in any event; the answer
only disclosing $968 56, in the hands of the garnishee, and the judgment be-
ing for $1,149 88.

WHEAT & GROVER, Pif’s Aety's,

PLAINTIFEF’S BRIEF OF POINTS.

Before any valid judgment could by law have been rendered against the
garnishee, a valid judgment must have previously been rendered against the
defendant in attachment. 1 Purp. Stat. page 100, sec. L /S~

There was no such judgment in this case. The apparent judgment on the
record in this case against Jones was a nullity because :

1st. The certificate of publication of the printer copied in the record fur-
nishes no evidence at all that any publication of notice was ever made.

Tn order that such certificate should be evidence, it should have stated the
dates of both the first and last paper containing the same. 1 Purp. Stat. sec 1.
page 77. In this case it states neither of these dates directly or inferentially.
See Record 16.

2d. The statute required the notice to state among other things, that unless
the defendant in attachment should appear, give bail, and plead within the time
limited by law for appearance, judgment would be rendered, &e. 1 Purp.
Statutes, 99, sec, 14.

This time, in case of no personal service (the case here) was to be sixty



days after the first publication, (and this having been made during a term of
the Court,) must have been for some subsequent term, at least sixty days off.
This notice, however, instead of following the statute, required Jones to ap-
pear to the term of the Court then being held. ) 3

The cases of Jones vs. Hoblit and Pardon vs. Dixon, 23 IIL 17 3 and 572,
seem to establish that, even in case of personal service, such defects as the
foregoing would render any judgment founded thereon a nullity. '

These objections, in the case of a garnishee, are not altogether tcghmcnl,
because, unless duly charged by valid legal proceedings, he has no defence to
subsequent suits by other creditors.

3. In respect to the first error assigned, and on the real merits of the case,—

The answer states the assignment to have been made in gqod Jaith.

(This must be taken as true and admitted, as a matter of fact.)—

That the plaintiff in error owed nothing and held nothing, except under
said assignment. If this is valid, his defence was complete. 5

Although the Court below held the assignment invalid, (as it seems,) it is
difficult to conjecture on what grounds.

The covenant of the assignor to the assignee, in the first part of the deed,
that the assignee shall not be held liable to the assignor except for actual re-

ceipts and wilful defaults, when construed in connection with the covenant of

the assignee in the last part of the deed to all the parties interested, that he
will faithfully execute the trusts, &c., does not ¢nvalidate the assignment.
MeIntyre v. Bimson, 20 Ill. 502, 503.
Burrill on Assignments, 374.
2 Par. on Contracts, 12.
Grover v. Wakeman, 11 Wend. 187-192.
Brighamv. Tillinghast, 15 Barb. 618, 620.
Jacobs v. Allen, 18 Barb. 549.

An assignment, like any other instrument in writing, should be so construed
as to render it legal and operative rather than illegal and void.
Burrill on Assignments, 374, and cases there cited.
11 Wend. and 15 Barb. above.
21 der LT
Construing together the clause in the assignment declaring the trusts,
(middle of p. 2 Abstract,) and the covenant of the assignee, (bottom of p. 3
Abstract,) their meaning is this and this only, as is supposed: that the as-
signee is to convert the property, as soon as it can conveniently be done with

reasonable diligence, into money—that is to say, without unnecessary trou-

ble, expense, or delay. It is not supposed such provisions render the assign-
ment invalid, or, in other words, conclusive evidence of fraud.

Burrill on Assignments, 197.

Cunwingham v. Freeborn, 11 Wend. 266, 257.

Surely the clause in the assignment which provides that if anything re-
mains afler payment of all the creditors who assent to the assignment, (which,
in this case, is nothing more or less than that they will receive the money rais-
ed from the sale of the property assigned) to the extent of their debts, the sur-
plus shall be paid to the assignor or his legal representatives, cannot make
assignment invalid. Such a provision is only a declaration of what the
law would be in the absence of any provision in that respect in the
assignment.

Coukling vs. Carson, 11 Ill. 510. Hendman vs. Dill, 11 Ala. 689. Grim-
shaw vs. Walker, 19 Ala. 101. Austin »s. Johnson, 7 Ham. 191. Also see 2
Kent 9th Ed. 728 to 734, and notes.

In respect to the 2d error assigned, it is difficult to conjecture on what
ground a judgment could be rendered in favor of the defendants in attach-
ment, Howland and Jones jointly, on the answer of Finlay, when it denies
;111 I{mnner of connection in any way between him and the defendant, How

and.

In respect to the 3d error assigned,



There was in the hands of Finlay, at and from the time of the service of
the writ of attachment on him till the filing of his answer, only $968.58.

The only other thing he had in his hands in any way connected with the
transaction, was three notes to himself, amounting in the aggregate to $820,
from Scheipering & Co., obtained by sale of the assigned property, made by
him on credit. ,

If the assignment is valid, he of course is not to be charged as garnishee,
either with the money or the notes.

The plaintiff secks to charge the garnishee, because he says the assignment,
is invalid. Can he, in order to make out such charge, ratify for the assignor
a sale made contrary to the term of the assignment, and by attachment reach
the funds or proceeds recovered from such sale?

Must he not go against the property sold where that might be?

If those notes could bereached by attachment, should it not have been by
garnishment of the makers?

How is Finlay to be charged for them, when perhaps they never would be

aid ?
= If he had surrendered ihem up to the Sheriff, or to the Court, how could
they have been disposed of by any law of the State of Illinois?
WHEAT & GROVER, Aity's for Plf’s in Krror,
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