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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 18638.

HIRAM SCHOFIELD )

‘= e .
HENRY S%E T EXisn l,klzrror to Stephenson.
AMOS HEMMING. |

ABSTRACT AND BRIEF.

The declaration is in debt, on an agrecement, by which defendants in
crror agreed by writing, under scal; to build a house according to cer-
tain plins and -specifications, which are referred to in the contract.—
Plaintiff in error agreed to pay $800 at one time, §490 at another, and
to deliver a span of horses, double harness and tvagon, at $310. Breach ;
that the $490 was not paid, and horses, wagon and harness were not de-
livered.

The specifications are not made part of the declardtion, nor is it stated
in the narr: what the specifications were. The defendant beloiv pleaded,
among other things, that plaintiffs below did not erect the house in a
workmanlike manner, &c:, but did it so badly that it ivas worth nothing:
There was a demurrer sustained to this plea. We claim that if this plea
was not a good anstver; that the declaration tas bad, and that the de-
murrer should have related back to and been sustained to it. The spes
vifications should hive been set forth so that it might appear what the
contract really tvas ; and because a necessary part of the contract was
omitted; the narr. is bad.

frt ordei to cnable the plaintiff to recover for building the house, it
st have been built in compliance with the contract or accepted in licu
of it: (Chitty on Contracts, 493, and notes.) We cannot tell by the con-
tract; without the specifications, whether the house in this case was to be
of wood, brick, stone or other material, whether slated, shingled or com-
position roof, &ec. The declaration should state what the contract is,
and when it appears by the contract mentioned in the narr. that there is
amother contract or writing referred to, what that is should be alleged:
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It the plaintiff had contracted to build a house just like the one deseribed
in another contract between other parties, the latter one must necessarily
be stated ; so when the contract is to build in accordance with certain
specifications, what the latter are should be alleged.

All that is alleged in the 5th plea could perhaps have been proved un-
der the plea of n¢l debi?, and consequently we have nothing to say on
the question raised by the demurrer, except that the first fault was in
the declaration. The copy of the contract and specifications are not
made part of the declaration in any way.

The Court below ought to have ruled the plaintiff tofile a more definite
bill of particulars. $500 for extra work on the house is too general, and
the intended benefit of'a bill of particulars is lost to the defendants. These
$500items are mere repetitions of the narr. A right to have a bill of items
or amount is one given by the statute, and the refusal to give the party
asking it his rights under the statute ought not to be a matter of discre-
tion not to be reviewed on error. After the jury was empanneled the
Court, on motion of the plaintiff, gave leave to withdraw a juror, and
the juror was withdrawn, and defendant excepted. At common law this
could not be done, except by consent, in civil cases. (5 Bacon’s Abr.
335, 3 Hill 8. C. 262, Ry. & Wood, 402.) Our statute has conferred
upon the Court the power, in case ot sickness, death or non-attendance,
or discharge for reasonable cause of a juror, after he is sworn, to supply
his place on the panel. (Purple’s Stat. 256, sec. 12.) But there is no
power by statute to withdraw one of the jury at the request of the
plaintiff or defendant, when he is surprised on the trial by a defect in
his pleading requiring amendment in order to admit evidence. At com-
mon law the juror was discharged by consent. and each party paid his
own costs. (2 Tidd’s Pr. 862.) The power of the Court to discharge a

Jjury or withdraw a juror in casc of surprise, is perhaps now cetablished

in the United States, (8 Cow. 127,) by a gradual relaxation of the old
common law strictures. We claim, however, that it should have had
the effect of a non-suit as to the costs. (Lee 5, Cowen 30, Purple’s Stat.
276, sec. 5.) There does not seem to be any discretion as to dividing
costs in the case of a withdrawal of a juror. Like a non-suit or n0l. pros.,
a judgment against plaintiff for all previous costs should follow.

MEACHAM & GOODIUE,

LELAND & BLANCIIARD,

; ZFop Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DI1IVISION,

APRIL TERM THERBEOF, A. D. 18863.

HIRAM SCHOFIELD )

l M %/
HENRY S’v]%.’l‘TLEY and [ Zrror to Stephenson.
AMOS HEMING.

BRIEF FOR DEFENDANTS IN ERROR.

It is claimed the demurrer to 5th and 6th pleas should have been car-
ried back to declaration. '

Defendant below had already pleaded general issue (vecord, p. 20.)—
Wilson vs. Myrick, 26 Tl1. 85.

‘When the demurrer was sustained in the court below, defendant did
not move to carry it back, (record p. 31.)

Six pleas were filed to the original declaration. The demurrer was to
the 5th and sixth. Afterwards, when the juror was withdrawn, plaintiffs
obtained leave to file amended declaration (record p. 36,) and defendant
afterwards took leave to file Azs pleasuscd on the former trial, as pleas to
amended declaration, and plaintiffs took leave to file their replications
before used (record p. 38.) The demurrer is therefore not in the case.

The amended declaration is not copied in the record.
The Clerk certities it contains the original declaration, &e.
1t does not purport to be a full and complete transeript.

The fact being that the amended declaration was an entire new dee-
laration, and was not demurred to at all.
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It is contended that plaintiffs below should have been ruled to file
a more specific bill of particulars.

This objection was to the bill filed with the original declaration. But
there is no bill of particulars in the record, that this court can notice.
Defendant should have preserved it by bill of exceptions if he desired
to raise points on it here, Francy vs. True, 26 T11. 184, and he should
be at the expense of the improper matters inserted in this record, what-
ever be the decision of the case.

III.

It is insisted that the court erred in permitting a juror to be with-
drawn, and continuing the cause at plaintift’s costs of term. '

This court will presume the court below had good reason to withdraw
the juror, unless the contrary is shown. Cornelius vs. Boucher, Breese, 32.
The practical effect was to continue the cause one term, and the court
imposed the usual terms.  Plaintiffs were obliged to amend their declar-
ation—all defendant can complain of is the allowance of the amendment.
But the court has a discretion in this respect necessary to the adminis-
tration of justice, and the power to withdrrw a juror must of necessity
reside in the court. Miller ws. Dletzger, 16 Il1. 398, And where an
amendment is in the discretion of the court. it may impose whatever
terms it pleases, and its discretion cannot be assigned for error. Leslep
vs. Peters, 3 Scam. 45.

In the case in Cowen, cited by plaintiff in error, a rale for judgment
in case of non-suit was entered, but that practice does not obtain here.
4 Scam. 447; 3 Gilm. 88; 22 Il 142.

. &/&J’ For Defendants in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, .A. D. 1863.

HIRAM SCHOFIELD
vs €

HENRY SE][),,LEY AND

AMOS HEMMING.

Lorror to Stephenson.

M

ABSTRACT AND BRIEF.

The declaration is in debt, on an agreement, by which defendants ir
error agreed by writing, under seal, to build a house according to cer-
tain plans and specifications, which are referred to in the contract.——
Plaintiff in error agreed to pay $800 at one time, $490 at another, and
to deliver a span of ]101 ses, double harness and wagon, at $310. Breach ;
that the $490 was not p'ud and horses, wagon and harness were not (lo
livered.

The specifications are not made part of the declaration, nor is it stated
in the narr. what the specifications were. The defendant below pleaded,
among other things, that plaintiffs helow did not erect the house in a
workmanlike manner, d&c., but did it so badly that it was worth nothing.
Thuew as a demurrer sust'uned to this plea. We claim that if this plca

'as not a good answer, that the declaration was bad, and that the de-
murrer should have related back to and been sustained to it. The spe-
cifications should have been set forth so that it might appear what the
contract really was; and because a necessary part of the contract was

omitted, the narr. is bad.

In order to cnable the plaintiff to recover for building the house, it
must have been built in compliance with the contract or accepted in lien
of it. (Chitty on Contracts, 493, and notes.) We cannot tell by the con-
tract, without the specifications, whether the honse in this case was to he
of wood brick, stone or other material, whether slated, shingled or com-
position roof, &e. The declaration bhould state what 1110 contract is,
and when it appears by the contract mentioned in the narr. that there s
another contract or writing referred to, what that is should be .l”(‘gk‘(l.
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If the plaintift had contracted to build a house just like the one described
in another contract between other parties, the latter one must necessarily
lbe stated ; so when the contract is to build in accordance with certain
specifications, what the latter are should be alleged.

All that is alleged in the 5th plea could perhaps have been proved un-
der the plea of n4l debit, and consequently we have nothing to say on
the question raised by the demurrer, except that the first fault was in
the declaration. The copy of the contract and specitications are not
anade part of the declaration in any way.

The Court below ought to have ruled the plaintift tofile a more definite
bill of particulars.  $500 for extra work on the house is too general, and
the intended benefit of'a bill of particulars is lost to the defendants. These
$500items are mere repetitions of the narr. A right to have a bill of items
or amount is one given by the statute, and the refusal to give the party
asking it his rights under the statute ought not to be a matter of discre-
tion not to be reviewed on error. After the jury was empauneled the
Court, on motion of the plaintift, gave leave to withdraw a juror, and
the juror was withdrawn, and defendant excepted. At common law this
could not be done, except by consent, in civil cases. (5 Bacon’s Abr.
£385, 3 Hill 8. C. 262, Ry. & Wood, 402.) Our statute has conferred
mpon the Court the power, in case of sickness, death or non-attendance,
or discharge for reasonable causc of a juror, after hie is sworn, to supply
his place on the panel.  (Purple’s Stat. 256, sec. 12.) But there is no
power by statute to withdraw onc ot the jury at the request of the
plaintift’ ordefendant, when he is surprised on the {rial by a defect in
fhis pleading requiring amendment in order to admit evidence. At com-
muon law the juror avas discharged by consent, and cach party paid his
own costs. (2 Tidd’s Pr. 862.) The power of the Court to discharge a
jury or withdraw a juror in case of surprise, is perhaps now eetablished
in the United States, (8 Cow. 127,) by a gradual relaxation of the old
common law strictures. We claini, liowever, that it should have had
the effect of a non-suit as to the costs. (Lee 5, Cowen 30, Purple’s Stat.
276, sec. 5.) There does not scem to be any discretion as to dividing
costs in the case of a withdrawal of a juror. Like a non-suit or nol. pros.,
a judgment against plaintift for all previous costs should follow.

MEACHAM & GOODHUL,
LELAND & BLANCILARD,
Zior Plaindff in Lrror.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DLIVISION,

APRIL TERM THEREOF, A. D. 1863.

TIRAM SCHOFIELD )

vs T U7 Q e
HENRY SEMLEY axp [ -Lrrorto Stephenson.
AMOS HEMMING.

ABSTRACT AND BRIEY.

The declaration is in debt, on an agreement, by which defendants in
error agreed by writing, under seal, to build a house according to cer-
tain plans and specifications, ‘which are referred to in the contract.—
Plaintiff in error agreed to pay $800 at one time, $490 at another, and
to deliver a span of horses, doubie harness and wagon, at $310. Breach;
that the $490 was not paid, and horses, wagon and harness were not de-
livered.

The specifications are not made part.ot the declaration, nor is it stated
in the narr. what the specifications were. The defendant below pleaded,
among other things, that plaintiffs below- did not erect the house in a
workmanlike manner, &e., but did it so badly that it was worth nothing.
There was a demurrer sustained to this plea. We claim that if this plea
was not a good answer, that the declaration was bad, and that the de-
murrer should have related back to and been sustained to it. The spe-
cifications should have been set forth so that it might appear what the
contract really was; and because a necessary part of the contract was
omitted, the narr. is bad.

In order to enable the plaintiff to recover for building the house, it
ust have been built in compliance with the contract or accepted in lien
of it. (Chitty on Contracts, 493, and notes.) We cannot tell by the con-
tract, without the specifications, whether the house in this case was to be
of wood, brick, stone or other material, whether slated, shingled or com-
position roof, &c. The declaration should state what the contract is,
and when it appears by the contract mentioned in the narr. that there is
another contract or writing referred to, what that is should be alleged.
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It the plaintift had contracted to build a house just like the one described
in another contract between other parties, the latter one must necessarily
ibe stated ; so when the contract is to build in accordance with certain
sspecifications, what the latter are should be alleged.

All that is alleged in the 5th plea could perhaps have been proved un-
der the plea of nel debit, and consequently we have nothing to say on
the question raised by the demurrer, except that the first fault was in
the declaration. The copy of the contract and specifications are not
made part of the declaration in any way.

The ‘Court below ought to have ruled the plaintift tofile a more definite
‘bill of particulars. $500 for extra work on the house is too general, and
theintended benefit of a bill of particulars is lost to the defendants. These
$500items aremere repetitions of the narr. A right to have a bill of items
or amount is one given by the statute, and the refusal to give the party
asking it his rights under the statute ought not to be a matter of discre-
tion not to be reviewed on error. After the jury was empanneled the
Court, on 1motion of the plaintiff, gave leave to withdraw a juror, and
the juror was withdrawn,.and defendant excepted. At common law this
could not be done, except by consent, in civil cases. (5 Bacon’s Alr.
335, 3 Hill 8. C. 262, Ry. & Wood, 402.) Our statute Las conferred
upon the Court the power, in case of sickness, death or non-attendance,
or discharge for reasonable causc of a juror, after he is sworn, to supply
his place on the panel.  (Purple’s Stat. 256, sec. 12.)  But there is no
power Dy statute to withdraw onc of the jury at the request of the
plaintiff or defendant, when lic is surprised on the trial by a defect in
Hhis pleading requiring amendment in order to admit evidence, At com-
muon law the juror was discharged by consent, and cach party paid his
own costs. (2 Tidd’s Pr. 862.) The power of the Court to discharge a
Zdury or withdraw a juror in case of surprise, is perhaps now cetablished
in the United States, (8 Cow. 127,) by a gradual relaxation of the old
common law strictures.  We claim, however, that it should have had
the effect of a non-suit as to the costs. (Lee 5, Cowen 30, Purple’s Stat,
276, sce. 5.) There does not seem to be any discretion as to dividing
«costs in the case of a withdrawal of a juror. Like a non-suit or nol. pros.,
A judgment against plaintiff for all previous costs should follow.

MEACHAM & GOODILUE,
LELAND & BLANCHARD,
Zior Plaindiff in Lrror.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TERM TIHERBEOTF, A. D. 1863.

HIRAM SCHOFIELD )

V8. ! Yo Y, v
HENRY SETTLEY and [ £7707 to Stephenson.
AMOS HEMING. - J

BRIEF FOR DEFENDANTS IN ERROR.

It is claimed the demurrer to 5th and 6th pleas should have been car-
ried back to declaration. -

Defendant below had already pleaded general issue (record, p. 20.)—
Wilson vs. Myrick, 26 I1l. 35.

When the demurrer was sustained in the court below, defendant did
not move to carry it back, (record p. 31.)

Six pleas were filed to the original declaration. The demurrer was to
the 5th and sixth. Afterwards, when the juror was withdrawn, plaintiffs
obtained leave to file amended declaration (record p. 86,) and defendant
afterwards took leave to file /ds pleas used on the former trial, as pleas to
amended declaration, and plaintiffs-took leave to file their replications
before used (record p. 38.) The demurrer is therefore notin the case.

The amended declaration is not copied in the record.
The Clerk certifies it contains the original declaration, &c.
1t does not purport to be a full and complete transcript.

The fact being that the amended declaration was an entire new dec-
laration, and was not demurred to at all.
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It is contended that plaintitfs below should have been ruled to file
a more specific bill of particulars.

This objection was to the bill filed with the original declaration. But
there is no bill of particulars in the record, that this court can notice.
Defendant should have preserved it by bill of exceptions if he desired
to raise points on it here, Franey vs. True, 26 Ill. 184, and he should
be at the expense of the improper matters inserted in this record, what-
ever be the decigion of the case.

III.

It is insisted that the court erred in permitting a juror to be with-
drawn, and continuing the cause at plaintift’s costs of term.

This court will presume the court below had good reason to withdraw
the juror, unless the contrary is shown. Cornelius vs. Boucher, Breese, 32.
The practical effect was to continue the cause one term, and the court
imposed the usual terms. Plaintiffs were obliged toamend their declar-
ation—all defendant can complain of is the allowance of the amendment.
But the court has a discretion in this respect necessary to the adminis-
tration of justice, and the power to withdrrw a juror must of necessity
veside in the court. Miller ws. Metzger, 16 Ill. 398. And where an
amendment is in the discretion of the court, it may impose whatever
terms it pleases, and its discretion cannot be assigned for error. Heslep
vs. Peters, 3 Scam. 45.

In the case in Cowen, cited by plaintiffin error, a rule for judgment
in case of non-suit was entered, but that practice does not obtain here.
4 Scam. 447; 3 Gilm. 88; 22 Il 142.

ﬁg’jacf@@(/ P=E—ENGAES;

=& ;
For Defendants in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TERM THEREOF, A. D. 1863.

HIHIRAM SCHOFIELD )
vs €
HENRY SEDLEY axp

:‘( Lirror to Stephenson.
AMOS HEMMING. J

ABSTRACT AND BRIEF.

The declaration is in debt, on an agreement, by which defendants in
error agreed by writing, under seal, to build a house according to cer-
tain plans and specifications, which are referred to in the contract.—
Plaintiff in error agreed to pay $800 at one time, $490 at another, and
to deliver a span of horses, double harness and wagon, at $310. Breach ;
that the $490 was not paid, and horses, wagon and harness were not de-
livered.

The specifications are not made part of the declaration, nor is it stated
in the narr. what the specifications were. The detendant below pleaded,
among other things, that plaintiffs helow did not erect the house in a
workmanlike manner, d&c., but did it so badly that it was worth nothing. .
There was a demurrer sustained to this plea. We claim that if this plea
was not a good answer, that the declaration was bad, and that the de-
murrer should have related back to and been sustained to it. The spe-
cifications should have been set forth so that it might appear what the
contract really was; and because a necessary part of the contract was
omitted, the narr. is bad.

In order to enable the plaintiff to recover for building the house, it
must have been built in compliance with the contract or accepted in lien
of it. (Chitty on Contracts, 493, and notes.) We cannot tell by the con-
tract, without the specifications, whether the house in this case was to be
of wood, brick, stone or other material, whether slated, shingled or com-
position roof, &ec. The declaration should state what the contract is,
and when it appears by the contract mentioned in the narr. that there is
another contract or writing referred to, what that is should be alleged.
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It the plaintiff had contracted to build a house just like the one described
in another contract between other parties, the latter one must necessarily
be stated ; so when the contract is to build in accordance with certain
specifications, what the latter are should be alleged. 5

All that is alleged in the 5th plea could perhaps have been proved un-
der the plea of' 72l debi?, and consequently we have nothing to say on
the question raised by the demurrer, except that the first fanlt was in
the declaration. The copy of the contract and specifications are not
made part of the declaration in any way.

The Court below ought to have ruled the plaintiff tofile a inore definite
bill of particulars. $500 for extra work on the house is too general, and
theintended benefit of'a bill of particulars is lost to the defendants. These
$500items are mere repetitions of the narr. A right to have a bill of items
or amount i3 one given by the statute, and the refusal to give the party
asking it his rights under the statute ought not to be a matter of discre-
tion not to be reviewed on error. After the jury was empanneled the

. Court, on 1otion of the plaintiff, gave leave to withdraw a juror, and

the juror was withdrawn, and defendant excepted. At common law this
could not be done, except by consent, in civil cases. (5 Bacon’s Abr.
335, 8 Hill 8. C. 262, Ry. & Wood, 402.) Our statute has conferrced
upon the Court the power, in case of sickness, death or non-attendance,
.or discharge for reasonable cause of a juror, after he is sworn, to supply
his place on the panel. (Purple’s Stat. 256, sec. 12.) But there is no
power by statute to withdraw one of the jury at the request of the
plaintiff or.defendant, when he is surprised on the trial by a defect in
lis pleading requiring amendment in order to admit evidence. At com-
mon aw the juror was discharged by consent, and each party paid his
own costs. (2 Tidd’s Pr. 862.) The power of the Court to discharge a
Jury or withdraw a juror in case of surprise, is perhaps now cetablished

‘in the United States, (8 Cow. 127,) by a gradual relaxation of the old

common law strictures. We eclaim, however, that it should have had
the effect ot a non-suit as to the costs. (Lee 5, Cowen 80, Purple’s Stat.
276, sec. 5.) There does not seem to be any discretion as to dividing
costs in the case of a withdrawal of a juror. Like a non-suit or nol. pros.,
a judgment against plaintiff for all previous costs should follow.
MEACIHAM & GOODIIUE,
LELAND & BLANCIIARD,
Zior Plaintiff in Lrror.
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SUPREME COURT OF ILLINOIS

THIRD GRAND D1IVISION,

L]

APRIL TERM THEREOF, A. D. 1863.

HIRAM SCHOI'IELD . )
) |
HENRY S?‘IEJZ;J- EY axp FZrrorto Stephenson.

AMOS HEMMING. J

ABSTRACT AND BRIEF.

The declaration is in debt, on an agreement, by which defendants in
error agreed by writing, under scal, to build a house according to cer-
tain plans and specifications, which are referred to in the contract.—
Plaintiff in error agreed to pay $800 at one time, $490 at another, and
to deliver a span of horses, double harness and wagon, at $310. Breach ;
that the $490 was not paid, and horses, wagon and harness were not de-
livered.

The specifications are not made part of the declaration, nor is it stated
in the narr. what the specifications were. The defendant below pleaded,
among other things, that plaintiffs below did not crect the house in a
workmanlike manner, &e., but did it so badly that it was worth nothing.
There was a demurrer sustained to this plea. We claim that if this plea
was not a good answer, that the declaration was bad, and that the de-
murrer should have related back to and been sustained to it. The spe-
cifications should have been set forth so that it might appear what the
contract really wasy; and because a necessary part of the contract was
-omitted, the narr. is ‘bad.

In order to cnable the plaintiff to recover for building the house, it
must have been built in compliance with the contract or accepted in lien
of it.  (Chitty on Contracts, 493, and notes.) We cannot tell by the con-
tract, without the specifications, whether the house in this case was to be
of wood, brick, stone or other material, whether slated, shingled or com-
position roof, &e. The declaration should state what the contract js,
and when it appears by the contract mentioned in the narr. that there is
another confract or writing referred to, what that is should he alleged.



2

Tt the plaintiff had contracted to build a house just like the one dcscrib.cd
in another contract between other parties, the latter one must necessarily
De stated ; so when the contract is to build in accordance with certain
specifications, what the latter are should be alleged.

All that is alleged in the 5th plea could perhaps have been proved un-

«der the plea of nel debit, and consequently we have nothing to say on

the question raised by the demurrer, except that the first fault was in

‘the declaration. The copy of the contract and specifications are not

anade part of the declaration in any way.

The:Court below ought to have ruled the plaintift tofile a more definite
bill of particulars. $500 for extra work on the house is too general, and
theintended benefit ot a bill of particulars is lost to the defendants. These
$500items are mere repetitions of the narr. A right to have a bill of items
or amount is one given by the statute, and the refusal to give the party
asking it his rights under the statute ought not to be a matter of discre-
tion not to be reviewed on error. After the jury was empanneled the
Court, on motion of the plaintiff, gave leave to withdraw a juror, and
the juror was withdrawn, and defendant excepted. At common law this
could not be done, except by consent, in civil cases. (5 Bacon’s Abr.
335, 3 Hill 8. C. 262, Ry. & Wood, 402.) Our statute has conferred
aipon the -Court the power, in case of sicknesg, death or non-attendance,
-or discharge for reasonable causc of a juror, atter he is sworn, to supply
ihis place .on the panel. (Purple’s Stat. 256, sec. 12.) But there is no
power by -statnte to withdraw one of the jury at the request of the
plaintift ordetendant, when he is surprised on the trial by a detect in
his pleading requiring amendment in order to admit evidence: At com-
smon jlaw the juror avas discharged by consent, and cach party paid his
own costs. (2 Tidd’s Pr. 862.) The power of the Court to discharge a

4ury or withdraw a juror in case of surprise, is perhaps now cetablished

in the United States, (8 Cow. 127,) by a gradual relaxation ot the old
common law strictures. We claim, however, that it should have had
the effect of a non-suit as to the costs. (Lee 5, Cowen 30, Purple’s Stat.
276, sec. 5.) There does not seem to be any discretion as to dividing
costs in the case of a withdrawal of a juror. Like a non-enit or nol. pros.,
a judgment against plaintift for all previous costs should follow.

MEACIIAM & GOODIIUE,

LELAND & BLANCILARD,

Ztor Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1883.

HIRAM SCHOFIELD )

! v .
HENRY SQ)I%.TTLEY and {Zrror to Stephenson.
AMOS HEMING.

BRIEF FOR DEFENDANTS IN ERROR.

Tt is claimed the demurrer to 5th and 6th pleas should have heen car-
ried back to declaration.

Detendant below had already pleaded general issue (record, p. 20.)—
Wilson ws. Myrick, 26 I11. 35.

When the demurrer was sustained in the court below, defendant did
not move to carry it back, (record p. 31.)

Six pleas were filed to the original declaration. The demurrer was to
the 5th and sixth. Afterwards, when the juror was withdrawn, plaintiffs
obtained leave to file amended declaration (record p. 36,) and defendant
afterwards took leave to file /s pleas used on the former trial, as pleas to
amended- declaration, and plaintiffs took leave to file their replications
before used (record p. 88.) The demurrer is theiefore notin the case.

The amended declaration is not copied in the record.
The Clerk certifies it contains the original declaration, dc.
1t does not purport to be a full and complete transcript.

The fact being that the amended declaration was an entire new dec-
laration, and was not demnrred to at all.



IL.

It is contended that plaintiffs below should have been ruled to file
a more specific bill of particulars.

This objection was to the bill filed with the original declaration. But
there is ng bill of particulars in the record, that this court can notice.
Defendant should have preserved it by bill of exceptions if he desired
to raise points on it here, Franey vs. True, 26 Ill. 184, and he should
be ab the expense of the improper matters inserted in this record, what-
ever be the decigion of the case.

III.

It is insisted that the court erred in permitting a juror to be with-
drawn, and continuing the cause at plaintiff’s costs of term.

This court will presume the court below had good reason to withdraw
the juror, unless the contrary is shown. Cornelius vs. Boucher, Breese, 82.
The practical effect was to continue the cause one term, and the court
imposed the nsual terms. Plaintiffs were obliged toamend their declar-
ation—all defendant can complain of is the allowance of the amendment.
But the court has a discretion in this respect necessary to the adminis-
tration of justice, and the power to withdrrw a juror must of necessity
veside in the court. Meller vs. Metzger, 16 Ill. 393. And where an
amendment is in the discretion of the court, it may impose whatever
terms it pleases, and its discretion cannot be assigned for error. Heslep
vs. Peters, 3 Scam. 45.

In the case in Cowen, cited by plaintiffin error, a rule for judgment
in case of non-suit was entered, but that practice does not obtain here.
4 Scam. 447; 3 Gilm, 88; 22 Ill. 142.

j ‘et C}’ZFLf alty For Defendants in Error.




el
/04437 Stz
[Freif forDefedr

bZ&Ze,cL ,77‘/,2_5’?/(}’/3
ald
< e e



SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVIS1ION,

APRIL TEBRM TEERBOF, A. D. 1863.

HIRAM SCHOFIELD )

I ’ v,
HENRY SETTLEY and [ £rior to Stephenson.
AMOS HEMING.

BRIEF FOR DEFENDANTS IN ERROR.

It is claimed the demurrer to 5th and 6th pleas should have been car-
ried back to declaration.

Defendant below had already pleaded general issue (record, p. 20.)—
Weilson vs. Myrick, 26 Tl1. 35.

When the demurrer was sustained in the court below, defendant did-
not move to carry it back, (record p. 31.)

Six pleas were filed to the original declaration. The demurrer was to
the 5th and sixth. Afterwards, when the juror was withdrawn, plaintiffs
obtained leave to file amended declaration (record p. 86,) and defendant
afterwards took leave to file Zés pleas used on the former trial, as pleas to
amended declaration, and plaintiffs took leave to file their replications
before used (vecord p. 88.) The demurrer is therefore not in the case.

The amended declaration is not copied in the record.
The Olerk certifies it contains the original declaration, &e.
1t does not purport to be a full and complete transcript.

The fact being that the amended declaration was an entire new dec-
laration, and was not demurred to at all.



II,

It is contended that plaintiffs below should have been ruled to file
a more specific bill of particulars.

This objection was to the bill filed with the original declaration. But
there is no bill of particulars in the record, that this court can notice.
Defendant should have preserved it by bill of exceptions if he desired
to raise points on it here, Francy vs. True, 26 Ill. 184, and he should
be at the expense of the improper matters inserted in this record, what-
ever be the decision of the case.

III.

It is insisted that the court erred in permitting a juror to be with-
drawn, and continuing the cause at plaintift’s costs of term.

This court will presume the court below had good reason to withdraw
the juror, unless the contrary is shown. Corneléus vs. Boucher, Breese, 32.
The practical effect was to continue the cause one term, and the court
imposed the usual terms. Plaintiffs were obliged toamend their declar-
ation—all defendant can complain of is the allowance of the amendment.
But the court has a discretion in this respect necessary to the adminis-
tration of justice, and the power to withdrrw a juror must of necessity
reside in the court. Aliller ws. Meizger, 16 Ill. 393. And where an
amendment is in the discretion of the court, it may impose whatever
terms it pleases, and its discretion cannot be assigned for error. Heslep
vs. Peters, 3 Scam. 435.

In the case in Cowen, cited by plaintiffin error, a rule for judgment
in case of non-suit was entered, but that practice does not obtain here.
4 Scam. 447; 3 Gilm. 88; 22 IIL 142.
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