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In the Supreme Court of the State of Illinois.

FIRST GRAND DIVISION, AT MOUNT VERNON.

NOVEMEBER TERM, A. D., 1860,

WILLIAM CLARK, )
vs. - Errvor to Union.

!
|
HUGH LYONS. |

Thig was a bill in chancery, filed by defendant in error vs. plaintiff in error.

4] The bill alledges that in 1851, J. Sloan purchased from one Treat, the land
in dispute for 75, of which $50 was paid. That Sloan took possession of the
land—that soon after Treat died, not having made a title to Slean for said land
and leaving $25 due thereon; that about the 1st of March, 1853, Clark
5]- purchased from the estate of Treat the debt of $25, and interest, and hav-
ing sold to Sloan a yoke of oxen for $50, it was agreed that Clark should
take a conveyance of the lands to himself as security for said sum of $75, and
the same was conveyed to him. That said debt was due about Feb. 21, 1854,
and about that time a bill of Dr. Boggs of $25 was added to said $75 and inter-
est, making about $108, and that 25 per cent was added thereto as interest for
one year from Feb. 21, 1854, making $135, and on that day it was agreed that
Sloan should execute to Clark his note for $135, due one year from date, and
Clark should execute a bond for a deed to Sloan for said lands on payment of
said money, all of which papers were executed. The condition of said hond
6] provided “That if default be made in the payment of said note at the time
aforesaid (when due) then this obligation and said agreement to sell said
land, to be void and of no effect.”
7] Bill alleges that Sloan made large improvements on said lands by erecting
8] houses &e. That at the execution of said contract, Sloan executed to Clark
a mortgage on some cattle &c. to secure the payment of said note, which
property was, on default of the payment of said note, to be the absolute prop-
erty of Clark. That about the 15th of March, 1854, Sloan sold the lands to
Lyons for $200, of which $100 was paid to Sloan and the remainder was
9] not to be paid until at or about the maturity of the note given by Sloan.
That Sloan assigned the bond of Clark to Lyons ; that Lyons took posses-
10] sion of said lands, and made improvements, &c.; that at the time of the ma-
turity of said note, complainant was sick and confined to his room, so that
it was impossible for him to call en Clark to ascertain whether Sloan had paid
said note. Alleges that Clark after the maturity of said note, took possession
of said mortgaged property, “and at the same time refused to make to com-
117 plainant or to Sloan a deed for said land,” and pretended that by the fail-
ure to make payment, the land was his. That on the 1st of March, 1855,
although he was not bound o pay the same, he tendered the money to defend-
127 ant; that Clark refused to receive it, pretending that the land was his own.
147 Bill prays that the land be conveyed to Lyons.

151 Copy of bond set forth.

167  Assignment of bond to Lyons.



ANSWER OF DEFENDANT BELOW.

197  Admits that defendant sold lund te complainant for $137,27. Denics that he
was anxious to do so. but says it was at the earnest solicitation of Sloan. That
20] said stipulation in the bond that it should be void was carrying out the original
contract and intention of the parties, and was so understood by them. Says the
only improvements made was a smoke-house worth $8. Admits that Sloan execnuted a
mortgage—that at the maturity of said note, believing he had a right to said mortgaged
property, he took possession thereof—that afterwards, being advised he was mistaken,
21] he surrendered it to Sloan, and has never since had possession or control of it. He
had heard Sloan had sold the land, but it was only rumor. Denies all knowledge
of Liyons' sickness. ~Admits that he insisted at the time said note was due, and has al-
ways since, that said contract was forfeited. Denies all other allegations. Answer is
sworn to.

25] J. BLoAN testified as follows: I first bought the land of Treat as stated in the
28] bill.  Toll Clark I had assigned to Lyons. Lyons paid me $100, and was to pay
Clark $100. Three or four days after the note was due, Clark came to my house
and asked me what we had let the bond run out for, and I asked him if he would take
the money, and he said he would not, and was coming to take the property, and did
29] take the steers and cow and calf. Lyons was sick, and had been a month or more.
All the improvements except smoke-house were made before last contract with
Jlark. T got the steers and cow back from Clark.

30] T. Burrinaron says : Saw Lyons on 1st day of March, 1855, was able to ride in

his wagon, but looked very feeble. Lyons told Clark he wanted to pay him for
that land, and took out his pocket book. Clark said it was too late, and went away. I
counted the money—there was $135,50.

32] GATES’ testimony nearly same as Buffington’s.

42] The Court decreed that Clark should, within ninety days, convey to Lyons said
lands with covenants of general warranty, on Lyons paying or depositing with the
Clerk $135.27 within the said ninety days, and that defendant pay the cost.

The ervors assigned are:

1. The Court erred in deerecing that plaintif in error should convey the land in
question to defendant.

2. The Court erred in deciding that plaintiff should make conveyance with covenants
of general warranty.

5. The Court erred in deciding in favor of defendant in error and against plaintiff in
error.



BRIEF FOR PLAINTIFF IN ERROR.

It is admitted by defendant that the contract in question was forfeited nnless waived by
Clark, or unless it is saved by the sickness of Liyons. We presume it is not seriously
claimed that there was any waiver of the forfeiture. It may well be questioned whether
the sickness of Sloan would save the forfeiture. He might have provided against such a
contingency in making his contract. But with Lyons Clark had nothing te do. Ile
was to him a stranger. How can the sickness of a stranger to the contract defeat the
vights of the party to it? Besides Lyons shows by the bill that he was only owing $100
—not enough to pay the amonnt du to Clark ; and this he expressly charges he was to
pay to Sloan, and not to Clark. What then had his sickness to do with saving the for-
feiture?  If he had paid all he owed, it would not have prevented it.

Bat if it ware possible that sush case would save the forfeituve, still this decree is
weong in directing Clark to convey with covenants of general warranty. It is not shown
what title he received from Treat, and he could not be required to make any differcnt
conveyance from what he received.

The deeree allows Lyons ninéty days in which to pay the money without interest.
This also it is insisted was clearly erronevus.

For these reasons we think the dacision of the Circuit Court was clearly erroneous.

E. BEECHER, Attorney for Plaintiff.

Russell & Wall, Printers, Guardian ofice, Mt Vernon. :






SUPREME COURT,
First Grand Division.

State of Ilinois, }Ss

Thre People of the State of Illinois,
To the Sheriff of £ Zztzct gp e County.

Beca\lse, % /%ﬁ vecoed and /zwae %}74, and a/éa L0 Z%ﬂ vends-

£

A Sy A R - TR aamz?, /2/%& the /z;ayﬁ /%Mo/n/ /elmeeﬂ/,,,,__,m_,,,

O ks Lo . et e el /z/amfé/// PO SRR S

e Rt D il B ,,,,aé/é%a/aﬁ/o e e dacd Hhatl man-
%éd@ civor Katk enlervencd to e 475/542;/ 0/ S, AT ko .
7 - , .

e Pl o 2 b AL e ¥ _as we
are’ ak}/’aimag’ (y i ,,,fﬂﬂ%&aks{ the secord and %zawe@éiyd 0// whiek
Jeaed /émyme'/z/@, we fave cawsed lo le /waf%/o Ll 0w (—%/&Zﬂm(i/
%{//}‘/:) ?/ the: Fate 6/‘,/ ’ (%?205'4, al Mount Vernon, /%ize the /}Méé:c'd
%/fém(}/{ lo coviect the cricss i e dame, n due form and manncr, ac-
cod and /¢z¢/a/ wmen

z:am/my lo law, /Jé¢?/&w we command Jyoe, z%a_z‘ {} 7
&/ ywﬂo aazm{y/, o fsz notice lo the dmé/,_;ﬂ;-;“:_« e .

_______________________________________________

172 daed @(ﬁ//z/y on' Me %'zd/;) %edt/azo %’E?O the’ second %725/4/3 7
OV cvsmdord neat, fo hear® the tecoids and /&iﬁ&ﬂﬂdé"l‘&/d @/&M«;azé{ and the

ctiotd g/é?yﬂwa{ 7/ e ohhall think /4/ and /éz/z/éz 70 do and’
rececve m%a/ the vacd %&ai@ 4%@// order tn /f/z/a) /&/@% aﬁa’/%az@ you
then Heve Mo names o/ tose {? cetbomy o shall fﬂ)ﬂ e daed

-

s = 2 N R B P nolice Z‘ye/fw welh thuy A
;'/ - o E

Wirness, /& %73/ e ol e L%&%

//{m/z'a@ 0/6‘!% %Mmﬁ %wi! and He seal

4

{%gwo% @f Mount VERNON, hvd o - o r i

e e SRR =
z/a%o %},, gz o

gy A #

Iy A0k 7 {%%em< 0/4
0w e.%m/ one’  Mouwsand ﬂy%é) Kundred
d?Zﬁf/.,gﬁ_.._:y e

» -~ e
A ZttedZopp
-------------- R i g A
Clerk of the Supreme Court.

lron ?/3 the /Qa{%mmzf 0///9 @ /éa which was o’ He Briousd Gowst a// i



e \‘.v rw J\ \r\v a\v
LOLAGL U §§®®Q

fer T \n\w\\‘) A\\\ .V\VV.\.%\. ]
o’ P= . \\ M

. . . L] w

sSA |

. P 1

oty flipny g
D

. . KB

...g_m;_ﬁ puRasp _6-@_&
.EMDOO m:fmﬁmb

-~

Z

&

R ey Pk

SEF oo c/‘f_ﬁ{f/ —«1/ A
s

:

_ n
W ~
. N "2
5 “
M M ,,,,
R
A

Lt

e e o T

N

7~
—emp g 7/



In the Supreme Court of the State of Illinois.

FIRST GRAND DiVISION. AT MOUNT VERNON.

NOVENB'E ©° ?M. A, D., 1560,

WILLIAM CLARK,
i
Vs, ¢ Error to Union.
: |
HAUGH LYONS. ¥

This was a bill in chancery, filed by defendant in error vs. plaintiff in error.

4] The Dbill alledges that in 1851, J. Sloan purchased from one Treat, the land
in dispute for $75, of which $50 was paid. Lhat Slean took possession of the
land—that soon after I'reat died, not having made a title to Sloan for said land
and leaving $25 due therecn; that about the 1st of March, 1853, Clark
5] purchased from the estate of Treat the debt of $25, and interest, and hav-
ing sold to Sloan a ycke of oxen for $50, it was agreed that Clark should
take a conveyance of the lands to Liwself as security for said sum of $75, and
the same was conveyed to him. That said debt was due about Feb. 21, 1854,
and about that time a bill of r. Boggs of $25 was added to said $75 and inter-
est, making about §1°8, and that 25 per cent was added thereto as interest for
one year from Ieh. 21, 1854, making $135, and on that day it was agreed that
Sloan should execute to Clark his note for $185, due one year from date, and
Clark shoulid execute a bond for a deed to Sloan for said lands on payment of
said money, all of which papers were executel. The condition of said bond
6] provided “That if default be made in the payment of said note at the time
aforesaid (when due) then this obligation and said agreement to sell said
land, to be void and of no effect.”

7] Bill alleges that Sloan made large improvements on said lands by erecting
8] houses &e. That at the execution of said contract, Sloan executed to Clark
a mortgage on some cattle &ec. to secure the payment of said note, which
property was, on default of the pavment of said note, to be the abselute prop-
erty of Clark. That about the 16th of March, 1854, Sloan sold the lands to
Lyons for $200, of which $100 was paid to Sloan and the remainder was
9] not to be paid until at or about the maturity of the note given by Sloan.
That Sloan assigned the hond of Clark to Lyons ; that Lyons took posses-
10] sion of said lands, anl made improvements, &c.; that at the time of the ma-
turity of said note, complainant was sick and confined to his room, so that
it was impossible for him to call ou Clark to ascertain whether Sloan had paid
said note. Alleges that Clark after the maturity of said note, took possession
of said mortgaged property, “and ai the same time refused to make to com-
11] plainant or to Sloan a deed for said land,” and pretended that by the fail-
ure to make payment, the land was his. That on the 1st of March, 1855,
although he was not bound to pay the same, he tendered the money to defend-
12] ant; that Clark refused to receive it, pretending that the land was his own.
14] Bill prays that the land be conveyed to Lyons.

15]  Copy of bond set forth.

16]  Assignment of bond to Lyons.



ANSWER OF DEFENDANT BELOW.

197 Admits that defendant sold land to complainant for $137,27. Denics that he
was anxious to do so, but says it was at the earnest solicitation of Sloan. That
207 said stipulation in the bond that it should be void was carrying out the original
contract and intention of the parties, and was so understood by them. Says the
only improvements made was a smoke-house worth $8. Admits that Sloan executed a
mortgage—that at the maturity of said note, believing he had a right to said mortgaged
property, he took possession thereof—thatafterwards, being advised he was mistaken,
217 he sarrendered it to Sloan, and has never since had possession or control of it. He
had heard Sloan had sold the land, but it was only rumor. Denies all knowledge
of Lyons’ sickness. Admits that he insisted at the time said note was due, and has al-
ways since, that said contract was forfeited. Denies all other allegations. Answer is
sworn to.

25] J. Snoax testified as follows: I first bought the land of Treat as stated in the

28] bill. Toll Clark I had assigned to Lyons. Lyons paid me $100, and was to pay
Clark $100. Three or four days after the note was due, Clark came to my house
and asked me what we had let the bord run out for, and I asked him if he would take
the money, and he said he would not, and was coming to take the property, and did
20] take the steers and cow and calf. Lyons was sick, and had been a month or more.
All the improvements except smoke-house were made before last contract with
Clark. I got the steers and cow back from Clark.

307 T. BurringroN says: Saw Lyons on 1st day of March, 1855, was able to ride in

his wagon, but looked very feeble. Lyouns told Clark he wanted to pay him for
that land, and took out his pocket book. Clark said it was too lute, and went away. I
counted the money—there was $135,50.

32] Gares’ testimony nearly same as Buffington’s.

42] The Court decreed that Clark should, within ninety days, convey to Lyons said
lands with covenants of general warranty, on Lyons paying or depositing with the
Clerk $185.27 within the said ninety days, and that defendant pay the cost.

The errors assigned are:

1. The Court erred in decrecing that plaintiff in error should convey the land in
question to defendant.

2. The Court erred in deciding that plaintiff should make conveyance with covenants
of general warranty.

3., The Court erred in deciding in favor of defendant in error and against plaintiff in
crror.



BRIEF FOR PLAINTIFF IN ERROR.

It is admitted by defendant that the contract in question was forfeited unless waived iy

- Clark, or unless it is saved by the sickness of Lyons. We presume it is mnot seriously

claimed that there was any waiver of the forfeiture. It may well be questioned whether
the sickness of Sloan would save the forfeiture. e might have provided against such a
contingeney in making his contract, But with Lyons Clark had nothing to do. He
was to him a stranger. How can the sickness of a stranger to the contract defeat the
rights of the party to it? Besides Liyons shows by the bill that he was only owing $100
—not enough to pay the amount duc to Clark ; and this he expressly charges he was to
pay to Sloan, and not to Clark. What then had his sickness to do with saving the for-
feiture? If he had paid all he owed, it would not have prevented it.

But if it were possible that such case would save the forfeiture, still this decree is
wrong in diveciing Clark to convey with covenants of general warranty. It is not shown
what title he received from Treat, and he could not be required to make any different
conveyance from what he received.

The decree allows Liyons ninety days in which to pay the money without interest.
This also it is insisted was clearly erroneous.

For these reasons we think the decision of the Circuit Court was clearly erroncous.

E. BEECHER, Attorney for Plaintiff.

Russell & Wall, Printers, Guardian ofice, Mt. Vernon. -
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