CONTINENTAL
SOCIETY,

THE PEOPLE &c., ex rel., DAVID GORE,

AUDITOR OT

SUPREME COURT OF ILLINOIS

NORTHERN GRAND DIVISTION
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INVESTMENT and LOAN
Appellant,

VS,

PUBLTC ACCOUNTS,
Appellce,
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This is a bill, filed on June 13th, 1894, by the People, .

/

on the relation of the auditor of public accounts/ by the attor-

ney.genefal/ against the appellant, the qontinental Tnvestment and

. Loan Society, under section 17 of the Building/poan and Homestead

Association

prayéh’that

required to

receiver he.

officers bhe

A%t, as said section-was amended in 1383, The bill
the society he enjoined.from doing business and he
showgﬁause why it should not he closed, and that a
appointed to take possession of its assets; that.its

required to turn over all its property to the-recei-

ver to he appointed by the court; and that the derendanthocioty
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be dissolved and its franchise forfeited,® The society answered

the bill, and in its answer denied the ﬁaterial charges made
ot ahatie biAT,

The cause was réferred to a MéSter in éﬁancery, who
took testimony'and made a" report, recomménding' that the prayer of

' . - Wheth- 0o

the bill be granted, Objections. were filed to:thetpfii hefore
the Master which were overruled by hiﬁ.. Exceptions were also
filed to said report by the.$éciety, which exceptions .were over-
ruled by the court, On Mareh 18th, 1896,.the court, in order to
Be more fully advised in the premises,*directed that one Aaron‘fi-
McKey be appointed :to investigate‘the affairs of the associationA
and repcort to the court his finding as to its condition., MecKay
'ﬁade g'reﬁért,-which was acted upon hy the court in making its
final décrée.‘ If appearéﬁ that McKay waé not sworn, and.no order
was entered pro&iding for his being sworn, and that he fixed no

time or place for hearing of, the parties, and heard no evidence, ==
and acted without notice to any one,

On April 8th, 1896, the court entered a final decree,
finding that -the assets of the association were insuffieient to
justify a continuance of the business by it, and decreeing, that
it -should be dissolved, and that its charter and-all corporate
rights existing thereunder should be annulled.. In this final
de cree, it-was futher ordered by the court, that one William

Foperty be appointed receiver of the, property of the association
dan 1{
’AFO

co;lect and receipt for-the assets of the corporation, Tt was

with powver to receive'and collect all the outstanding debts

also there¢in "further docreed,that the officers of the association

.should deliver to said receiver all books off account and securi-

ties belonging 4o the assoeiation. The present appeal is prayed

from the deeree so entercd as aforesaid,
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The proceeding,in which the decree herein sousht

to be reviewedi was entered, was hegun under section 17 of

the Aet authorizing the organization of building, éloan and home-

)
stead associations, as the section was amended in 1303, (TLaws

BRI o IB8Z. p. 83). Many contentions are made hy

appellant, such as that the act in question is unconstitutional;



and that the notice required by section 17 was not given to
appell ant. But in the viey)which we take of the case, we deem

" it unnecessary to consider or discuss these questions,
0] -"/
Section 17 provides that, "Whenever it shall appear toé%?h
said auditor that the assets of any such association incorporated
or doing business in this state are insufficient to justify the

contimiance of business of such association, or that it is con-

ducting its business in whole or in part contrary to law, or in an

unsafe manner, he shall commnicate the fact by mail, addressed
to the president and secretary of such association; the mailing
of such notice shall be deemed sufficient evidence and notice,
Such association shall be all owed sixty days within whiech to make
the assets sufficient or correct such illegal practices; and in
case such assets are not made sufficient or such illegal practices
corrected within the time herein provided, then the auditor shall

report the same to the attorney general, whose duty it shall then

become t0 apply to the Cireuit Court of the county in whieh the

pPrincipal office of such association may be located, or to any of

the judges off said court # # 4 for an order requiri ng such associ-

ation to show cause why the business of such association shall not

be clased-#-#m#;the court shall thereupon proceed to HeaF TR
allegations ana Proofs of the respective parties either in open
PR SETY: Yelorenae. o A inaaies in chancery; and in case it shall
MEFer-Yotihe eutisPaot o 6P eald court that the assets and funds



of said assdc{ation.are not sufficient as aforesaid, or that such
association has heen conducting its business, in whole or in part,
contrary to_law, the court may decree a dissolution of said asso-
ciation and .the distribution of the assets, and may appoint a re-
ceiveg" &e.

’ On March 12th, 1894, the guditor pfepared and mailed to
the appei}ant a letter, setting forth his views in relation to the
condition of the appellant's affairs; d stating what he required
the appellant to do in order to justify a continuance of its bus-
iness. This letter was received by the secretary of appellant, and
seems to have been agreed upon by the audiﬁor and by t he officers

M

of the appellant association; as&? notice as was deemed essential
by the terms of section 1%. Whether, therefore, appellant did

or did not recejve the formal notice provided for by the act/ be-
fore March 12th, 1894, thc evidence shows that it did réceﬁve such
notice on that day; and the letter of that date will be treated as
sufficient and proper notice.

As we read the decree of the Cirecuit Court, it does not
find that the appellant was conducting its business/in whole or in
part, contrary to law, or in an unsafe manner, By the terms of the
decree, the order dissolving the association and appointing a re-
ceiver of its assets] is based wholly upon the finding/that such
assets were insufficient to justify a continuance of #=e business

W e LAl /8 J»(nt. o |27'f\/‘
by the association., The Auditor did complain_ that the associa-

A
tion had heen guilty of certain practices charged to be illegal
and unsafe. Briefly summarized, these practices were as follows: .
(1) the accumulation of funds for the payment of expenses; (2} the
making of a contraect by which the securities of the association

were removed from its control/ and expense incnrred;éﬂ the ex-

penditure of large and extravagant sums for expenses in excess of
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the earnings; M} the failure to keep hooks of account in a proper

manner and condition, and to cause such hooks +o faith™Mlly repre-
sent the condition of the society, its receipts and dishursements;
and\e} making lecans upor insufficient and inadequate security,

All the matters thus complained of/ were remedied hefore these

roceedings were commenced,

=

The chargejthat appellant accumilated a fund for the
payment of expenses, and that the law only authorized the accrrm-
lation of a fund for the purpose of making loans to memhers, re-
fers to the provision of a by-law of the appellantisetting aside

cight cents per share per monthiout of the installments paid in)as

an expense fund. This by-law was objected.to by the auditor as
invalid, Whether &t was invalid or not, an amendment to *tf
femedying th e featnre-objected to/ was prepared and submitted to
the auditor for his approvali before April 13th, 1894; aml the
amendment‘;as adopted at aA annual meeting of the stocktholders
TN .
held on %é%égé% 11lth, 1894, two days before the filing of the
present bill, Shortly after March 12th, 1804, the contracts
vhich were objected to were cancelied and abrogated., The expen-
ditures which were objected to by the auditbr were decreased; and
expenses, which)prior to January 1lst, 1804, amounted to #1300.00
or $2000,00 per month, were reduced after that.month to ahout
$300.00 pér month, Tt is found by the master in his report, that
between January 12th, 1894 and Mareh 1lst, 1805, the affairs of
the association were fairly, judiciously and inexpensivelv ad-
ministercd, and that no officer except the secretary/ received a
salary, A change satisfactory %o one of the examiners aprointed
hy the auditor/ was imade in the manner of keeping tﬁe books; and
the method of book-keeping steadily improved after Mareh 13804, aml

from that time the books were satisfactory, Tt seems to be a



»qucstion whether any loans were made upon real estateﬂsubject to
prior incumbrances, but it is quite clear that no such ioans were
made after January}1894. The chargg/that loans had beecn made upon
insufficient and inadequate security, would appear to he. unsup-
ported by the proof, as tlie master in his report makes no finding

upon that subject.

Inasmuch as all the suggestions,made hy the auditor for
Cpties ! e 2

the &e&%ﬁ£$4®n of what he regarded as illegal or vnsafe methods of
conducting the business of the association, were carried out and
fully complied with, and inasmich as the decree makes no finding
to the effect that such suggestions were not carried out and com-
plied with, it only remains to consider whether or not the decree
is correct in finding that the assets of the association were in-
sufficient to justify the continuance of its bhusiness.,

The report of the examiner, appointed by the auditor to

)

ascertain the financial condition of the appellant, stated that
there was an excess of the liabilities over, assets to the amount

of $3%800.30. This shortage of abhout ﬁssooﬂ;nof consisted mainly
of an expense funq)accumulated under the bhy-law already referred
to/ by setti@g aside eight cents per share per mont%/ out of the
installments paid in, and also of an amount made up of premiums
deducted from thé loans of borrowing members. Tf these two items
relating to expenses and premiums’ be deducted from the sum of
$35000,00, the amount of the shortage would be less than 85000, Q8.
Ve do not deem it necessary to discuss the question whether, ninder
the provisions of the act and of the amendments to the act, the
stockholders were prohibited from pledging )by a hy-law, a part
of their contribution§to the association for the payment of ex-

renses, Whether the by law was valid or not, it was amended)as

already stated, at the suggestion of the aunditor., Nor do we deem



it necessary to discuss whether jt was proper to deduct a premium
from the face gf the loanslas vas done in this case, Tt is con-
tended by the appellant, that the shortage, so far as it consisted
of this expense fund and this premium fund, was not a real lia-
bility, while the opposite contention is made bv the ,appellee‘.

It is sufficient to say, that, under the terms of section 17, the
directors of appellant were allowed sixty dayvs within which to
make the assets sufficienti by wiping out the shortage., We are of
the opinion, that the appellant/took such steps as did make its
aséets sufficient.

- On March 11th, 1824, a comniitee of aprellant's direec-
“tors visited the auditor in person and discussed with him the
question of making good the alleged deficiency, and received from
him written instructions as to the proper mode of making it good.
These instructions, as we read the evidence, were complied with,
By a processlwhich it is not necessary here to state, the secre-
tary arrived at an amount}which was twenty cents on ﬂﬁé dollar of
the amount paid in as installments, making the then value of each
member's stock eighty per cent of the amount paid in by him prior
to January 11th, 18P4; this difference of twenty per cent’was

charged off to each memberf by an entry in his account on the stoek

ledger, arid subsequently the total of the amounts so charged off/
was carried into the geneq.}nledger to the credit of the install-
ment. acecount., The effect of fpese en?ries, was to reduce)to the
extent of twenty per cent of the premswm paymenﬁf the amount car-
ried to the credit of the several members, and to reéuce to that
uxtent' the apparent liabilities. In other vords, the_associﬂtion
proceeded to distribute the $35000,00 against its shares of stock

then outstanﬁing/ by charging off on the books of the company/

each shards proportion of said amount, This method of increasing



the assets or wiping out the shortage/ was endorsed by this cour

in the case of Broadweli V. Inter-Ocean Assfi., 161 Ili. 327; there)
the stockholders of the association held é meeting/at which about
three-fourths of the stock was represented/ either in person 0{ br
proxy, and at which a resolution was adopted, that the stock should

be scaled down by charging against each member his pro rata share:

of such sum as might be necessary to meet any deficiency bhetween
5,/:':".1 236 ) 5
the assets and liahilities; and in that case we said: "Section

17, supra, by providing that the association(ﬁhall he allowed six-
N T

ty days within which to make the assets sufficienti clearly <==

contemplates the right of the board of directors to increase its
assets, and we are wvnable to perceive how tat conld be done in
any other way than by making assessments against its shareholders.
Nor can we see how the shareholder would be injured hy making that
assessment available by charging upon the books of the association
the per cent necessary to make the association solvent/ against

the amount each shareholder paid in upon his stock",

~— g
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After the proceedings)which resulted in the charging. off

o

;/of the shortage in the manner thus stated, the hoard of directors

-
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directed the secretary to call a mee ting of the stockholders/ for

_the purpose of determining whether this charge should be approved,

and whether the associati on should continue,.in business or pass

into the hands of a receiver. This meeting of the stockholders
9 e
was held on May 1lst, 1894, within sixty days, and a resclution was

I~

11 2
there adopted)which provided that the secretary he and-is herebr

instructed to charge off to each memher of this company his pro

p———s

rava share of the shortage as found by +he auditos/on all stoek in

forece at that timi/according to the holdings of stock in the com-

Pany of' each member

; ,» and that the comnanv continueﬂ in husiness",
e pan;
g\ Y ;

o § Sptt > i
1g3~6 shares voted for this resolution, and €41 shares against it.



It is contended, however, by apvellee, that the adoption
of this resolution, on May 1lst, 1324, was a void act, hecause many

‘of the shares votirdg in the affirmative/ were voted hy  proxy.

A 4 A ({“ ,n UA
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This same objection was made in Broadwell v, Hemestead Assf., su-

pra. In the latter case, it was contcnded that the stockholders
fhovies
could not he legally represented by proxy at a meeting at which

~
4

it was resolved to increase therassets; and we there said that we
were;not prepared to agree with that cdntention. Ymether or not
it was proﬁer for the secretary to vote the shares under the

proxies "held by him in the mannér in which it was done, and -wheth-

er or not the Broadwell case can he-construed as holding such

voting by proxies to be valid, is immaterial in this case, because

the proof shows)that-the charging off of the shortage was rati-

) AN £ YO
fied and confirmed in one.form or aﬁ?&?/_by practically all the
: f

stockholders, We do not deem it necessary to enter into a detailed

statement .of’ the manner)in which such ratification and- confirmation

by the stockholders took place, - The stockholders,however, took
no steps to attack the'passage of the. resolution hy the meeting

held on May 1yt ,gnd;this heing so, it is difficult to understand

’.4-,‘./..-,,'.. ==\
who has a right to complain of that action,(Rroadwell v, Home-

stead Ass.,, supra).

It thus appears that)before the decree in this case was

entered, and within the time limited by section 17,  the errors and *
\ w(u‘o‘.u o are f(c«{& Cewn Laens
irregularities in the management of the business of appellantﬁrhad
hodd f['.-; e

been corrected, and its assets so increased as to make them suf-

—

{

fiecient to justify the continmance of its business, Ve, jhexefena,,
"wu[qﬁ.z.) :

arq%PTOHaht to the conclusion, that.the eirenit court erred in

rendering a decree dissolving the appellant corporation and apnoin-

ting a receiver to take possession of its assets, Accordingly)

the decree of.the cirecuit court is reversed, and the cause is
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gfl.rgmanded to'that-courffwith”direqtions to order its”receiver to

' . .

{pestfansfer the business and assets back to the board of directors

ﬂ,-~§f.ﬁ@qhassocia§§qn, and{tq rermit it to resume. business in con-

formity with its charter and the statute.

Reversed and remanded.
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