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State of Hllinois--Supreme Court.

RUSSEL L. WINSTON, Appellant. ) April
VS ~ferm A,
Irs M. McEarLaND, Executor of James McFarland, deecased, Appellee. § . 1850,

C. BLANCHARD, attoruey for Appellee——BRIEL,

The Court properly sustained Plaintift’s demurrer to defendant’ s2d and 3d
pleas. TReasons: ’
Ist.  The note sued on being under seal, by common law, imports a considera-

tion, and the defendant (Appellant,) (in the absence of fraud) wonld be bound by
1t, whether he received a consideration for it or not—

Chitty on contracts, ed: page 5. Pothier on contracts, vol. 1st, p. 354. Green-
leafs ev. 1st vol.. section 19. Chitty’s pl 1st vol., p. 362, Vroomans vs. Phelps,
2nd Johns 177, Vrocmans vs. Phelps, 13th Jolins 43. 2 Kent 593. 2 Wilson
847, 2 Iairf (Maine) 318, 2d Hall 433. 9 Cowen 307. 11 Wendell 106..—
8 Mass. 200, 2 do "159. 1 Dev. N. C. 46. 1 Black (Tnd) 172, 1 Cowen 33,
O Cowen 308,

But the Rule is changed by our statute.  See Revised Statute, chapter 73, sce-
tion 10-—sajd Statute being in derrogation ot the Common Law. must be strietly
construed.

By said Statute, defendant (or appellant) eould plead the want of a good or val-
nable consideration in the making ot said note, or that since the making of said
note the consideration has in whole or part tailed; ncither of which is shown hy
said 2nd and 3d pleas—said pleas show mercly a partial went of consideration,
which is not allowed by the common or Statute law.

Said 2nd and 3d pleas show that defendant [appellant | voluntarily executed said
note withoul any wiong on the part of planiitt' (o appellee], therefore it said note
is founded npon any consideration, good or valnable, though an inadequate consid-
cration, defendant [appellant] is bound by the same—

Chitty on contracts ed. p 29. 5 Humph, (Tenn) 47. 2 1HIL (N Y) 606.-
2 Howard 426, 2 Ilaer & Gill 114, 2 Johns Ch R 23. 11 N 10, + Black.
(Ind) 57. 5 Bringham |N C] 236, 87 Eng C L 108, 3 McLean 832, 5 Pick
B8+ 1T S & R [Va] 41, 1 Metealt 95, 16 Lee 137,




and error not well assiged. Reasons— : ;

Ist. If the ficts set forth in said plea, relative to the considerdtion of said nat ¢
are true, and properfy pleaded therein, they do not render said note void as be-
tween the parties It is true, there are decisions in other states sustaining such a
plea, but fthey are moderit decissions, and innovations upon the old established
ruie ; which was in the concise and toreeable language of Lord Mansfield, as fol-
lows: ' '

“A\ party caunot set up his own iniquity or fraudulent acts as a eadse of action
or as a defence.” Sce— i

Montefiori vs Montefiori 1st W BL 364,  Which also cites—authoritics : - Porter
vs Yal. College 8 Comm 52. Doc vs Roberts 4th Eng C I 546, Tawes vs Loa-
e Yelverton 196, 7 Jobws 163, 4 Mass 257 1 Blackl [Tnd] 263.

)

~&
20th. InWend=Chicf Justic:
lowing authorities. 3
Holmes vs Johnson—Cowper 343. 2 RS S (37, Cro. Jac. 274, 7 Jolnes
167. 16 do 189,  Yedo 196. 10 Cape57. 6 do 19. 8 do 89, 13
Elizabeth: Chap 5. Tlawes vs Loaden, Yelvertor 196, 3 Bacon Ab 313 314,

13 Vi H20, Shep Tonehstone 67, 1 Taunton SS10 2 Bainwoll & Adolph 276,

: ’ ‘ : L SR, L
Nelson gives a dissentting opinion, and cites {he fol-
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. Our Statute does not authorize any such defence as tiiis plea sets up.  Revised
Statutes, Chap 73, Sec 10. Breese 234.. .

The 2nd section of the 44 chapter of our Revised Statute is substantially a re-
enactment of the 18 Eliz. chap 5; and of 27 Eliz. chap 4., so for as they rclate to
the same subject matter, and said statutes makes all such contracts void only as to
ereditors and purchasers :

Mawes vs Loader , Yelverton 196. 16 Johns 189. I Root 194. Cowper 240,
[:CD.SC No. :1:32]. 2 THill [S O! 4388, 5 Brim 109, 7 Johns 16T, 1 Black 282, -+
2 Wheaton 13,

. Said pled admits thdt there was a meratoriolts Wusideration for the making of
faid note, viz: §1500. Now if the other $1500 was added into said note for the
purpose of incumbering Deft’s. property asstated in said plea, it dobs not effect or
form a part of the real consideration, hence the iitvalid part may be rejected. and
the remainder stand.

McAllen vs Churchill 1st Mo 483,  Pavislt vs Stone 14 Pick 198,
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But allowing that the suject matter of said addititnal plea constitutes a gbod de-
tenee, still said plea is bbjectionable.  Reasons :

1st. The facts relative to the consideration of said note are rot <ot out with the
tertainty required by law, 15 T11 183,

|

.. Further, said plea sets up'an unconsionable defence. Defeidaiit sceks 16 2hield
himself behind his own iniquitous ard frandulent acts, and should T held-te th
#riet rules of Pleading.

The execution’ of the 1ote, simply, could not operdte to'defraud creditors, there:
fore it is avered mn said plea that a mortgage on certain real estate was exceuted te!
secure the payment of said note, and upon trial ufider said plea, defendant would
be bound to produte said mortgage in evidence: Now said nicrtgage ought ta
have been so partieularly deseribed in said plea, that it could have heen identifiett
by said plea when offered in evidence: / 2/ 5, 7

7 ',
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I think said plea should have alleged that defendant was the owner of the cep-
tain real estate refevred to in said plea, and deseribed the sames

Defendunt in said plea speaks of forged and frandulent dratts if'they were forg
ed and fraudulent drafts, would not defendant be justified in protecting himselt in
the manner set forth in said plea ?

Further, it is uncertian from said plea, whether said defendant would be liable
upon said draf:s or not.

3d error not well assigned.

The letters Testamentary, of James McFarland, deceased, were properly admit-
ted in evidence.

Revised Statute [Treav &c] page 1132 section 2. 13 Tll 358.

4th. Error not well assigned. Reason:

1st.. If the matters set up in the additional plea donot constitute a good defense
then such matters are certainly not admissible in evidence under the plea of Nir
DEBET. :

2nd. Illegality of consideration must always be specially pleaded.

Saunder’s Pl and Ev  vol page 395-199.  Clutterbuck vs Coffin 4 Sco N R 509.
TFenwick vs Lacock 1 Q B 414. Danitree vs Hutchinson 10 M & W 85, 4 Will
(4. Potts vs Sparrow 1 Bing [N C] 596: 1 Seo 578, Tidd Pr 324,

/{,} / / A 3 ¥ A 7) 2 1 7 1 < 7

dst.  Sauind Pl&e Ly oss.
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SUPREME COURT, OF THE STATE OF ILLINOIS.

TEHEHIRD GRAND DIVISION.

RusseLn L. Winstox, Appellant, ]

VS, ‘ ? Arrin TEr, AD. 1859,
Ina McFarnaxp Executor, de., of
Jaxes McIarnaxnp Deceased, Appellee.

RECORD.

Page 3, 7.

Page 9.

Page 9,

Page 10,

Puge 1,

Areean rroy ik Lo Sanns Covxty Circvrr Counr.
ABSTRACT OF THE RECORD.

"his was an action of debt brought in the La Salle County Cireuit Court,
by Ira McEFarland Exceutor &e., of James McFarland deceased, agiinst
Russell L. Winston (Appellant,) and tried at the Nov. Term of said Court,
1858, before Hon. M. E. Hollister Judge, and a jury, and a verdiet had for
the plaintift for §1,184 06 debt, and $536 12 damages and judgment entered
thereon. A motion for a new trial was made and overruled, and o bill of
exceptions signed and sealed and an appeal taken by the Defendant in the
court below to this court.

The declaration contains four counts upon a promissory note, and also
the money counts, (1 NoLLE ProskQUI was entered as to the latter,) on the
trial of the cause, the only evidence offered on the part of the Plaintif; was
the sealed note in question,

The first four counts of the declaration are upon the note in question, and
varying somewhat, but substantjally in the usual form, and therefore are not
given at length in this abstract,

The Detendant filed seven pleas as follows

Ist. N1 Duper. :

2nd, “ And for a further pleain this behalf as to the said several sums of
money, in the fivst, second, third and fourth counts in said declaration men-
tioned, except as to the sum of one thousand and five hundred dollars, part
and pareel thereot, the said Defendant says Actio Nox, because he says on
the day of the date of the said note in the said counts severaly mentioned
(said note in said several counts mentioned being one and the same note) to
wit: on the first day of August, A. D. 1854, to wit: at Peru in the County
aforesaid, this Defendant was indebted to the said James McFarland, now
deceased, but then in full life, in the sum of one thousand and five hundred
dollars and in that sumn only, but that the said note in the said several
counts mentioned, was given for the sum of three thousand dollars as in said
several counts is alledged, when in fact, and truth the sale and only consid-
eration thereforwas the said sum of'to wit: one thousand five hundred dollarss
and so the saidDefendantsays thatas to the said sum of money in said note in xaidl
several counts mentioned, exeept as tothe said sum of'to wit : one thousand tive
hundred dollars there is no good and sufficient consideration therefor; and
as to the said sum of one thousand and five hundred dollars the said De-
tendant says Acrro Nox, also, hecause he says that he fully paid and satis-
fied the said James McFarland therefor in his lifetime, to wit: on the 14th
day of November, A. D. 1854, all of which the said Defendant is ready to
verity, wherefore he prays judgment &e.”

drd, Same as 2d plea, except it alleges the consideration of the note to
he 1,515 59.

4th. Set off,
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Page 12,
Page 13.

Page 13,

Page 14.
Page 15.
Page 15,
Page 15.
Page 16.

Page 16.

Page 16.

Page 14,

Page 15.

Page 17.

Page 18,

9

~

5th. NiL Duper as to all exeept Fitteen hundred dollars, and payment
of the fifteen hundred dollars,

6th. N DEner as to all but $1,515 59, and payment of the $1,515 59.

7th. Nu Unques, Executor.,

The following Replications and Demurrers were filed, viz:

Ist. Similitir to 15t plea,

2nd. Traverse of McFarland’s indebtedness alledged in 4th plea.

3rd. Similitir to 5th plea,

4th. Denial of payment alledged in 5th plea.

5th. Similitir to 6th plea.

6th. That Defendant did not pay and satisty James MecFarland, &e., as
in the 6th plea alledged, concluding to the country.

7th. To 7th plea that Plaintiff is Executor &e., concluding to the country-

To the 2d rLEa, the Plaintiff filed the following Demurrer, viz:

“ And the said Plaintift, as Executor as aforesaid, as to the said second
plea of the said Defendant by him above pleaded, saith, that the same and
the matters and things therein contained, in mamer &e., are not sufficient
&e. &e.”

“Tor special eause of Demuwrrer; Defendant pleads a partial failare of
consideration upon the note sued on or a part thereof, when it appears upon
the face of said plea, that the consideration of said note has not failed, nor
any portion thercof; and that the said plea is in other respects insufficient.”

To the Defendant’s 3rd prea the Plaintiff filed a general Demurrer jand
also assigned the following speeial cause of Demurrer, viz:

“That Deiendant pleads the want of a good and valuable consideration for
the giving of the note sued on, when it appears upon the face of said plea,
that there was such consideration for said note—you cannot divide the note,
and say that there was a consideration for half, and no consideration for the
other half.”? v

The Demurrers were both sustained, the Defendant abided by the De-
murrer to the 2nd plea, and asked leave to amend the 3rd plea.

Afterwards the Defendant by leave of the Court filed the following addi-
tional plea, viz:

“ And now comes the said Defendant, and for an additional plea in this
behalf, and says Acrro NON, because, he says, that on the day of the date
of the said note or instrument in writing in said 1st, 2nd, 3rd and 4th counts
mentioned, (said note in said several counts being one and the same note)
to wit: on the first day of August, A. D. 1854, to wit: at Peru, in the
County aforesaid, the said Defendant was then and there indebted to the
said James MeFarland, then in full life, in the sum of fifteen hundred dollavs,
and in that sum only, and the said note was given for the sum of three
thousand dollars, as in said counts respecetively is alledged, and the said
Defendant then exceuted and delivered to the said James McFarland a
mortgage upon certain Real Estate in the County of Bureau, in the State of
Illinois, to secure the said sum of three thousand dollars in said note men”
tioned; that said Defendant was then apprehensive that he would be liable
to suit upon certain supposed fraudulent and forged drafts which said De-
fendant had before then endorsed, and that his property would be subject
to levy and sale upon exccutions issued upon judgments which might be
obtained against him, upon such supposed forged and findulent drafts, so
endorsed by him as aforesaid, and to create an apparent incumbrance upon
his said property, and to protect the same from levy and sale upon such
executions, the said note and mortgage was executed as aforesaid, and for
that purpose was the said note and mortgage so exceuted as aforesaid ac.
cepted by the said James McFarland, when in fact and in truth, the only
mdebtedness from said Defendant to said James McFarland was the said
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Pago 19.

Tago 20,
Page 20.
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Page 21.
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sum of to wit: fifteen hundred dollars, and this the said Defendant is ready
to verify, wherefore &e.”

To which plea the Plaintiff denmmred :

1st. Generally—

2nd. That the facts set up in said plea if true, do not render said noto
null and void. '

3rd. That the facts relative to the consideration of said note, are not sct
up with sufficient certainty and is in other repects informal and insufficient-

Order allowing the additional plea to be filed—and sustaining Plaintifts
Demurrer to said additional plea—Trial and verdict.

Motion for new trial, overruled.

On the 23rd day of November, 1858, the Defendant filed the following
Bill of exceptions, viz:

Be it remembered that this cause camein to be tried on the 23rd day of
November, A. D. 1858, before the Hon. M. E. Hollister and a jury—said
day being one of the days of the said November Term of the said La Salle
County Cireuit Court, upon the issues made therein. The Plaintiff to
maintain the issue on his part offered in evidence a paper purporting to he
a copy of letters testamentary tending to show the appointment of the said
Plaintift as executor, which is as follows:

Tue Srare or Onro, Kxox Cousty, ss: To all whom these presents
shall oomc“Grcctin‘;”: ‘Whereas, on the second “day of September in the
year of owr Lord eighteen hundred and fifty-six, the last will and testament
of James McFarland deceased, was produced in the Probate Court proved
and admitted to record, a certified copy of said will and proof thereof” is
hereto annexed.

And the said deceased having whilst living and at the time of his death,
goods, chattels and credits within this State by means whereof the proving
and registering said will, and the granting of administration of all and sin-
gular the said goods, chattels and credits; and also the auditing, allowingr
and finally adjusting and diScharging the accounts thereof, doth appertain
and belong to said court. Therefore, the administration of all and singular
the goods, chattels and credits of the said decevsed, and all things in any
way concerning his will, is granted unto Ira McFarland Executor in said
will named, who is hereby required well and faithfully to administer the'same,
ind to ake exhibit to said court a true account thereof when thereunto,
required.

Ix Wirxess whereof, I Joseph S. Davis, Judge of said Probate Courts
have hereunto subscribed my name and affixed the seal of said Probate
Court, at Mount Vernon in said County, this 2nd. day of September, A. D-

1856. 5 ~—
SEAL JOSEPH S. DAVIS,
( =) ' Pronare Jupce,
STATE OF OHI®, | _
Kxox Covuxry, st

I, Joseph S. Davis, Clerk of the Probate Conrt of the County of Inox,
in the State of Ohio, do certify the foregoing to be a true copy of the letters
test:xmentm'y, issued to Ira McFarland the Executor of James MecFarland
deceased. That the sa me is truly taken and copied from the Record of
the Probate Court, within and for the said County of Knox.

Ix attestation whereof, I hereto sign my name and annex the seal of
said Court at Mount Vernon, this 5th day of February, A. D. 1858.

S,W JOSEPH S. DAVIS,

( SEAL Clerk Probate Court.
STATE OF OHIO, | _

Kxox Counry. (s

1, Joseph S. Davis, sole Judge of the Court of Probate, within and for
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Poge 24,

Page 25.

Page

Page

Page
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the County of I{nox, in the State of Ohio, do certify that Joseph S. Davis
whose name is signed to the fovegoing certificate is now and was at the
time of the signing of the same, Clerk of the aforesaid Court, and that his
said certificate is in due form, and that such letters testamentary had beeu
granted in pursuance of and agreeably to the laws of this State of Obio
when such letters testamentary were granted. And I further certify thay
the officers of Clerk and Judge of said Probate Court, in said County of
Inox and State of Ohio, are combinedin the same person by the laws of

said State.

Ix Wirxess whereof, I have hereunto set my name and affixed the seal
of said Court, at Mount Vernon in said County, this 5th day of February,
A. D. 1858. -

(~— ? JOSEPII S. DAVIS, ProsATE JUDGE,
.\‘E‘\l.g Inox County, Ohio.

To the introduction of which the said Defendant objected, which objec-
tion was overruled by the Court, to which the Defendant then and there
excepted, and the said letters were then read in evidence.

The Plaintiff then read in evidence the following writing obligatory.

'$3,000. Three years after date, I proxise to pay James McFarland or his

order, the sum of three thousand dollars with aNNvAL interest of ten per
per cent per annum.

Wirxyess my hand and seal, this first day of August A. D. 1854.
Ssmn R. L. WiNsTON.
Ee

Signed sealed and-delivered in presence of R. A. Winston.

The Plaintiff here rested his case.

"Lhe Defendant then introduced the following receipt, after having proved
the execution thercof, by Henry V. Winston, the subscribing witness, and
read the same to the jury.

“$1515 57. Received Pern La Salle County Illinois, November 14th
1854, of Russel L. Winston, one thousand five hundred and fifteen dollars
and fifty-nine cents, to apply on a certain note secured by a mortgage on
125 acres of landin Bureau County, State of Illinois, said note and mortgage
being given for the sum of'three thousand dollars.

Witness my hand this day and year above written

Witness present, IT. V. Winston.

The Defendant then called Richard A. Winston, and offered to prove un-
der the plea of N1 pEBET by the witness, the following facts:

1st. That the only consideration of the note offered in evidence, by the
Plaintiff was an indebtedness of $1500, due to James McEFarland Plaintift’s
testator from the Defendant—that the note was given for $3,000, and that
the sole and only consideration of said note of $3,000, was the said indebted-
ness of $1500.

ond. That the note of $3,000, was given under the following circumstan-
ces:

The Defendant was indebted to James McFarland Plaintiff’s testator, in
the sum of $1500, only, and that Defendant had endorsed certain drafts,
drawn by one Coates on one Hallam, which drafts purported to have been
accepted by said Hallum and Defendant, and Defendant and said James
MecEFarland in order to incumber the property of said Defendant agreed—
the said Defendant to exccute, and the said McFarland to receive a note for
the sum of $3,000, which was the same note sued on and introduced in evi-
dence, to be signed by said Winston (Defendant) and to secure the same
to exccute and deliver to said James McFarland, a mortgage upon his Real

James McFarland.”
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Page 206,

Page 26,

Page 27.

Page 27,

b
Kstite, which note and mortgage were exceuted h\ said Defendant, and
delivered to said MeFarland, the said note being thc note sued, and that the
ohject of the execution of said note and nmortgage, was to hm(lox, delay and
prevent the collection of the drafts so endorsed by said Defendant.
To the introduction of which testimony the Plaintift objected, which ob-

jection was sustained by the Court, and the testimony was excluded from

the jury; to which decision of the Court sustaining the said objection and
excluding said testimony, said Defendant then and there excepted.

The Defendant then and there proved by said Winston. that on the 24th
day of October 1854, he the witness at the request of the said Defendant
paid said James MeEFarland, the sum of $256 35, and on the 26th October
1854. the further sum of $44 and some cents which payments were made as
stated by said Defendant and James McFarland on the indebtedness of
$1500—that said indebtedness of §1500, was spoken of at the time of such
payment, and that said James \[LI’.ulmd made no other claim against
Defendant, except the said §1500. This was all the evidence oftered in the

cause.

The Plaintift then asked the Court to instruct the jury as follows:

“If the “jury believe from the evidence that Defendant gave to James
McFarland deceased, his Defendants note for $3,000, payable three years
after the date thclcot said note bearing date August 1st 1854, then the j jury
will find for the Plaintiff the amount of said note and interest, also the
amount Defendant has paid upon said note.”

To the giving of which the Defendant then and there excepted.

The jury found a verdict in favor of the Plaintift], for the sum of $1184 06
debt, and $536 12 damages, whereupon, the Defendant moved the Cowrt
for a New Trial, which motion was overruled, and Jjudgement rendered
against Defendant, &e.  To which decision of the Court the Defendant ex.
cepted, and prays that his bill of exceptions may be signed, &e. which is
done.

e

) s1-:.\1,( AL E. HOLLISTER, Jtna,

ASSIGNMENT OF ERRORS,

Ist. The Court erred in sustaining the Demurrers to the Defendants 2nd
and 3rd pleas. [Sece Record page 17.]

2nd. The Court erred, in sustaining the Demurrer, to the additional plea
of the Defendant, filed by leave of the Court. [See Record, page 20.

3rd. The Court erred in admitting in evidence, the copy of the letters tes-
tamentary of James McFarland, deceased. [See Record, page 22, 24.]

4th. The Court erred, in excluding the evidence of the witness 1. A.
Winston, in regard to the consideration of the note introduced by the Plain-
tiff; and the purpose for which it was given. [See Record, page 25.]

5th. The Court erred, in giving the instruction asked for by the Plaintift;
[See Record, page 27.]

6th. The Court erred in overruling the Defendants motion for a new trial,
[See Record, page 27.]

7th. The judgment is against law and evidence.

CHUMASERO & ELDREDGE,
Attorneys for Appellant.
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