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[Gazotto Print, Kankakeo City, Yllinoib]

SUPREME COURT OF ILLINOIS.

THIRD GRAND  DIVISION.

April Term, A. D. 1864.

SETH W. GORDON,

~ V8. Error to the Kankalkee Circuit Court.
ROBERT GOODELL.

DEFENDANT'S ABSTRACT OF RECORD.

Rec’rd
page

1 Declaration in Assumpsit, filed January 28, 1862, by Seth B. Gordon, upon
two promissory notes made by Robert Goodell, to Seth and Billings Taylor, one
for $300, dated October 25th, 1858, and due in twelve months after date with
10 per cent. interest, after maturity. The other note for $45, dated Octo-
ber 25th, 1859, at twelve months, with 10 per cent. interest, and both endorsed
to said Seth B.
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Powers of Attorney, in the usual form, authorizing a confession of judgment
upon the above mentioned notes, including $25, Attorneys fees ; affidavits of the

execution of the notes, and Powers of Attorney..
Bond for costs filed same date.

Cognovit for confession of judgment of the same date.

Judgment entered by confession for §468,11, and release of errors of the

same date.

February 4th, 1862. Robert Goodell files a petition which the plaintiff has
substantially set forth, excepting this portion. “That at the next term of
¢« Court, he intended to move the Court to vacate said judgment, and allow him

“ to make his defences to the notes.

Execution dated January 28th, 1862, in the usual form set out, and returned
endorsed. ‘‘Received for plaintiff $103 and interest, and Sheriff’s costs, except-
“ ing costs of the April term, 1862. April 26th, 1862.”

April 18th, 1862, of the April term, upon hearing defendants’ motion to va-
cate the judgment; it was overruled “and defendant allowed to plead to the mer-

¢ jtg without the judgment being vacated.”

April 12th, 1862. Bill of exceptions filed, which is substantially set forth in

plaintiffs abstract, with the following exception, which was. omitted.

Judgment was stayed, “and the defendant allowed to plead to the merits

without the j,'ud'gmen;s being vacated.”

The defendant is satisfied with the plaintiffs abstract of the: record with: the€

foregoing exceptions, which are set forth.

THOMAS P. BONFIELD,
Qf Counsel for Defendant im Error.



~POINTS AND BRIEF OF THE DEFENDANT IN ERROR.

The plaintiff in error recovered a judgment by confession in vacation, upon

certain notes assigned to him, which were laxzely tainted with usury.

The defendant in error, upon application, showing such facts and alleging his
intention to move the vacation of said judgment, obtained an order staying fur-
ther proceedings, and at the subsequent term of Court, upon pressing his mo-
tion to vacate the judgment, obtained leave only to plead to the merits “without

said judgments being vacated.”

The defendant plead the general issue, and two special pleas of usury, upon
which the plaintiff joined issue.

The issues were tried by a jury, a verdict was found for the plaintiff assessing
his damages at $103, and the judgment was reduced by the Lourttothat amount.
Upon this trial the defendant was sworn and testified not only to the usury, but
that the notes were not assigned until after due, and gave. this testimony without,
any objection from the plaintiff.
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The 2d and’ 8d instructions- of defendant refers to facts in evidence, upon
which they were to base their conclusions.
3 THOMAS P. BONFIELD,

Of Counsel for Defeud:mt in Iirror.
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Printed By BeAcE & BARNARD, 14 South Clark St.

SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

SETH B. GORDON,

Error 1O THE KAN-
KAKEE Crrcurr Courr.

VsS.

ROBERT GOODILLI..

ABSTRACT OF RECORD.

Rec.p.1 Declaration in Assumpsit, filed January 28, 1862, by Seth
B. Gordon, assignee of S. & B. Taylor, against Robert Goodill, on two
promissory notes, one for $300, dated *“ Aroma, October 25, 1858, due
twelve months after date with ten per cent. interest after maturity, ex-
pressed to be for borrowed money. The other note for $45, dated Avo-
ma, October 25, 1859, at twelve months with ten per cent. interest, it
being for borrowed money, both endorsed to the plaintiff.

3 Powers or ArrorNEY in the usual form, authorizing a confession of

judgment on each of the notes with $25 attorney’s fees, and releasing
errors.

)
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ArrmaviTs of execution of notes and powers of attorney.

Bonp ror Costs filed same date.
Cognovir for contession of judgment filed same date.

JupeMENT entered same date by confession for $468.11, and release of
errors.

February 4, 1862, defendant files a petition stating that January 14,
1858, he borrowed of' Seth Taylor $50, and gave him therefor his note
for §61.25 payable nine months after date; that $50 of the note was
principal, and $11.25 interest for nine months, on that sum; that Octo-
ber 25, 1858, he made to S. & B. Taylor the $300 note sued on, which
included the first note, which was taken up and cancelled, and $100
loaned to him by the Taylors; that the remainder of the note was for
interest and usury, for the $61.25 and $100, for one year from October
25, 1858. He may be mistaken about the amount borrowed from the
Taylors at the time of giving the $300 note ; he might have borrowed
$150 instead of $100; his best recollection is it was $100. In either
event the remainder was interest. At the maturity of the $300 note,
he and the Taylors agreed to extend the time of payment of it for one
year, on his giving a note for usurious interest for that time, when he
made the $45 note sued on, which was given for that usurious interest.
That the notes were not assigned to the plaintiff until after maturity.
That he paid the Taylors in 1860 $35 interest or usury on the notes.
States the entry of the judgment in vacation; that it included $50,
which plaintiff pretends was reasonable attorney fees; that he did not
confess the judgment nor anthorize it to be done, otherwise than by the
powers of attorney. Says he has a good defence to the notes and inter-
est at the next term ; prays to be allowed to make the defence. Says
he has 160 acres of land in that county unincumbered, except by said
loans ; that an execution has issned on the judgment, which is levied on
his property, and asks for an order for staying proceedings. Feb. 4, 1862.

Judge Srarr certifies to probable cause and orders a stay of proceed-
ings.



15

18

20

(3)
Execution dated January 28, 1862, in the usnal form set out.

At April Term, 1862, April 28, leave granted to defendant to plead.
April 19, 1862, Pleas filed. 1st, General issue.

2d, Plea to all but $100 ; that January 14, 1858, defendant borrowed
of 8. & B. Taylor $50 for nine months, and corruptly agreed to pay
$11.25 for the loan for that time, for which he made the note of $61.25,
and on the 25th October, 1858, the Taylors agreed to loan him $100 and
the former loan, for one year, for $138.75 unlawful interest and usury
therefor, for that time. In pursuance of said corrupt agreement, the
Taylors loaned him the §100, and re-loaned the 61,25, for which defend-
ant made them the note of $300 declared on, which includes said $100,
$61,25, and $188.75 usury, for the loan, use and forbearance of said $100
and $61,25 for one year; and on the note of $300 becoming due, the
Taylors corruptly agreed to extend the time of payment for one year, at
25 per cent. per annum. In pursuance of said corrupt agreement, the
defendant made to the Taylors the note of $45 sued on, the same being
for all of said money, at the rate of 25 per cent. ; and it was agreed be-
tween defendant and the Taylors that the $300 note should continue to
draw 10 per cent. interest. The note of §45 is all usury. On October
25, 1860, detendant paid the Taylors 835, part ot the usury on said loan,
use and forbearance of the note in the declaration mentioned, for one
year thereafter ; that the notes were due before endorsed to the plaintiff.

3d, Plea to all but $100 ; that January 14, 1858, defendant applied to
the Taylors for a loan of $50, who agreed to loan him that sum for nine
months at three per cent. per mouth. They loaned him that sum for
nine months, for which sum and unlawful interest, he gave them his note
for $61,25 at nine months, which embraces the $50, and $11,25 usury,
for the loan of $50 for nine months. On October 25, 1858, defendant,
desiring to re-loan said last sum for one year, and a further sum of $100,
applied to the Taylors, who agreed to loan him said sum for one year, and
in consideration that he would pay them $138,75 unlawful interest for
the loan, &ec., of $61,25 and $100 for one year, and in pursuance of
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(4)

said corrupt agreement, defendant made to the Taylors the note of $300,

which includes said sum of $61,25 and the new loan of $100, and the
balance was usury. October 25, 1859, detendant applied to the Taylors
to extend the time of payment on the $300 note for one year. The Tay-
lors corruptly agreed with defendant to extend the time of payment one
year, in consideration-that defendant would pay 25 per cent. per annum
unlawful interest, and that the note should continue to bear ten per cent.
according to its tenor and effect, and that the remainder of said unlaw-
ful interest should be secured to the Taylors by a note. That defendant
gave them the note ot $45, for said unlawtul interest on the $300 note
for one year. On October 25, 1860, it was corruptly agreed between the
defendants and the Taylors, that the payment of the two notes of $300
and $45, should be extended one year, and that defendant should pay
them unlawful interest at 20 per cent. per annum, during said period that
the same was extended to, and until the same was paid ; that defendant
improperly paid the Taylors $85 on said unlawful and usurious interest.

The notes sued on were not assigned to plaintiffs until after inaturity.

April 21, 1862. Replication filed protesting that the notes were not
given for the usurious consideration alleged, and averring that the notes
were assigned to the plaintiff before maturity, for a valuable considera-
tion, and without notice of the usury, concluding to the country.

April 22, 1862, jury empanuelled, proceeded to trial and after evi-
dence closed, plaintiff' * enters his motion for a non-suit, which motion
to take non-suit by the plaintiff the court denies.” Thereupon the plain-

tiff moves to vacate the original judgment in this cause, and the court
being advised on the matter, the motion to vacate judgment entered by

plaintiff is denied; to which opinion and ruling of the court, in over-
ruling and denying said motions, the plaintiff excepts.

Verpier for plaintift for $103. Plaintiff moves to set aside verdict ;
motion denied. Ordered that the judgment entered in vacation be re-
duced to the amount of the verdict, and that the same draw interest from
the time of rendition ; to all which plaintiff' excepts, and is given 90
days to file bill of exceptions.
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April 12, 1862, BirL or Exceerions filed. The plaintiff gave in evi-
dence the notes declared on, and their endorsements.

The Dnrexnasr offered himself as a witness, and testified: I bor-
rowed of Seth Taylor $50 in the forepart of the year 1858, until Octo-
ber coming. T agreed to pay 25 per cent. I gave a note for principal
and interest, $61,25. Iborrowed $100 of Billings Taylor in October, 1858.
It was at old Mr. Miller’s. Revilla Bebee said it was the same kind of a
note that the previous $50 note was. Bebee asked me to sign it. Don’t
recollect anything else that was said. Mr. Taylor did not say anything.
He paid me the money. I think thatis all that was said at timne about the
money. Bebee wrote the note. I agreed to pay 25 per cent. per annum
on $160, on which sum the interest was computed at that rate and put
into the note. Ihave no idea what the amount of the note was. I did
not know at the time what the amount of the note was; no one stated
it to me. I depended on them to have it right. In October, ’59, I told
Seth Taylor I could not pay it. He agreed to take my note for the in-
terest. I gave him my note for forty-five dollars. It called for ten
per cent. interest. Had conversation with Seth Taylor in October,
1860. Paid him interest up to that time —all due on the notes. 1
paid him.847. The interest was $46.50. Next had conversation about
Christmas, last winter, with Seth Taylor. He asked me if I counld do
anything for him? Told him I could not. I asked him to wait another
year. He said he could not, and if I did not pay him up he would sell
my farm. Wanted me to give him a deed of the place and he would lease
it back to me. I borrowed of Seth Taylor $50 for 9 months, until Oct.
afterwards, at 25 per cent. interest per annum, and gave Billings Taylor
note for $161.25, for said loan, which includes $50 borrowed and $11.25
interest for 9 months. This was January 14, 1858; note at 9 months.
Oct. 25, 1858, I applied to B. Taylor for loan of $100 more. He agreed
to lend me that, and what I then owed. 1 gave him the $300 note in
evidence. Did not read last note, nor was it read to me. All I got on
it was 8100 loaned at that time. I gave this note, and the $61.25 note,
making §161.25, and the remainder of the $300 note was interest and
usury for the use of the money loaned for one year. It was done at R.
Beebe’s house. He wrote the note. In Oct., 1859, I gave S. & B. Tay-
lor my note for $45, (in evidence) as usury over and above the 10 per
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(6)

cent., to extend the payment of the $300 note one year longer. The
note was to stand, bearing 10 per cent. as it called for. In Oct., 1860, T
paid Seth Taylor $47, usury, to extend the notes one year longer. Seth
Taylor had the notes in Oct., 1860. They were not endorsed, and he
claimed to own them, and did not pretend then to me that he did not own
them. The plaintiff and the Taylors never claimed until about the time
this judgment was rendered, that the notes were endorsed to the plain-
tiff. I have no learning.

This was all the evidence.

After evidence closed, and before case was submitted to jury, plaintiff
entered motion, and asked leave to take a nonsuit. Motion overruled—
plaintiff excepted.

Thereupon plaiutiff entered his motion to vacate the Jjudgment before
rendered in the cause. Motion overruled—plaintiff excepted.

Court, at plaintiff’s request, gave the following instruction :

1. The law presumes that the notes in evidence were endorsed by the
payees before they became due, and unless the jury believe, on their
oaths, from the evidence, that the notes were transferred after they be-
came due, the law is for the plaintiff, and he is entitled to recover of and

from the defendant as much as appears was due at the time of the ren-
dition of the judgment. X

Plaintift' prayed the following instructions, which were refused:
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(7)

To the refusal to give 2d and 3d instructions, plaintiff excepted.

The Court, at the instance of the defendant, gave the following instruc-
tions, to which the plaintiff’ excepted :

1. If the jury find, from the evidence, that Seth and Billings Taylor
loaned the defendant money, and took a greater rate of interest than ten
per cent. per annum, and the notes in question were endorsed after they
became due, the plaintiff is entitled to a verdict for only the principal
sum borrowed, less any sums the defendant has paid thereon, as interest,
usury, or otherwise, without any interest whatever.

2. If the jury find that the said Seth and Billings Taylor loaned money
to the detendant at a greater rate of interest than ten per cent. per an-
num, and the said notes were endorsed after they became due, then the
plaintiff forfeits all interest, and is entitled to nothing but his principal
to be returned to him, and to be credited upon the principal with any
and all sums by him paid on said transaction.

3. If the jury find that the Taylors have had possession of the notes
in question after the same became due, exercising acts of ownership over
the samne, attempting to collect the same as their own, collecting money
thereon as their own, they are facts which the jury may consider as evi-
dence that they were not endorsed and transferred before they became
due; and the jury may also take into consideration, with reference to
time of such endorsement, the handwriting ot the endorsements upon
the back of the notes, the color of the ink, and other appearances indi-
cating whether they were made at the same time, or at different times.




(8)

33 Plaintiff moved to set aside the verdict, for the following reasons :

1. The verdict was contrary to the evidence.
2. The Court erred in not granting leave to plaintiff to take a nonsuit.

3. The Court erred in overruling plaintiff’s motion to vacate the judg-
ST judg

ment.
4. The Court erred in refusing plaintiff’s instructions.
5. The Court erred in giving defendant’s instructions,

6. The Court erred in not granting a new trial, and not setting aside
judgment.

Court ordered judgment for $103 and interest from rendition.

Motion to set aside verdict overruled, and plaintiff excepted.

{ ERRORS ASSIGNED.

GOOKINS, THOMAS & ROBERTS,
Attys for PUIF in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

SETH B. GORDON,

e Error TO THE KAN-
KAKEE Crrcurr Courr.

ROBERT GOODIL.I.

ABSTRACT OF RECORD.

Rec.p.1 Declaration im Assumpsit, filed January 28, 1862, by Seth
B. Gordon, assignee of S. & B. Taylor, against Robert Goodill, on two
promissory notes, one for $300, dated ¢ Aroma, October 25, 1858, due
twelve months after date with ten per cent. interest after maturity, ex-
pressed to be for borrowed money. The other note for $45, dated Avo-

ma, October 25, 1859, at twelve months with ten per cent. interest, it
being for borrowed money, both endorsed to the plaintiff.

3 Powers or ArrorNEY in the usual form, authorizing a confession of

jndgment on each of the notes with $25 attorney’s fees, and releasing
errors.

)
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14

ArripaviTs of execution of notes and powers of attorney.

Bonp ror Costs filed same date.
Coenovir for contession of judgment filed same date.

JupeMENT entered same date by confession for $468.11, and release of
errors.

February 4, 1862, defendant files a petition stating that January 14,
1858, he borrowed of' Seth Taylor $50, and gave him therefor his note
for §61.25 payable nine months after date; that $50 of the note was
principal, and $11.25 interest for nine months, on that sum; that Octo-
ber 25, 1858, he made to S. & B. Taylor the $300 note sued on, which
included the first note, which was taken up and cancelled, and $100
loaned to him by the Taylors ; that the remainder of the rote was for
interest and usury, for the $61.25 and $100, for one year from October
25, 1858. He may be mistaken about the amount borrowed from the
Taylors at the time of giving the $§300 note ; he might have borrowed
8150 instead of $100; his best recollection is it was $100. In either
event the remainder.was interest. At the maturity of the $300 note,
he and the Taylors agreed to extend the time of payment of it for one
year, on his giving a note for usurious interest for that time, when he
made the $45 note sued on, which was given for that usurious interest.
That the notes were not assigned to the plaintiff until after maturity.
That he paid the Taylors in 1860 $35 interest or usury on the notes.
States the entry of the judgment in vacation; that it included $50,
which plaintiff pretends was reasonable attorney fees ; that he did not
confess the judgment nor anthorize it to be done, otherwise than by the
powers of attorney. Says he has a good defence to the notes and inter-
est at the next term ; prays to be allowed to make the detence. Says
he has 160 acres of land in that county unincumbered, except by said
loans ; that an execution has issued on the judgment, which is levied on
his property, and asks for an order for staying proceedings. Feb. 4, 1862.

Judge STARR certifies to probable cause and orders a stay of proceed-
ings.
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(3)
Execution dated January 28, 1862, in the usnal form set out.

At April Term, 1862, April 28, leave granted to defendant to plead.
April 19, 1862, Pleas filed. 1st, General issue.

2d, Plea to all but $100 ; that January 14, 1858, defendant borrowed
of S. & B. Taylor $50 for nine months, and corruptly agreed to pay
$11.25 for the loan for that time, for which he made the note of $61.25,
and on the 25th October, 1858, the Taylors agreed to loan him $100 and
the former loan, for one year, for $138.75 unlawful interest and usury
therefor, for that time. In pursuance of said corrupt agreement, the
Taylors loaned him the $100, and re-loaned the 61,25, for which defend-
ant made them the note of $300 declared on, which includes said $100,
$61,25, and $138.75 usury, for the loan, use and forbearance of said $100
and $61,25 for one year; and on the note of $300 becoming due, the
Taylors corruptly agreed to extend the time of payment for one year, at
25 per cent. per annum. In pursuance of said corrupt agreement, the
defendant made to the Taylors the note of $45 sued on, the same being
for all of said money, at the rate of 25 per cent. ; and it was agreed be-
tween defendant and the Taylors that the $300 note should continue to
draw 10 per cent. interest. The note of $45 is all usury. On October
25, 1860, detendant paid the Taylors $35, part ot the usury on said loan,
use and forbearance of the note in the declaration mentioned, for one
year thereafter ; that the notes were due before endorsed to the plaintiff.

3d, Plea to all but 8100 ; that January 14, 1858, defendant applied to
the Taylors for a loan of $50, who agreed to loan him that sum for nine
months at three per cent. per month. They loaned him that sum for
nine months, for which sum and unlawful interest, he gave them his note
for §61,25 at nine months, which embraces the $50, and $11,25 usury,
for the loan of $50 for nine months. On October 25, 1858, defendant,
desiring to re-loan said last sum for one year, and a further sum of $100,
applied to the Taylors, who agreed to loan him said sum for one year, and
in consideration that he would pay them $188,75 unlawful interest for
the loan, &ec., of $61,25 and $100 for one year, and in pursuance of
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said corrupt agreemeut‘, defendant made to the Tay'iox-s the note of $300,
which includes said sum of $61,25 and the new loan of $100, and the
balance was usury. October 25, 1859, defendant applied to the Taylors
to extend the time of payment on the $300 note for one year. The Tay-
lors corruptly agreed with defendant to extend the time of payment one
year, in consideration that defendant would pay 25 per cent. per annum
unlawful interest, and that the note should continue to bear ten per cent.
aceording to its tenor and effect, and that the remainder of said unlaw-
ful interest should be secured to the Taylors by a note. That defendant
gave them the note of $45, for said unlawful interest on the S300 note
for one year. On October 25, 1860, it was corruptly agreed between the
defendants and the Taylors, that the payment of the two notes of $300
and $45, should be extended one year, and that defendant should pay
them unlawful interest at 20 per cent. per annum, during said period that
the same was extended to, and until the same was paid ; that defendant
improperly paid the Taylors $35 on said unlawful and usurious interest.
The notes sued on were not assigned to plaintiffs until after maturity.

April 21, 1862. Replication filed protesting that the notes were not
given for the usurious consideration alleged, and averring that the notes
were assigned to the plaintiff before maturity, for a valuable considera-
tion, and without notice of the usury, concluding to the country.

April 22, 1862, jury empanuelled, proceeded to trial and after evi-
dence closed, plaintiff * enters his motion for a non-suit, which motion
to take non-suit by the plaintiff the court denies.” Thereupon the plain-
tifft moves to vacate the original judgment in this cause, and the court
being advised on the matter, the motion to vacate judgment entered by
plaintiff is denied ; to which opinion and ruling of the court, in over-
ruling and denying said motions, the plaintiff excepts.

Verpier for plaintiff' for $103. Plaintiff moves to set aside verdict ;
motion denied. Ordered that the judgment entered in vacation be re:
duced to the amount of the verdict, and that the same draw interest from
the time of rendition ; to all which plaintiff excepts, and is given 90
days to file bill of exceptions.
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April 12, 1862, Biuuof Exorprions filed. The plaintiff gave in evi-
dence the notes declared on, and their endorsements.

The Drrexpiyr offered himself as a witness, and testified : I bor-
rowed of Seth Taylor $50 in the forepart ot the year 1858, until Octo-
ber coming. T agreed to pay 25 per cent. I gave a note for principal
and interest, $61,25. Iborrowed $100 of Billings Taylor in October, 1858.
It was at old Mr. Miller’s. Revilla Bebee said it was the same kind of a
note that the previous $50 note was. Bebee asked me to sign it. Don’t
recollect anything else that was said. Mr. Taylor did not say anything.
He paid me the money. Ithink thatis all that was said at time about the
money. Bebee wrote the note. I agreed to pay 25 per cent. per annum
on $160, on which sum the interest was computed at that rate and put
into the note. 1have no idea what the amount of the note was. I did
not know at the time what the amount of the note was; no one stated
it to me. I depended on them to have it right. In October, ’59, I told
Seth Taylor I could not pay it. He agreed to take my note for the in-
terest. [ gave him my note for forty-five dollars. It called for ten
per cent. interest. Had conversation with Seth Taylor in October,
1860. Paid him interest up to that time —all due on the notes. I
paid him §47. The interest was $46.50. Next had conversation about
Christmas, last winter, with Seth Taylor. He asked me if I could do
anything for him? Told him I counld not. I asked him to wait another
year. He said he could not, and if I did not pay him up he would sell
my farm. Wanted me to give him a deed of the place and he would lease
it back to me. I borrowed of Seth Taylor $50 for 9 months, until Oct.
afterwards, at 25 per cent. interest per annum, and gave Billings Taylor
note for §161.25, for said loan, which includes $50 borrowed and $11.25
interest for 9 months. This was January 14, 1858; note at 9 months.
Oct. 25, 1858, I applied to B. Taylor for loan of $100 more. He agreed
to lend me that, and what I then owed. 1 gave him the $300 note in
evidence. Did not read last note, nor was it read to me. All I got on
it was $100 loaned at that time. I gave this note, and the $61.25 note,
making §161.25, and the remainder of the $300 note was interest and
usury for the use of the money loaned for one year. It was done at R.
Beebe’s honse. He wrote the note. In Oct., 1859, I gave S. & B. Tay-
lor my note for $45, (in evidence) as usury over and above the 10 per
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cent., to extend the payment of the 8300 note one year longer. The
note was to stand, bearing 10 per cent. as it called for. In Oct., 1860, I
paid Seth Taylor $47, usury, to extend the notes one year longer. Seth
Taylor had the notes in Oct., 1860. They were not endorsed, and he
claimed to own them, and did not pretend then to me that he did not own
them. The plaintiff and the Taylors never claimed until about the time
this judgment was rendered, that the notes were endorsed to the plain-
tiff. I have no learning.

This was all the evidence.

After evidence closed, and before case was submitted to jury, plaintiff
entered motion, and asked leave to take a nonsuit. Motion overruled—
plaintiff excepted.

Thereupon plaintiff entered his motion to vacate the judgment before
rendered in the cause. Motion overruled—plaintiff excepted.

Court, at plaintitf’s request, gave the following instruction :

1. The law presunes that the notes in evidence were endorsed by the
payees before they became due, and unless the jury believe, on their
oaths, from the evidence, that the notes were transferred after they be-
came due, the law is for the plaintiff, and he is entitled to recover of and
trom the defendant as much as appears was due at the time of the ren-
dition of the judgment.

Plaintift’ prayed the following instructions, which were refused :

2. The defendant is not a competent witness to prove the time the notes
were endorsed to the plaintiff, nor to show that plaintiff knew of the
original consideration of the notes; and as there is no evidence before
the jury, on the point of the time of assignment of the notes, or know-
ledge on the part ot plaintiff of original consideration and usurious con-
sideration, the jury should find a verdict for the plaintiff, for so much as
the judgment calls for.
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3. The defendant isniot a competent witness, for himself, to prove the
time of the assignment of the notes in evidence, and the jury are bound,
by their oaths, to reject the testimony of defendant, so far as the same
applies to the time the notes were endorsed to the plaintiff; and if the
defendant has failed to prove the time said notes were endorsed, than
by his own testimony, then the jury are bound, upon their oaths, to find
a verdict for the plaintiff.

To the refusal to give 2d and 3d instructions, plaintiff excepted.

The Court, at the instance of the defendant, gave the following instruc-
tions, to which the plaintiff excepted :

1. If the jury find, from the evidence, that Seth and Billings Taylor
loaned the defendant money, and took a greater rate of interest than ten
per cent. per annum, and the notes in question were endorsed after they
became due, the plaintiff is entitled to a verdict for only the principal
sum borrowed, less any sums the defendant has paid thereon, as interest,
usury, or otherwise, without any interest whatever.

2. If the jury find that the said Seth and Billings Taylor loaned money
to the defendant at a greater rate of interest than ten per cent. per an-
num, and the said notes were endorsed after they became due, then the
plaintiff forfeits all interest, and is entitled to nothing but his principal
to be returned to him, and to be credited upon the principal with any
and all sums by him paid on said transaction.

3. If the jury find that the Taylors have had possession of the notes
in question after the same became due, exercising acts of ownership over
the saine, attempting to collect the same as their own, collecting money
thereon as their own, they are facts which the jury may consider as evi-
dence that they were not endorsed and transferred before they became
due; and the jury may also take into consideration, with reference to
time of such endorsement, the handwriting ot the endorsements upon
the back of the notes, the color of the ink, and other appearances. indi-
cating whether they were made at the same time, or at different times.
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33 Plaintiff moved t 8et aside the verdict, for the following reasons :

1. The verdict was contrary to the evidence.
2. The Court erred in not granting leave to plaintiff to take a nonsuit.

8. The Court erred in overruling plaintiff’s motion to vacate the judg-
ment.

4. The Court erred in refusing plaintiff’s instructions.
5. The Court erred in giving defendant’s instructions.

6. The Court erred in not granting a new trial, and not setting aside
judgment.

Court ordered judgment for $103 and interest from rendition.

Motion to set aside verdict overruled, and plaintiff excepted.

ERRORS ASSIGNED.

In refusing plaintiff’s motion for leave to submit a nonsuit.
In refusing his motion to vacate the judgment.

In refusing instructions as prayed by plaintiff.

For giving instructions as prayed by defendant.

In refusing to grant a new trial.

S s ® oo M

In rendering judgment as given.

GOOKINS, THOMAS & ROBERTS,
Atrys for PUF in Error.






Y

Seth B. Gordon,

* Printed By Bedcn &'BArNatp, 14 South Clark St.”
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,; /}
APRIL TERM, A. D. 1868.

VS.

Robert Goodill,

Error 1o KaNkakEE Crrcurr Courr.

.Points of Plaintiff in Error.

In this case, & judgment by confession was entered in vacation, in fa-
vor of the plaintiff in error, who was the assignee of certain promissory
notes, alleged to have been tainted with usury.

The defendant obtained an order staying execution, and at the suc-

ceediang tern of .the eourt, leave was granted him to p]ead‘nccm'dingly‘
Defendant pleaded the general issue, and two special pleas setting up
usury in the consideration of the note.

Plaintift replied, denying the usury, and averring that the notes were
assigned to him before maturity for a valuable consideration, and with-
out notice of the nsury.

A jury was impanneled and the issues tried, Upon the trial, the de-

fendant was sworn and testified under the statute as to the usurious con-
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sideration, and was the only witness sworn. The court permitted the
defendant to testify not only to the fact of nsury, but also that plaintift
received the notes after their maturity, and with knowledge of their
usurious consideration. Thereupon the plaintiff moved the court for
leave to take a nonsuit, and also to vacate and sct aside the judgment,
but the court denied the motions, and plaintiff excepted.

I.
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ITI.

The jury in the second and third instructions for defendant, were not

. told to find from the evidence; they were allowed a latitude outside of

the evidence. This precise point is decided in the case of Matthews vs.
Hamzilton, 23 111., $72. The court say :

“ The instruction is objectionable, in the first place, because it docs
“ not require the jury to found their beliet' of the fact of agency on the
¢ evidence in the case. The jury may have had other reasons than the
“ evidence adduced to conclnde that Strong was plaintift’s agent, and it
“ 50, this instruction authorized them to act upon them instead of the

“ evidence. Before the instruction was given, it should have been so
“ modified as to preclude the danger of misleading the jury in that re-
“gpect.” 20 Ill., 464, 485.

GOOKINS, THOMAS & ROBERTS.
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