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WILLIAM C. BOILVIN SUPREME COURT,

AND
AMOS L. MERRIMAN, THIRD GRAND DIVISION

Appellants,
L OF' ILLINOIS.

V8.
HENRY MOORE AND OTHERS,
Appellees. APRIL TERM, 1858.

APPEAL FROM PEORIA.

Action of Assumpsit. Declaration contained common counts. Plea
general issue. Cause tried Nov. term, 1857, before E. N. Powell, Judge,
without jury, and judgment for appellees of $291 83. Edward B. Norton
testified that he was clerk for plaintiffs, who were manufacturers of nails at
Wheeling, Va., and that on 29th March, 1855, plaintiffs shipped a lot of
nails to John W. King, Peoria, by steamboat, enclosed invoice in letter and
sent per mail; to the invoice a bill of lading and draft upon King for his
acceptance at six months; which letter was as follows: Dear Sir—We now
ship your nails, ordered through E. M. Norton, and hand invoice and bill
of lading of same herewith. We enclose draft for same as customary with
us, which please return with acceptance made payable if you conveniently
can at some banking house in St. Louis, &e. That it was the custom of
plaintiffs to sell at six months, the purchaser giving an acceptance of date
of éhipment, which custom applied to Illinois and all other places to which
shipments were made. John W. King nor any one else ever offered to pay
for the nails that I know of. Think I would have known it if he had.
Plaintifls again wrote King, demanding payment Oct. 11, 1855. They re-
ceived no reply, and wrote to King again Dec. 8, 1855, all directed to John

W. King, Peoria, Ill. No reply was ever received to any of these letters.

Philo L. Kimberly testified to the shipping of the nails on Fanny Fern

for Peoria.

Fdward M. Norton testified that as agent of plaintiffs he personally sold
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2
the nails specified in ovder in‘l.’eorin., Illinois, (which order Was signed Jno.
W. King,) to a man as I supposed from the manner in which his name was
writt.a John W. King. I had no personal acquaintance with him. I took
orders from all sorts of persons without personal acquaintance, confining
myself to enquiries as to their ability to pay, and looking to the orders I
receive for the name of the party and place of shipment. I presented the
order to plaintiffs, who filled it and shipped to Peoria. The order was giv-
en Feb. 1, 1855, delivered to plaintiff Feb. 14, 1855, and the nails were
shipped March 29, 1855—not shipped earlier on account of close of navi-
gation. The signature at bottom of order is in the handwriting of the par-
ty who gave the order; whether it is Hing, or Sting, or some other name I
I know the party was a dealer in Peoria, and I took the or-
The terms of payment were

cannot say.
der from himself personally at his own store.
A draft of the date of shipment was to have been ac-
No payment for the nails was ever

six months time.
cepted, payable six months after date.

made, nor no note or other obligation received.
The above evidence was contained in depositions.

The following facts were admitted: That plaintiffs sent an order upon
defendants to M. McReynolds for the nails in spring of 1856, which order
was not accepted. That no such person as John W. King has been known

to reside in Peoria either at date of the order or since. That the nails were

" never received by King, but were received by defendants, who were ware-

housemen in Peoria, from the steamboat Tiber, in April, 1855, in store for

the consignee, and charges paid by defendants at time of receiving them.

- That the nails remained in store until spring of 1856, when the nails were

sold to pay charges—sold for $429, and charges on them $133 17. That
defendants had no authority from or ever saw or knew J ohn W. King, but
the nails were left with them by steamboat Tiber, together with bill of lad-
ing. That no persons except plaintiffs have ever demanded the nails or the

proceeds thereof.

MANNING & MERRIMAN,

Attorneys for Appellants.
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SUPREME COURT.

APRITL, TERM, 1859.

WILLIAM C. BOILVIN, ¢t dl.,
vS.
HENRY MOORE, et al.

ARGUMENT FOR APPELLEES.

I. The argument of the appellants in this case assumes that
the transaction between the plaintiffs and the purchaser of the
nails was ‘one of ordinary sale of goods on credit’. This is not
exactly true. There are at least two particulars in which it
differs perhaps from ‘an ordinary sale on credit’.

1. It is conceded that there is and was no vendee—no second
party to the contract of sale—no such person as the alleged
purchaser living in Peoria at the time of the alleged sale of the
nails, nor at any tince sime.— (See Record, p. 34.)

This, it is submitted, is a somewhat important difference. It
is material that there should be at least two parties to every
contract. The plaintiffs contracted with ‘John . King, of
Peoria’; no such person has been' known to live [or be] in
Peoria either at the date of that contract or since. The agent
who made the contract says he can not say whether the pur-
chaser was ‘King’, or ‘Hing’, or ‘Sting’, or ‘some other person’;
all that he knows about him is thathe was a ‘dealer in Peoria’,
and that he signed his name to a written order for the nails,
which name he supposed was ‘Jno. W. King’.

Who of all the owners of monosyllabic names in Peoria re-
sembling King or Hing or Sting, ‘or some other’ name was the
purchaser of these nails? To this question the record furnishes
no answer. It is clear, however, that ‘John W. King, Peoria,
Hllinois’, is the only party with whom tho plaintiff contracted:

%o Dy 13,1557 |
AP
8 LUt
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the party to whom the nails were shipped; to whom the invoice,
bill of lading and draft were inclosed in their letter of March
29, 1855 ; and to whom the subsequent letters of Oct. 11 and
Dee. 8, 1855, were addressed by plaintiffs. No other person than
John W. King was known to plaintiffs in connection with the
purchase of these nails. To no other person did they ever make
any attempt to sell or deliver the nails. And as it is admitted
that no such person haslived [or been] in Peoria at or since the
dato of the alleged sale, and that neither he nor any other person
(except the plaintifis) has ever demanded the nails or the pro-
ceods theredf from the defendants, it would seem to follow that
this ‘transaction’ between plaintiffs and the shadowy individual
subscribing himself King, Hing, Sting, ‘or some other’ name,
differed from an ‘ordinary sale’ in the important particular of
lacking a definite and tangible purchaser to receive the goods, ac-
cept the draft and pay it when due.

[The word ‘reside’ is for the first time emphasized by italics in
the Abstract. No importance was given to this word in the
Court below. That part of the ¢facts admitted’ was construed and
treated as though the admission had been, ¢that no such person
as J. W. K. has been known to be in Peoria’, ete. This would
bo the manifest construction of the admission with reference to
the whole context.]

2. Another point of difference between the sale in this case
and ‘an ordinary salo on credit’, is conceived to lie in the fact
that a condition of this salo was that the purchaser should
give the plaintiffs his ‘acceptance, payable in six months’. If
not a condition precedent, it was at all events concurrent: and
had the nails even been delivered to the purchaser, he would have
held them merely in trust for the plaintiffs.—See Brief, pl. 1,2,
12,13.

II. This is not a contest between the vendor and creditors of
the vendee, to determine which has the better right to the
goods; nor is it even a contest between vendor and vendee. It
is simply a contest between the acknowledged vendors and
bailors of the goods and their bailees, not for the goods in specie,
but merely for the excess of the proceeds of the same beyond the
expenses and charges of bailment. Clearly, whatever might be
the rights of attaching. or execution creditors, or the vendee
himself, the defendants, having no other interest or claim in the
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goods than bailors for hire, cannot, ought not to be' permitted to
dispute the title of their bailors.— See Bricy, pl. 15.

III. The exact point at which the right of property in goods
commences and terminates in the vendor and vendee respective-
ly varies according to the position from which viewed. The
appellants have chosen to discuss it as though they where
clothed with the combined rights of vendec and attaching creditors.

As between vendor and vendee it is true that the right of prop-
erty, so far as the risk and liability for its price is concerned,
commences at the moment of delivery to a general carrier—
(Chitty on Cont., 382, citing TWait vs. Baker, 2 Exch.,, 1, 7, ctc.),
and in certain cascs without any delivery. (2 Bl Com., 446-
447; Brief, pl. 8.) Yet the vendor may retake them so long as
they are in fransitu, as against all the world. (See Brief, pl. 6,7,
8,9.) And even after they have been in actual possession of
vendee, the vendor may reclaim them if the conditions of salo
be not complied with. (Brief, pl. 5,13.) The mere fact, there-
fore, that the property in tho nails passed from the plaiutiffs to
¢John W. King’ (assuming him to be a real person) by the con-
tract of sale and the shipping of them, does not preclude the
plaintiffs from reiisserting their claim. Xven the transmission
by letter of the bill of lading and the invoice does not diminish
or vary their rights— (Brief, pl. 10). Their lien as vendors still
attached to and followed the nails, notw 1thst'mdmrr this techni-
cal and quasi or even actual delivery.

In Jackson vs. Nichol (5 Bing. N. C., 508), the goods had been
delivered to an agent of the buyer ; and in- Edwards vs. Brewer
(8 Mason & Wells, 375), they had reached the port of delivery, and
had been landed, and were in the hands of the wharfinger; and
yet, in both cases, the vendors successfully reclaimed them even
against creditors. :

In the cases cited by appellee where it was held that the lien
of the vendor was lost by delivery to a carrier or to a warehouse-
man, or on the wharf, it was so held because, as in Dawes vs.
Peck (8 Term. R., 330), the carrier had been designated by and
was therefore the actual agent of the purchaser ; or because, as in
Campbell vs. Cabeen (5 Amer. Law Reg., 683), the warehouseman
actually and expressly held the goods subject to the order of the
purchaser ; or becauso, as in Sawyer vs. Joslin (20 Verm,, 175),
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it had been proved that tho wharf where the goods had been de-
livered was the customary place of delivery. The difference be-
tween these cases’and Covell vs. Ifitcheock (23 Wend., 611), Ed-

* wards vs. Brewer, and Jackson vs. Nichol, is simply a difference of

facts. In the former the termination of the transit and the pos-
session of the purchaser were made out by proof ; in the latter it
was held that these facts were not proved,—and yet the proof
was in tho case in Wendell almost identical with, and in the
two other cases much stronger than;in the case at the bar. In
all of these cases, too, the contesting parties were creditors of
the purchaser.

IV. It is true that the technical right of stoppage in transitu
is given only in case of insolvency of purchaser. The decisions
on that subject are only cited here for the purpose of showing
that, even had the sale of the nails been complete, and had an
actual purchaser been ready to receive them at their point of
destination, the plaintiffs might, under certain circumstances,
reclaim them against all other persons. Butif this right is re-
served to the vendor in case of the insolvency of the purchaser,
a fortiort should he have an analogous right when the purchas-
er utterly fails to claim the goods at the point of destination,
and they remain, unclaimed by any adverse party, in the hands
of a mere ‘middle-man’ long after the period of credit has ex-
pired? In the case of stoppage in transitu, the contract of sale
is not disaffirmed, nor is the right of property in the purchaser
denied ; it is & simple assertion of the vendor’s lien as a means of
securing the payment of the price. (Chitty on Cont., 378 —note
1, citing Newhall vs. Vargas, 18 Maing, 93.) In that proceed-
ing the action of the vendor is adverse to the vendee; but in
this case the non-claim of the latter implies either that there is
a mutual agreement that the goods shall be reclaimed by the
former, or a virtual repudiation by the purchaser and an abso-
lute rescission of the contract of sale by the plaintiffs in conse-
quence of such repudiation. Upon either supposition, the recla-
mation by the vendor would be by consent of the vendee.— Ibid.,
citing Ash vs. Putnam, 1 Hill, 802; see Brief, pl. 11, 13.

The plaintiffs had fully performed their part of the contract
of sale; but the purchaser wholly failed to perform any part of
his undertaking, and recklessly abandoned the goods to the
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mercy of the public. Why may not the plaintiffs rescind and
reclaim their property ? TWho contests their claim? No per-
son. The defendants are mere bailees of the plaintiffs and can
not dispute their title. (Brief, pl. 15.) If, by reason of their oc-
cupation as warehousemen, they are liable to the consignee also,
it is a position of their own choice, and they must abide the
consequences. (Ibid.) But this liability is nominal only. The
facts proved and admitted in this case show conclusively that
no person other than the plaintiffs can establish a legal claim
to the goods in controversy. The defendants acted upon the
conviction that the nails had been abandoned by the purchaser
when they assumed the responsibility of selling them ¢to pay
charges’. Whence did they derive this right? Did they not
thereby render themselves ‘liable 10 an action’ or actions by
purchaser and seller ?  This ‘liability’ is an inevitable incident
to the position of every stakeholder, trustes, or ‘middleman’.

V. This action is not for the nails, but for the net proceeds—

it being admitted that they had been sold and converted into
cash by the defendants ‘to pay charges’ (which charges in-
cluded all freight and storage) before suit commenced. By
the very form and nature of the action the plaintiffs are pre-
cluded from recovering more than they are equitably entitled to.
The defendants are only indebfed to the plaintiffs in the amount
of money which remained in their hands ‘for the use of plain-
tiffs’ after paying charges. This amount they did set off. It
was allowed and admitted by plaintiffs, and judgment rendered
against defendants for the balance only. This balance only is
now in controversy. The plaintiffs have paid all the ¢freight
and charges consequent upon their shipment of the nails, and
also the storage’ of the same by defendants. How would
it have benefited defendants if plaintiffs had offered to pay
them for ‘charges and freight’ which had already been moro
than paid by the sale of the nails? And especially when by
suing them in indebitatus assumpsit the plaintiffs recognized
and aﬁium.d that sale, and invited them to ‘set off’ theu bill
of ‘freight and charges’?

" VL No other mode of actlon would have scttled the liability of
defendants more than this. The plaintiffs could not have sued
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tho purchaser, beeause the proof shows that they did not know
his name or his residence. Their traveling agent would be moroe
likely to be mistaken as to the name and residence than the de-
fendants, who are residents of Peoria. Thoe plaintiffs living in
Virginia, the purchaser may have lived in any one of the West-
orn States, and, by mistake of their agent, located in Pooria.
If a resident of Indiana, a suit brought against him in Illinois,
by attachment or in equity (if the proper affidavit could have
been made), would certainly not have concluded him and set-
tled defendants’ liability. There is no possible mode of suit,
with the proof in reference to the matter in the control of de-
Jendants, by which the plaintiffs could have relieved the defends
ants from ‘liability” to an action by some other person claiming
to be the owner of these nails, if this suit will not have that ef-
fect. But the proof which they have here furnished shows that
no other person can successfully sustain such action.

But it was in the power of the defendants, if by any means they

" could have got the alleged purchaser into Court, to have settled
the question of their liability to another person by filing a Bill of
Interpleader ! If they could not bring ¢Jno. W. King’ into
Court, they can not complain that plaintiffs have not done so.
Their failure to use the means of defense which the law has
given to them is conclusive of their conviction that they could
not defend successfully—for the reason that plaintifts alone
were owners of the nails, and that they had done wrong in sell-
ing them to pay charges, after being notified that plaintiffs
claimed them.

Who is entitled to the proceeds of these nails, after paying
defendants’ charges for freight and storage, if plaintiffs are not?
Ave defendants to keep the money an indefinite time, for fear
that John W. King may some time turn up and claim his pur-
chase? If until the statute of limitations bars his claim, will
not the same statute bar the plaintiffs. If one year of patient
waiting for the consignee to come forward and pay charges was
long enough for the defendants, why are not nearly two years’
cndurance long enough for the plaintiffs? The goods were re-
ceived by the former in April, 1855, and sold by them in Feb-
ruary, 1856, They were shipped by plaintiffs in March, 1855,
and suit brought for the proceeds in November, 1856.

Plaintiffs had a clear right to rescind upon failure of King to
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send his ¢acceptance’ for the prico of the goods. Their failure
to do so may have been construed a waiver had King afterward
taken them into possession. But as he has not done so, and has
¢unreasonably neglected’, for a period of two yecars, cither to
comply with his contract or to receive the goods, plaintiffs have
no other recourse or remedy now, than to retake possession, or
to abandon them to persons who, like defendants, have no legai
claim to or interest in them.
BRYAN & STONE,
Attorneys for Appellees.
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SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

WILLIAM C. BOILVIN,
AMOS L. MERRIMAN,

Aprin Tery, A. D. 1859.
versus

HENRY MOORE, and others.
BRIET OF APPELLEE.

. In every sale of goods, there is an implied condition that tho price shall be paid before vendce
shall have right of possession — this is condition precedent.

—

Parsons on Cont., 448,

<~

2. If the sale has boen complete the property passes to vendee, not otherwise.
Ibid, 440-1.

3. If on credit, and the credit expires before delivery, vendor’s lien rovives.
Story on Cont., sec. 796,
(citing Dixon vs. Yates, 2 N. & M., 177.)
Parsons on Cont., 440.
2 Kent Com., 493.

4. If vendee unreasonably neglect to receive goods on delivery, vendor may resell and hold buyer
responsible for deficit in price.
Parsons on Cont., 446.
Addison on Cont., 47,
(citing Langford vs. Filer, 1 Salk., 118.
Lanyon vs. Toogood, 13 M. & W., 27.)

3. The lien of vendor who takes bill of exchange for the price revives on dishonor of bill.
Chitty on Cont., 374.
(citing Stevenson vs. Blakelock, 1 M. & S., 535-544.)

8. Goods not delivercd so as to defoat vendor’s lien so long as they remain in the hands of wharf-
inger and oarrier, provided ho be not the actual agent of consignee.
Chitty on Cont., 378, 377.
Story on Cont., sec., 805.
Addison on Cont., p. 54.
(citing Bartram vs. Farebrother, 1 M. & P., 526.)
Buckley vs. Furniss, 15 Wen., 137.
Leeds vs. Wright, 3 B. & P., 320.

7. A warehouseman is but a middleman between vendor and veudee, unless the actual agent of one
or the other, and delivery to him is not delivery to vendee.
Covell vs. Hitcheock, 23 Wen., 611,

8. Delivery of goods is.essential in all cases where the claims of third persons intervene.

H v8. Bidwell, 1 i L . 7 .
Fﬁ;;g{:g}_‘ jfi’f})‘:;ll’d’g gxhl:, 151059 }cxtcd in Chitty on Cont., 333, Note 2.

9. So long as the goods have not come into the actual or constructive possession of purchaser, the
right of vendor to reclaim them is not taken away. Addison on Cont., 55.

10. Bill of Lading, as between vendor and vendee, does not change their rights.
Addison on Cont., 62.
Mitchell vs. Ede, 11 Ad. & E., 903.

11 Until rights of third persons intervene, contracting parties have a right to rescind.
Bartram vs. Far oblother. 4 Bing., 579.

12. If the condition of sale be that vendee give security, the property does not pass until given.
: Story on Cont., scc. 804.
(citing Barnell vs. Pritchard, 2 Pick., 512.)

13. If goods be delivered before payment in compliance with usage of trade, known to buyer, such
delivery is conditional, and vendee holds in trust for vendor.
Story on Cout., sec. 84.
Haggorty vs. Palmer, 6 John. ., ch. 437,

14. Property in goods ordered from manufacturer does not pass until approved by purchaser.
Addison on Cont., 45.
Atkinson vs. Bell, 8 B. & C., 282, 27
Clarke vs. Spencer, 4 Ad. & L 46()

15. Warehousewmun cannot dispute title of his bailor in action by such person.
Parsons on Cont., 621.
Gosling vs. Birnie, 7 Bing., 339.
Holl vs Griffin and another, 10 Bing., 246.
Craven vs. Ryder, 6 Taunt., 433; 18 Verm., 186.
BRYAN & STONE, Attorneys for Appellee,
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SUPREME COURT.

APRIL, TERM, 1859.

WILLIAM C.BOILVIN, ¢t al.,

.

vS.
HENRY MOORE, ¢t al.

ARGUMENT FOR APPELLEES.

L. The argument of the appellants in this case assumes that
the transaction between the plaintiffs and the purchaser of the
nails was ‘one of ordinary sale of goods on credit’. This is not
exactly true. There are at least two particulars in which it
differs perhaps from ¢an ordinary sale on credit’.

1. It is conceded that there is and was no vendee—no second
party to the contract of sale—no such person as the alleged
purchaser living in Peoria at the time of the alleged sale of the
nails, nor at any tince sime.—(See Record, p. 34.)

This, it is submitted, is a somewhat important difference.” It

- is material that there should be at least two partics to every

eontract. The plaintiffs contracted with ‘John W. King, of
Peoria’; no such person has been known to live [or be] in
Peoria either at the date of that contract or since. The agent
who made the contract says he can not say whether the pur-
chaser was ‘King’, or “Hing’, or ‘Sting’, or ‘some other person’;
all that he knows about him is that he was a ‘dealer in Peoria’,
and that he signed his name to a written order for the nails,
which name he supposed was ‘Jno. W. King’.

‘Who of all the owners of monosyllabic names in Peoria re-
sembling King or Hing or Sting, ‘or some other’ name was the
purchaser of these nails? To this question the record furnishes
no answer. It is clear, however, that ‘John W. King, Peoria,
Hlinois’, is the only party with whom the plaintiff contracted:

7%(2_4) He cy /I ISEF
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tho party to whom the nails were shipped; to whom the invoice,
bill of lading and draft were inclosed in their letter of March
29, 1855; and to whom the subsequent letters of Oct. 11 and
Dec. 8, 1855, were addressed by plaintiffs. No other person than
John W. King was known to plaintiffs in connection with the
purchase of these nails. To no other person did they ever make
any attempt to sell or deliver the mnails. And as it is admitted
that no such person haslived [or been]in Peoria at or since the
date of the alleged sale, and that neither he nor any other person
(except the plaintifs) has ever demanded the nails or the pro-
ceeds thereof from the defendants, it would seem to follow that
this ‘transaction’ between plaintifts and the shadowy individual
subscribing himself King, Hing, Sting, ‘or some other’ name,
differed from an ‘ordinary sale’ in the important particular of
lacking a definite and tangible purchaser to receive the goods, ac-
cept the draft and pay it when due.

[The word ¢reside’ is for the first time emphasized by italics in
the Abstract. No importance was given to this word in the
Court below. That part of the ¢facts admitted’ was construed and
treated as though the admission had been, ¢that no such person
as J. W. K. has been known to be in Peoria’, ete. This would
be the manifest construction of the admission with reference to
the whole context.] !

2. Another point of difference between the sale in this case
and ‘an ordinary sale on credit’, is conceived to lie in the fact
that a condition of this sale was that the purchaser should
give the plaintiffs his ¢acceptance, payable in six months’. If
not a condition precedent, it was at all events concurrent: and
had the nails even been delivered tothe purchaser, he would have
held them merely iz trust for the plaintiffs.—See Brief, pl. 1,2,
12,13.

II. This is not a contest between the vendor and creditors of
the vendee, to determine which has the better right to the
goods; noris it even a contest between vendor and vendee. It
is simply a contest between the acknowledged vendors and
bailors of the goods and their bailees, not for the goods in specie,
but merely for the excess of the proceeds of the same beyond the
expenses and charges of bailment. Clearly, whatever might be
the rights of attaching or execution creditors, or the vendee
himself, the defendants, having no other interest or claim in the
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goods than bailors for hire, cannot, ought not to be permitted to
dispute the title of their bailors.— See Bricf, pl. 15.

III. The evact point at which the right of property in goods
commences and terminates in the vendor and vendee respective-
ly varies according to the position from which viewed. The
appellants have chosen to discuss it as though they where
clothed with the combined rights of vendee and attaching creditors.

As between vendor and vendee it is true that the right of prop-
erty, so far as the risk and lability for its price is concerned,
commences at the moment of delivery to a general carrier—
(Chitty on Cont., 382, citing TVait vs. Baker, 2 Exch., 1, 7, ete.),

and in certain cases without any delivery. (2 Bl Com., 446— .

447; Brief, pl. 8.) Yect the vendor may retake them so long as
they are in transitu, as against all the world. (See Bricef, pl. 6,7,
8,9.) And even after they have been in actual possession of
vendee, the vendor may reclaim them if the conditions of sale
be not-complied with. (Brief, pl. 5,13.) The mere fact, there-
fore, that the property in the nails passed from the plaintiffs to
¢John W. King’ (assuming him to be a real person) by the con-
tract pf sale and the shipping of them, does not preclude the
plaintiffs from reiisserting their claim. Even the transmission
by letter of the bill of lading and the invoice does not diminish
or vary their rights— (Brief, pl. 10). Their lien as vendors still
attached to and followed the nails, not\\vithstanding this techni-
cal and quasi or even actual delivery.

In Jackson vs. Nichol (5 Bing. N. C., 508), the goods had been
delivered to an agent of the buyer ; and in Idwards vs. Brewer
(3 Mason & Wells, 375), they had reached the port of delivery, and
had been landed, and were in the hands of the wharfinger ; and
yet, in both cases, the vendors successfully reclaimed them even
against creditors. _

In the cases cited by appellee where it was held that the lien
of the vendor was lost by delivery to a carrier or to a warehouse-
man, or on the wharf, it was so held because, as in Dawes vs.
Peck (8 Term. R., 330), the carrier had been designated by and
was therefore the actual agent of the purchaser ; or because, as in
Campbell vs. Cabeen (5 Amer. Law Reg., 683), the warehouseman
actually and expressly held the goods subject to the order of the
purchaser; or because, as in Sawyer vs. Joslin (20 Verm., 175),
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it had been proved that the wharf where the goods had been de-
livered was the cusio;nar_z/ place of delivery. The difference be-
tween theso cases and Covell vs. Hitcheock (23 Wend., 611), Ed-
wards vs. Brewer, and Jackson vs. Nichol, is simply a difference of
Jacts.  In the former the termination of the transit and the pos-
session of the purchaser were made out by proof; in the latter it
was held that these facts were not proved,—and yet the proof
was in the case in Wendell almost identical witi), and in the
two other cases much stronger than, in the case at the bar. In
all of these cases, too, the contesting parties were creditors of
the purchaser.

IV. Tt is true that the technical right of stoppage in transitu
is given only in case of insolvency of purchaser. The decisions
on that subject are only cited here for the purpose of showing
that, even had the sale of the nails been complete, and had an
actual purchaser been ready to reccive them at their point of
destination, the plaintiffs might, under certain circumstances,
reclaim them against all other persons. Butif this right is re-
served to the vendor in case of the insolvency of the purchaser,
4 fortiori should he have an analogous right when the purchas-
er utterly fails to claim the goods at the point of destination,
and they remain, unclaimed by any adverse party, in the hands
of'a mere ‘middle-man’ long after the period of credit has ex-
pired? In the case of stoppage in transitu, the contract of salo
is not disaffirmed, nor is the right of property in the purchaser
denied; it is a simple assertion of the vendor’s lien as a means of
securing the payment of the price. (Chitty on Cont., 378 —note
1, citing Newhall vs. Vargas, 13 Maine, 93.) In that proceed-
ing the action of the vendor is adverse to the vendee; but in
this case the non-claim of the latter implies either that there is
a mutual agreement that the goods shall be reclaimed by the
former, or a virtual repudiation by the purchaser and an abso- -
lute rescission of the contract of sale by the plaintiffs in conse-
quence of such repudiation. TUpon cither supposition, the recla-
mation by the vendor would be by consent of the vendee.— Ibid.,
citing Ash vs. Putnam, 1 Iill, 302; sce Brief, pl. 11, 13.

The plaintiffs had fully performed their part of the contract
of sale; but the purchaser wholly failed to perform any part of
his undertaking, and recklessly abandoned the goods to the
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mercy of the public. Why may not the plaintiffs rescind and
reclaim their property ?  TVho contests their claim? No per-
son. The defendants are mere bailees of the plaintiffs and can

not dispute their title. (Brief, pl. 15.) If, by reason of their oc- «

cupation as warehousemen, they ave liable to the consignee also,
it is a position of their own choice, and they must abide the
consequences. (Ibid.) But this liability is nominal only. The
facts proved and admitted in this case show conclusively that
no person other than the plaintiffs can establish a legal claim
to the goods in controversy. The defendants acted upon the
conviction that the nails had been abandoned by the purchaser
when they assumed the responsibility of selling them ¢to pay
charges’. Whence did they derive this right? Did they not
thereby render themselves ‘liable to an action’ or actions by
purchaser and seller ?  This ‘Ziability’ is an’ inevitable. incident
to the position of every stakeholder, trustee, or ‘middleman’.

V. This action is not for the nails, but for the net procecds—
it being admitted that they had been sold and converted into
cash by the defendants ‘to pay charges’ (which charges in-
cluded all freight and storage) before suit commenced. By
the very form and nature of the action the plaintiffs are pre-
cluded from recovering more than they ave equitably entitled to.
The defendants are only indebted to the plaintiffs in the amount
of money which remained in their hands ‘for the use of plain-
tiffs’ after paying chdrges. This amount they did set off. It
was allowed and admitted by plaintiffs, and judgment rendered
against defendants for the balance only. This balance only is
now in controversy.. The plaintiffs have paid all the ¢freight
and charges consequent upon their shipment of the nails, and
also the storage’ of the same by defendants. How would
it have benefited defendants if plaintiffs had offered to pay
them for ‘charges and freight’ which had already been more
than paid by the sale of the nails? And especially when by
suing them in indebitatus assumpsit the plaintiffs recognized
and affirmed that sale, and invited them to ‘set off’ their bill
of ‘freight and charges’?

VI. No other mode of aetlon would have settled the liability of
defendants more than this. The plaintiffs could net have sued

.
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the purchaser, because the proof shows that they did not know
his name or his residence. Their traveling agent would be more
likely to be mistaken as to the name and residence than the de-
fendants, who are residents of Peoria. The plaintifis living in
Virginia, the purchaser may have lived in any one of the West-
ern States, and, by mistake of their agent, located in Pecoria.
It a resident of Indiana, a suit brought against him in Illinois,
by attachment or in equity (if the proper affidavit could have
been made), would certainly not have concluded him and set-
tled defendants’ liability. There is no possible mode of suit,
with the proof in reference to the matter in the control of de-

fendants, by which the plaintiffs could have relieved the defend-

ants from ‘ljability’ to an action by some other person claiming
to be the owner of these nails, if this suit will not, have that of-
fect.  But the proof which they have here furnished shows that
no other person can successfully sustain such action.

But it was in the power of the defendants, if by any means they
could have got the alleged purchaser into Court, to have settled
the question of their liability to another person by filing a Bill of
Interpleader ! If they could not bring ‘Jno. W. King’ into
Court, they can not complain that plaintiffs have not done so.
Their failure to use the means of defense svhich the law has
given to them is conclusive of théiz conviction that they could
vot defend successfully—for the reason that plaintiffs alone
were owners of the nails, and that they had done wrong in sell-
ing them to pay charges, after being notified that plaintiffs
claimed them. )

Who is entitled to the proceeds of theso nails, after paying
defendants’ charges for freight and storage, if plaintiffs are not?
Are defendants to keep the money an indefinite time, for fear
that John W. King may some time turn up and claim his pur-
chase? If until the statute of limitations bars his claim, will
not the same statute bar the plaintiffs. If one year of patient
waiting for the consignee to come forward and pay charges was
long enough for the defendants, why are not nearly fwo years’
cndurance long enough for the plaintiffs? The goods were re-
ceived by the former in April, 1855, and sold by them in Ieb-
ruary, 1856. They were shipped by plaintiffs in March, 1855,
and suit brought for the proceeds in November, 1856.

Plaintiffs had a clear right to rescind upon failuxe of King to

= oS ST .

o e e ere e o

Pee



e Yy

L e tan o Pl

7

send his ¢acceptance’ for the price of the goods. Their failure
to do so may have been construed a waiver had King afterward
taken them into possession. But as he has not done so, and has
‘unreasonably neglected’, for a period of two years, cither to
comply with his contract or to receive the goods, plaintiffs have
no other recourse or remedy now, than to retake possession, or
to abandon them to persons who, like defendants, have no legal
claim to or interest in them. -

‘ BRYAN & STONE,

: Attorneys for Appellees.
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SUPREME COURT OF THE STATE OF ILLINOIS.
THIRD GRAND DIVISION.

WILLIAM C. BOILVIN,
AMOS L. MERRIMAN,

) Arrin TeryM, A, D. 1859.
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HENRY MOORE, and others. A
BRIEF OF APPELLEE.

In every sale of goods, there is an implied condition that the price shall be paid before vendce
shall have right of possession —this is condition precedent.

p—

Parsons on Cont., 448.

o

If the sale has been complete tho property passes to vendee, not otherwise.
Ibid, 440-1.

If on credit, and the credit expires before delivery, vendor’s lien revives. :
Story on Cont., sec. 796,
(citing Dixon vs. Yates, 2 N. & M., 177.)
Parsons on Cont., 440.
2 Kent Com., 493.

e

4. If vendee unreasonably neglect to receive goods on delivery, vendor may resell and hold buyer
responsible for deficit in price.
Parsons on Cont., 446.
Addison on Cont., 47,
(citing Langford vs. Filer, 1 Salk., 118.
Lanyon vs. Toogood, 13 M. & W., 27.)

. The lien of vendor who talkes bill of exchange for the price revives on dishonor of bill.
Chitty on Cont., 374.
(citing Stevenson vs. Blakelock, 1 M. & S., 535-544.)

(o1

6. Goods not delivered =0 as to defeat vendor's lien so long as they remain in the hands of wharf-
inger and carrier, provided he be not the actual agent of consignee.
Chitty on Cont., 378, 377.
. Story on Cont., sec., 805.
Addison on Cont., p. 4.
(citing Bartram vs. Farebrother, 1 M. & P., 526.)
Buckley vs. Furniss, 156 Wen., 137.
Lecds vs. Wright, 8 B. & P., 520.

-1

. A warehouseman is but a middleman between vendor and vendee, unless the actual agent of one
or the other, and delivery to him is not delivery to vendee.
Covell zs. Hitchcock, 23 Wen., 611.

. Delivery of goods is essential in all cases where the claims of third persons intervene.

%ﬁ,‘;ﬁ;}g}js%‘;?;‘;jjh}g 2};;%15103 } cited in Chitty on Cont., 333, Noto 2.

(v

9. So long as the goods have not come into the actual or constructive possession of purchaser, tho
right of vendor to reclaim them is not taken away. Addison on Cont., 55.

10. Bill of Lading, as between vendor and vendee, does not change their rights.
Addison on Cont., 62.
Mitchell vs. Ede, 11 Ad. & E., 903.

11. Until rights of third persons intervene, contracting parties have a right to rescind.
Bartram vs. Farebrother, 4 Bing., 579.

12. If the condition of sale be that vendee give security, the property does not pass until given.
Story on Cont., scc. 804.
(citing Barnell vs. Pritchard, 2 Pick., 512.)

13. If goods be delivered before paymeunt in compliance with usage of trade, known to buyer, such
delivery is conditional, and vendec holds in trust for vendor.
Story on Cout., sec. 84.
Haggerty vs. Palmer, 6 John., ch. 437.

14. Property in goods ordered from manufacturer does not pass until approved by purchaser.
Addison on Cont., 45.
Atkinson vs. Bell, 8 B. & C., 282, 277.
Clarke vs. Spencer, 4 Ad. & E., 466.

15. Warehouseman cannot dispute title of his bailor in action by such person.
Parsons on Cont., 621.
“Gosling vs. Birnie, 7 Bing., 839.
Holl vs Griffin and anothor, 10 Bing., 246.
Craven vs. Ryder, 6 Taunt., 433; 18 Verm., 186.
BRYAN & STONE, Attorneys for Appellee.
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