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IN TEE

Suprame Gouyt,  Staty of Jllinois,

THIRD GRAND DIVISION.
OF THE APRIL TERM, A.D. 1858.

CHARLES McDONNELL,
Plaintiff in Error,
Error to Cook County Court of

/

vS.

JOEN MURPHY, MICHAEL J. KELLY
and JOHN B. PIET, )

Defendants in Error.

Common Pleas.

ASSIGNMENT OF ERRORS.

And now comes the said Charles McDonnell, plaintiff in error, by M. R. M.
Wallace, his attorney, and says: that there is manifest error in the judgment
and proceeding aforesaid, upon the face of the record thereof, on account of which
the same ought to be reversed and for naught held; and, for a specification of said

errors, shows to the court the following :

1st. The court below erred in sustaining plaintiffs’ motion to strike defendant’s

plea from the files.

2nd. The court below erred in ordering
the files.

3rd. The court below erred in ordering defendant’
entered.

4th. The court below erred in rendering
ow erred in rendering judgment in favor of plaintiffs and against

defendant’s plea to be stricken from

s default to be taken and

judgment by default against defendant.

5th. The court bel
defendant.

And for these and other manifest errors,
said judgment and proceedings may be set aside, revers d and for naught held, and
/] . 4 [ J5
b /'(‘ 17244,

that he may have judgment for his costs. / (
M. R. M. WALLACE,

Attorney for Plaintiff in Error.

e e S

the said plaintiff in error asks that the = -
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IN TEE

Supreme Gouyt,  State of IMinois,

THIRD GRAND DIVISION.
OF THE APRIL TERM, A.D. 1858.

CHARLES McDONNELL,
Plaintiff in Error,
o) 2 Error to Cook County Court of
JOHN MURPHY, MICHAEL J. KELLY Common Pleas.
and JOHN B. PIET, )
Defendants in Error.

)

ASSIGNMENT OF ERRORS.

And now comes the said Charles McDonnell, plaintiff in error, by M. R. M.
Wallace, his attorney, and says: that there is manifest error in the judgment
and proceeding aforesaid, upon the face of the record thereof, on account of which
the same ought to be reversed and for naught held; and, for a specification of said
errors, shows to the court the following :

ist. The court below erred in sustaining plaintiffs’ motion to strike defendant’s
plea from the files.

9nd. The court below erred in ordering defendant’s plea to be stricken from
the files.

3rd. The court below erred in ordering defendant’s default to be taken and
entered.

4th. The court below erred in rendering judgment by default against defendant.

5th. The court below erred in rendering judgment in favor of plaintiffs and against
defendant. i

And for these and other manifest errors, the said plaintiff in error asks that the
said judgment and proceedings may be set aside, reversed and for naught held, and

that he may have judgment for his costs. :
M. R. M. WALLACE,

Attorney for Plaintiff in Error.

ABSTRACT OF RECORD.

This was an action of assumpsit, brought by John Murphy, Michael Kelly and
John B. Piet, defendants in error, against Charles McDonnell, plaintiff in error, in
the Cook County Court of Common Pleas, commenced on the ninth day of

December, A. D. 1857.

Precipe and security for costs.

Summons and sherifi’s return. Summons issued December 9, 1857, and served

December 18, 1857.

Declaration.

Copy of instrument, and account sued on. Defendants’ affidavit of merits, and
plea.

N



2

10  Motion of plaintiffs, that defendant’s plea be stricken from the files, for want of a
sufficient affidavit of merits. Motion allowed by the court. Excepted to by defend-
ant, and on motion of plaintiffs’ attorney, defendant’s default is ordered to be entered
by the court. Excepted to by defendant.

11  Judgment. * Appeal.

12 ' Defendant’s Bill of Exceplions.

Be it remembered, that, on the sixth day of January, 1858, the defendant filed
with the clerk of said court his plea and affidavit in this cause, in the words and
figures following, viz. :

Coox CounTty. JaNuary Tern, A. D. 1858.

JOHN MURPHY, MICHAEL J. KELLY
and JOHN B. PIET, ASSUMPSIT.
R Damages, $1,500.
CHARLES McDONNELL.

STATE OF ILLINOIS, } In the Cook County Court of Common Pleas,

Charles McDonnell being duly sworn, according to law, on oath says, that he is
defendant in the above entitled suit, and that he believes he has a good defence to a
part of the amount of damages claimed and sued for by the said plaintiffs in said

action, upon the merits.
C. McDONNELL.

Subscribed and sworn to before me, %
this Gth day of January, A. D. 1858.
W. KmBaLL, Clerk.

STATE OF ILLINOIS,I In the Cook County Court of Common Pleas,

Coox CouNTY. j Janvary Tery, A. D. 1858.
JOHN MURPHY, MICHAEL J. KELLY
and JOHN B. PIET, ) ASSUMPSIT.
ek S Damages, $1,500.
CHARLES McDONNELL.

And now comes the said defendant, by M. R. M. Wallace, his attorney, and defends
the wrong and injury, when, cte., and says, actio non, because he says that he did
not undertake or promise in manner and form as the said plaintiffs have above
thereof complained against him, and of this he puts himsclf upon the country, etc.

M. R. M. WALLACE,
Defendant’s Altorney.

And afterwards, to wit, while the said affidavit and plea still remained on file,
the court, on motion of plaintiffs, ordered said plea to be stricken from the files, and
judgment by default to be entered, on the ground that said affidavit of merits was

not sufficient.

To which decision of the court, in striking said plea from the files, and rendering
judgment against defendant, defendant then and there excepted, and prayed that this
his bill of exceptions might be made a part of the record, which is done.

JOHN M. WILSON, [SEAL.]
Judge.
14  Appeal bond.

Points and Authorities.

There is but one question in this case, and that is, was the aflidavit of merits,
filed by defendant below, a sufficient compliance with the statute. Purple’s Statutes,
page 323, scc. 8, and page 324, sec. 14 ; also, McDonnell v. Olwell, 17 Ill. R. 375.
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IN TEE

Suprame GQouyt,  State of Jllinois,

THIRD GRAND DIVISION.
OF THE APRIL TERM, A.D. 1858.

CHARLES McDONNELL,
Plaintiff in Error,
s. : Error to Cook County Court of

JOEN MURPHY, MICHAEL J. KELLY | Common Pleas.
and JOHN B. PIET, '
Defendants in Error.

—— P

ASSIGNMENT OF ERRORS.

And now comes the said Charles McDonnell, plaintiff in error, by M. R. M.
Wallace, his attorney, and says: that there is manifest error in the judgment
and proceeding aforesaid, upon the face of the record thereof, on account of which
the same ought to be reversed and for naught held; and, for a specification of said
errors, shows to the court the following :

ist. The court below erred in sustaining plaintiffs’ motion to strike defendant’s
plea from the files.

2nd. The court below erred in ordering defendant’s plea to be stricken from
the files. ' :

3rd. The court below erred in ordering defendant’s default to be taken and
entered.

4th. The court below erred in rendering judgment by default against defendant.

5th. The court below erred in rendering judgment in favor of plaintiffs and against
defendant.

And for these and other manifest errors, the said plaintiff in error asks that the
said judgment and proceedings may be set aside, reversed and for naught held, and

that he may have judgment for his costs.
M. R. M. WALLACE,

Attorney for Plaintiff in Error.
ABSTRACT OF RECORD.

This was an action of assumpsit, brought by John Murphy, Michael Kelly and
John B. Pict, defendants in error, against Charles McDonnell, plaintiff in error, in
the Cook County Court of Common Pleas, commenced on the ninth day of

December, A. D. 1857.

Precipe and security for costs.

Summons and sheriff’s return. Summons issued December 9, 1857, and served
December 18, 1857.

Declaration.

Copy of instrument, and account sued on. Defendants’ affidavit of merits, and

plea.
{
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Motion of plaintiffs, that defendant’s plea be stricken from the files, for want of a
sufficient affidavit of merits. Motion allowed by the court. Excepted to by defend-
ant, and on motion of plaintiffs’ attorney, defendant’s default is ordered to be entered
by the court. Excepted to by defendant.

Judgment. Appeal.

Defendant’s Bill of Exceptions.

Be it remembered, that, on the sixth day of January, 1858, the defendant filed
with the clerk of said court his plea and affidavit in this cause, in the words and
figures following, viz. :

STATE OF ILLINOIS, l In the Cook County Court of Common Pleas,

Coox County. | Janvary Tery, A. D. 1858.
JOHN MURPHY, MICHAEL J. KELLY
and JOHN B. PIET, 2 ASSUMPSIT.
g Damages, $1,500.
CHARLES McDONNELL.

Charles McDonnell being duly sworn, according to law, on oath says, that he is
defendant in the above entitled suit, and that he believes he has a good defence to a
part of the amount of damages claimed and sued for by the said plaintiffs in said

action, upon the merits.
C. McDONNELL.

Subscribed and sworn to .before me,
this 6th day of January, A. D. 1858.

W. KmaLL, Clerk.
STATE OF ILLINOIS, | In the Cool: County Cowrt of Common Pleas,

Coox COUNTY. | JaNuary Tery, A. D. 1858.
JOHN MURPHY, MICHAEL J. KELLY }
and JOHN B. PIET, [ ASSUMPSIT.
L8 8 Damages, $1,500.
CHARLES McDONNELL.

And now comes the said defendant, by M. R. M. Wallace, his attorney, and defends
the wrong and injury, when, etc., and says, actio non, because he says that he did
not undertake or promise in mamner and form as the said plaintiffs have above
thercof complained against him, and of this he puts himself upon the country, ete.

M. R. M. WALLACE,
Defendant’s Altorney.

And afterwards, to wit, while the said affidavit and plea still remained on file,
the court, on motion of plaintiffs, ordered said plea to be stricken from the files, and

judgment by default to be entered, on the ground that said affidavit of merits was

not sufficient. ' )
To which decision of the court, in striking said plea from the files, and rendering

judgment against defendant, defendant then and there excepted, and prayed that this

his bill of exceptions might be made a part of the record, which is done.
JOHN M. WILSON, [sEAL.]
Judge.

Appeal bond.

Points and Authorities.

There is but one question in this case, and that is, was the affidavit of merits,
filed by defendant below, a sufficient compliance with the statute. Purple’s Statutes,
page 328, scc. 3, and page 324, scc. 14 ; also, MecDonnell v. Olwell, 1T Ill. R. 375,

e e e e
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