N

13267

Supreme Court of Illinois

gurrier

Vvs.

Ford

T1641 37




. SUPREME ¢
 [Thiid Gipnfls




STATE OF TTTTNOIS, ) .. .. . - ,
Kaxs Cowrs, | { . KANE COUNTY CIRCUIT COURT.

Hezexiarx Forp,
v8. AcTioN REPLEVIN.
Erpix T. CURRIER.

~ ABSTRACT OF RECORD.

PAGE oF RECORD.

2

)
&
<

o
v

3

5y
18
=

8

10

On the 14th day of March, A. D. 1860, the plaintiff filed in this case an affi-
davit, also on same day a plaint, both signed by W. J. Brown, plaintif’s Att’y.
Also, on same day there was issued out of the said Court, and under the Seal
thereof a Writ of Repl::in, conmanling the SheriT of Kane Cuunty, to levy &e.

upon one span of horses of the value of $200, which said Writ is endorsed as fol-:

lows : “ Executed the within Writ this 14th day of March, 1860, by Replevying
“the within described property and delivering the same to the within named
“ Hezekiah Ford, also by reading this Writ to the within named E. T. Currier,
“and by taking Bond of plaintiff, which is herewith annexed.”

Also on the 14th day ot March, A. D. 1860, there was filed in said cause &
declaration in the usual form by W. J. Brown, plaintiff’s Attorney.

On page 4th will be found the Bond. On page 5 will be found the commence-
ment of defendant’s pleas. 1st plea, non cepet.  2d plea, property in the defend.
ant. 3d plea, property in Loren Heath. 4th plea, an avowrey setting out in
heek verba a Writ of Attachment, issued out of the Kane County Circuit ourt on
the 12th day of March, 1860, wherein Lawrence Kennedy is plaintiff and Loren
Ileath is defendant, which Writ was executed by levying upon the horses in the
declaration mentioned. v 1 :

On the 29th day of May, A. D. 1860, the plaintifffiled his replications to said
pleas. To second plea a travers, that the said horses were the property &c., of
said plaintiff, &ec., the same as to the third plea.

Replications that the said property was not at said time &c., the property of
said Loren Ieath but of said plaintiff, &c., and also, that Currier was not, as al-
leged in said avowrey, a deputy Sheriff.

And afterwards to wit: on the 24th day of December A. D. 1860, there was
filed in the Clerk’s office, aforesaid, a Bill of Exceptions, which is in the words

and figures following, to wit: '

BILL OF EXCEPTIONS.

STATE OF ILLINOIS, } Kane County Circuit Court, November Terw.
Kawne Counry. R A. D. 1860.

Hezekiah Ford, ' oy

Vs RErLEvIN.

Erdix T. Currier. f

Be it remembered that heretofore, to wit: on the first
day of December A. D. 1860, said day being one of the days of the November
Term of said Kane County Circuit Court for A. D. 1860, said cause coming on
to be heard a Jury was impaneled to try said cause. The plaintiff, in order. to
gustain the issne on his part, called Alonzo L. Lovell a witness, who being Prst
duly sworn, testified in substance as follows: I reside at Courtlnnd,‘ DeKalb
County, and was there March 1st, 1860. I was the owner of a span of horges at
that ime. Loren Heath came to me to purchase them; we agreed about it. Ile
paid me $35 and was to pay $275 for the horses and two sets of harness. Il.c
than said T want you to go to Lodi with me. I said to him Hezekiah Ford is
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here, may be you can get the money of him, he says where i8 Ford? I said to
him he is in town, he then says don’t tell Ford that I have paid you anything on
the price. Soon after he came in with Ford, and as he came in ITeath turned to
Ford and pointed to the harness, says he that is the harness. Ford then said,
$240, is that the amount yon want? I replied yes. TIord handed me the money
$240, then IHeath said to me, “now Lov. I want you to understand this, when I
pay Ford the $240, T am to have the horses, then we went to the door. Some
man called Ford, and he stopped. I went on to the Barn with Ieath. I led out
one of the horses and gave it to ITeath, and brought the other one around and
gave it to Ford. Next day 1 sent the harness to Lodi to I'ord. Shipped the har-
ness to Ford, because they, Ford & Ileath so directed. Can’t say positively,
but think it was Ford who gave me directions to do so. Tord was to have the
horses until he was paid the $240.

Cross Examined.—This was on the first of March 1860. Ileath came to me
to buy the horses. We made the bargain. ITeath paid me $35 down. Ile was
gone ten or twenty minutes when he returned to my office. Ile paid me paper
money. It was at my shop in Courtland. I saw Ileath have other money at the
time, time he paid me the $35. In his possession about $300, he took the $35
out of it that he paid me. Ileath’s money was done up lengthwise. 1 think the
money paid by Ford was rolled up. IIeath said Lov. I want you to understand
this, when I pay Ford $240 I am to have the horses.

Re-examined.—When Ieath took out the package of money he said the money
did not belong to him. ‘

Re-crossexamined.—Did not fell who it did belong to.

Barney McGuff, a witness, produced and sworn on the part of the plaintiff)
testified in substance as follows:

I resided in Lodi on the first of March last, and was in the employ of Ilezekiah
Ford, was at work around Ford’s store part of the time, and teaming some about
the middle of March," (Identity of the property admitted.) The horses were
kept in the Barn. Saw the horses the da:y they were bl'ough.t from home. They
were opposite Ford’s Store. From that time I l.m.d charge o.t tll‘e hors'eS for the
plaintiff. I worked them on Tord’s farm, plowing and putting in grain. (Here
ghe taking of the horses in question was admitted.) Was there when the horses
were returned after being taken.

Cross-Examined.—I am 20 years old, born in England, have lived in. Lodi
four years, worked for Ford three months last spring and three months this fall,
began with him the first time in February, the middle of February worked near
by Lodi. After leaving Tord, saw the horses the evenirfg they. were brought
home, it was the first week in March, it was about the middle of the week, am
not positive, think it was. I weighed grain, sold goods and meusur‘ed wood about
that time, did chores, tended the horses. Ford had no h.orses before these. It
was the next day I took charge of them at Woodward’s farm. Drew lumber .to
his farm, some days would draw 2 load as I 'went to ])-1”\\'. 1 dra:f:gcfl wheat with
them, this I did after the horses were replevied. I did go to (;o.uxtland bef?re
the horses were replevied, a week before Ford and Ed. ]3:nrdu't. went :Vlt}l
me. Ford drove in and out of town, I drove the balance of the time. Can'r
remember any other oceasion on which I used them before they were re-
plevied. I took charge of the horses the day after thc:y were fetched from
Courtland. After I began to take care of the horses, don’t know t?mt anyboq'v
elsé took care of them. T was absent perhaps two or three days. '11}05' were in
the Woodward barn two weeks before they were levied upon b,y Currier. Currier
kept them in his possession three or four days or a week. D.on t know that Heath
cared for the horses while they were in the barn. Ileath did not use the horses

to my knowledge, unless he used them in the night. 1 would sometimes earry
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water to the barn and sometimes lead them. Heath did not, never heard that
he did. Tord has conversed with me three or four times to-day and yesterday.
I am engaged in his store and warehouse. Burdict did not use the horses prior
to the levy, except in going to Courtland.

HERE THE PLAINTIFF RESTED.

Richard Van Vlack, a witness produced and sworn on part of the defendant,
testified as follows: I live near Lodi, in this County, was at Lodi one evening
after the horses were purchased, was in the barn with Heath, where the horses
were. This was three or four days after the horses were purchased, this was in
the Woodward barn.

It was a very few days after the horses were brought to the barn I saw Heath
in the barn. I wasat Lodi one evening near the barn when Heath asked me in to
gee the horses. Heath went to work to take care of the horses, fed them oats znd
v.aer. We differed a lit 1z in looking over the team. 1 said one was the best and
he said the other was. Nothing was said who purchased, he called them his,
this was at the Woodward Barn.

(The plaintiff objects to statements made by Heath. Court overruled objection.
Plaintiff excepts.)

Nothing more said on that occasion. Had another conversation with him at
at my house.

Cross-Examination.—Ford was not by at the conversation.

The defendant then called Samuel Hawley a witness, who being duly sworn
testified as follows : ;

1 know the horses in question. Lreside at Lodi. I am a nierchant there. I
first saw the horses the day they were purchased. They were kept in the barn
I occupied the first night. IIeath brought them to my place and wanted to know
of me.if I could keep them. I said yes. Ile put them in the barn. The next
day he paid me for the keeping and took them to the Woodward barn, which is
right across the road from my place. Heath purchased from me a curry-comb
and brush, they were taken across to the barn. For two or three days I saw
Heath taking care of the horses. Some two or three weeks before I saw thg
horses at my barn Heath paid me some money. Saw him have money drafts,
&c-, he said he had got his insurance money, his house had previously burned.
I saw Barney McGuff take care of the horses after they were replevied ; can't
say whether he did before.

Cross-Examined.—The horses were brought to my barn just in the edge of the
evening, could not say whether they were taken care of by any other person or
not. Burdict kept his oxen in the Barn.

Hawley recalled.

The horses were in my barn three nights and two days. It was January the
20th that Heath paid me the money, he said he had got some money and he had
checks, he said he was to wait a month before he could draw it, the money,

Hezekiah Smith, a witness produced and sworn on the part of the defendant,
and testified as follows : : : &

1 reside at Lodi and have for the past five years. I know the parties ; I have
geen the horses in question ; saw them when Lovell owned them and often after-
wards. I first saw them in Heath’s possession, he was watering them, I was pags-
jng by him when he was watering them. He spoke and asked me how I liked
his horses. I looked at them some and told him he had a pretty good epan of
horses. o said he thought he got the horses protty cheap. (Plaintiff objected
to Heath’s statements being given. Court overruled objection.) Plaintiff excepts.
He said he gave $250 or $275 for them. I saw him drive up one time in front
of the depot and ask Ed, Burdict to take a ride; they were harnesged before a
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lamber wagon, Burdict went with him. I have always understood that Burdict
went to California with Heath. 1 have seen Heath water the horses once or twice
since. The day Heath went to buy the horses I heard him say to Burdict he
thought he would go up to Courtland and see the Lovell horses. I lived perhaps
fifty rods from where he was watering them. It was at a well directly in front
of Ford's house. It was the same weck the horses were attached. I know Mr.
Kennedy, I saw himn at Lodi, I remember the night Currier was there, I think I
sat up all night. There were some stones thrown that night. There was some
property in the warehouse, it was an outfit for California. It was taken away by
James Haynes, Amos Burdict, Shurtleft, Sol. White and Barney McGuff. Think
that Barney McGuff was in the employ of I'ord. Tord had a warehouse. I af-
terwards saw some of these same things brought out of IFord’s warchouse. Ed.
Burdict was helping, the same night. Lawrence Kennedy was there, did not
see Ford that night as late as the rest ot them. They left before 9 o'clock. I
helped to take the goods out from the Car in the Galena warehouse in the day
time, they remained in the warehouse about a week, they were removed the day
the detendant and Kennedy arrived there.

Cross-Examined.—It is my impression it was Wednesday. The goods wero
marked Ed. Burdict. I did not see Sol. White or McGuff take out any of the
goods. TFord was not there. Currier was at the depot. Iunter was at Lodi.
Kennedy watched all night. I was in the habit of delivering freight, also was
Amos Burdict. Ford was not connected with the delivery of these goods at the
time. I had the Car with Heath. Ford was not around. I have been acquain.
ted with Heath for some time, he brags a good deal about the property.

Hiram Palmer, a witness produced and sworn on part ot the defendant, testi-
fied as follows :

I know the parties Heath and Ford. I reside at Lodi. I have seen Heath
ride,one of the horses. I have seen the Lorses at Woodward’s stable. (Plaintiff
objected to Heath’s statement given in evidence. Court overruled the objection
and plaintiff excepted.) Ileath asked me to go over to the stable. IHeath car-
ried some water to the horses and fed them some hay, while I was there he did
not say anything about the ownership. I understood him to say that he intended
to go to California with them. Ile asked me to go over and see his horses. I
never saw him use either one of them at any other tine, it was before they wero
levied upon.

Cross-Examined.—Don’t know what time they were levied upon; did see Mr.
Kennedy, had a conversation with him, but can’t say what we talked about. I
think I met him at Ford’s store. Presume I had a conversation with him. Can't
tell the day of the week nor month, it was along last spring, it might have been
a week or two before the attachment of the property. I commenced the conver-
sation with Heath. It was the only time I had a conversation with him.

James Goodridge, a witness produced and sworn on part of defendant, testified
as follows :

I reside in Pampas about one and & half miles from Lodi. Know Heath and
Ford, have seen the horses in question. I knew the horses before Lovell owned
them. I was at home on the night spoken of by Smith. Heath started for Cali-
fornia, before he left he was in Lodi at White’s House. I was there, I saw Ford
there, never saw them there but once. IIeath used to stay at my house some, he
was at my house from three to five nights, he wrote letters to his wile, none to
Ford to my knowledge. I carried some of the letters. Heath was at IHumaston’s,
think I saw Ford there once as late as nine o’clock, would not like to say. I had
seen him there much after twelve o’clock at night. Know nothing of the con-
tents of any of the letters. I was occasionally in Lodi and saw Ford, conversed
with him, the only thing I heard him say was, how are the folka. T answered.
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He asked me the question as often as he and 1 met, as often say as every other
day, say four or five times. Don’t know where Heath stayed, the night before
he stayed at White’s.  The night after he stayed at my house. Ford has fre-
gnently asked me the question since, and I have answered him with reference to
my own folks. Heath’s family was at the time in Lodi 50 to 60 rods from White’s.
White is Ford’s father-in-law.  'We leff Wehite's that night, couldn’t say what
time, and [ stayed at Ford’s. Can’t say what was talked or sayed about at
White’s. TFord is a merchant at Lodi, and a man of wealth. Can’t say how long
it was. I saw IIeath the last time before he left for California.

Cross-Examination.—I saw Tord at White’s about the middle of March. Ford
and myself were at Humaston’s.  TFord brought up a span of horses, the Love)y
lorses. Saw two hundred dollars paid. I saw a settlement between Ileath
and Ford. Saw $240 paid over. Ileath said, thereis the money for your
horses. There was a conversation between them in rezard to those horses.
I saw the money counted, some of the money was in gold and some in paper.
some twenty dollar pieces and some smaller. Never saw Ieath after that time
it was in Mareh, possible in April; I think it was the last of March. ITeard some
conversation about an old note, and the smaller amount was paid as I understood
it. Don’t know that Ford had any property in his possession that belonged to
ITeath. The defendant offered to prove the declaration of Ileath in regard tothe
purchase of the horses and his owning them made to witness when neither the
horses nor Ford was present, objected by plaintiff and the Court sustained objec.
tion. Defendant excepted. Ileath was being secreted to keep away from his
creditors, he told me he was willing to pay his honest debts, but that there were
unjust demands against him that he did not mean to pay.

Edward II. Robertson, a witness produced and sworn on part of defendant,
testified as follows :

I am station agent 8t Lodi, 1 know the parties Heath & Ford well, have seen
the horses in question. Don't remember that I saw them in Heath’s possession.
Saw them in McGuff’s possession. Saw Burdict ride one of them. Saw Heath
twice during the time spoken of by Goodrich, once Sunday morning at my office,
once, about nine o’clock in the evening when Ed. Burdict ‘was with him. One
Sunday night night I saw Heath carry hay to the horses, it was the usnal time
of feeding. I saw ITeath carrying some hay on his back to the stable, don’t
know that 1 ever saw him water them. Iis house was insured tor $1,500. Heath
told me that he received the insurance money. I think it was early in Spri'ng’
it was before he got the horses.  Don’t know that he got all of the money, mean
to say that he got a part of it.

William Williams, a witness produced and sworn on the part of the defendant,
testified as follows : .

I reside at Lodi, was present on the night when Kennedy and Currier were
there watching. There were stones and clubs thrown behind the wood pile. Saw
persons betore stones were thrown go behind the pile and come away just after.
They were Barney McGuft' and Sol. White. They went behind the wood pile
and came away just after the stones and clubs were thrown.

Cross-Examined.—I knew Kennedy in Chicago; I went down to watch ; Ken-
nedy sent for me. Kennedy told me that there were goods there that belonged to
Heath ; did not tell me what kind. It appeared to me I saw Ford crossing the
track to the depot, he was going home, this was before the throwing of the clubs
and stones took place, saw him do nothing, have frequently seen McGuff there
at the depot. I got up there about ten o’clock. I think it may be as early as
nine, perhaps eight, can’t tell anything about it.

Charles Thrall, a witness produced and sworn on part of defendant, testified-
as follows : ’ y
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I reside at Lodi, saw the goods in Car, don’t know the day. Saw Sol. White
and Ed. Buardiet moving the Car around to the warehouse. 1 did not see the
goods in Ford’s warehouse about a month before the horses were taken, heard
Ford and Heath conversing. Ieath said to Ford there had been two dollars more
of his money paid for the wood than Ford’s money, they were figuring up ahout
it at the time. Saw ITcath fetch the horses to Hawley’s stalle, once saw him water
one of them, it might have been two days afterwards. Once saw him ride one
of them the next day afterwards, don’t know of any other occasion. One Sunday
saw Ed. Burdict and Barney McGuff each riding one of the horses, this was be-
fore the replevy. Ileath had wood by his house.

Cross-Examined.—Heath once came over with his little boy and wanted M.
IMawley to let hin put his horses into hic barn until he could get another Place
for them.  Kennedy told me to go to Herrington and he would tel] me what he
wanted to prove by me.

C. M. IMumaston, a witness produced and sworn on part of defendant, testifieq
as follows:

1 know the horses, ITeath started for California with the Lovell horses, from
my house, about seven o’clock one Sunday evening. -

Cross-Examined.—Ford brought up the horses on Saturday evening to my
house. Ileath paid him $240. Ileath left on Sunday evening. There scemed
to be some misunderstanding about a note, one claimed that it was paid and the
other that it was not paid. I saw Heath pay two hundred or over. After they
got through they went down to the stable and Ford turned out the horses, at the
time of the conversation about the note, IIeath was much excited, claiming that
it had been paid. Can’t say that Ford heard it. Don’t know where Heath got
the money to pay for the horses. Ileath, I now recollect, borrowed some of the
money of me to pay for the horses, when he paid the mouey he said, there Ford
is the money for your horses, :

Re-examined.—Heath was keeping quict although out of the house ocecasion
ally.  Iford is a bright active business m-n, (It was here admitted that Ethan
J. Allea was Sheriif of Kane ¢ ounty and had been for the past two years.) The
defendant then offered in evidence the appointment by Allen of defendant as de-
puty Sheriff and his oath of office, (Plaintiff objected. Court allowed them to
go to the Jury. Plaintiff excepted.)  That if Erdix T. Currier was deputy he
"was so, appointed by and under said Allen. The defendant then offered and gave
in evidence to the Jury the written appuintment of said Erdix T. Currier, and
the tiling on the back thereof which is in the words and figures following :

Kunow all men by these presents, that I, Ethan J. Allen, Sherift of the county
of Kane, in the State of [llinois, have this day appointed and do hereby appoint
Erdix ‘. Currier of said County a Deputy Sherift under me, and he is hereby
authorized as such Deputy Sheriff to do and perform in my name any and all of
the duties required of the Sherift of said County.

Given under my hand at Geneva, this Sth day of September A. D. 1859.

E. J. ALLEN, Sheriff.

“Filed Nov. 28th, 1860, as of the 9th day of September, A. D. 1859, by ordex
of the Court, and recorded in Court Record 8, Page 622.

P. R. WRIGIIT, Clerk.

The defendant then offered and gave in evidence to the Jury the oath of office
of the said Erdix T. Currier, and the filing on the back thereof, which is in the
words and figures following :

STATE OF ILLINOIS,
Kaxe Couxry. I Erdix T. Currier, do hereby solemnly swear

that I will support the Constitution of the United States and the State ot Illinois:
and that I will fuithfully discharge the duties ot deputy Sheriff of Kane County,




vaeR oy REconp.

Illinois, to the best ot my ability and understanding. And I do solemnly swear
that I have not fought a duel, not sent or accepted a challenge to fizht a duel,
the probable issue of which might have been the death of cith r party, ror been
second to either party, nor in any way or manner aided or assisted in such duel,
nor been knowingly the bearer of such challenge or acceptance since the adoption
of the Constitution ; and that I will not be so engaged or concerned, directly or
indireetly, in or about any such duel during my continuance in oftice, So help
me God!

ERDIX T. CURRIER,
Sworn and subseribed to before me this 9th day of September, A. D). 1859.
P. R, WRIGIIT,
Clerk of Kane County Circuit Court.
s Witness my hand and the seal of said Court at Geneva, in said County
@;\0/-\ this 9th day of September, A. D. 1859,
P. R. WRIGHT, Clerk.
“Filed September 9th, 1859.
P. R. WRIGHT, Clerk.

The defendant then called Ethan J. Allen, who being duly sworn, testified as

follows :
" I am Sheriff of Kane County, have had a good many executions against Loren

Heath within the past two years. Some of said Executions were from Chicago
atid some from this County. I could not collect anythlng on said Exccutions, he
was brought Lere and given to me in charge on a ca. sa., one of the last execu-
tions 1 had against him amounted to about §200. T could not collect jt.

The defendant then offered in evidence a writ of attachmont mentioned in the
pleadings in the case, which is in the words and figures following :
! % OF 1L
SFA'II‘{I‘\Nngi{J?TEOIS, } The People of the State of Illinois to the Sheriff of
. said County, Greeting.

Whereas, Lawrence Kennedy, hath complained on oath to Paul R. Wright,
Clerk of the Circuit Court ot Kane County, that Loren IIeath is Jjustly indebted
to the said Lawrence Kennedy to the amount of two hundred dollars, and oath
having been alco made that the said Loren Ileath is about to depart this State
with the intention of having his effects removed therefrom, and the said Law-
rence Kennedy having given bond and security according to the directions of the
Act in such case made and provided : We therefore command you that you at-
tach so much of the Estate, real or personal, of the said Loren Heath, to be found
in your County, as shall bie of value suflicient to satisty the said debt and costs
according to the complaint; and such Estate so attached in your hands to secure
or 0 to provide that the same may be liable to further proceeding thereupon,
according to law, at a Court to be holden at Geneva, for the County of Kane.
upon the third Monday of May next so as to compel the said Loren Heath to ap-
pear and answer the complaint of the said Lawrence Kennedy. and that you also
summon the Galena & Chicago Union Railroad Company, as Garnishee, to be
and appear at the said Court on the said third Monday of May next, then and
there to answer to what may be objected against him ; when and where you shall
make known to the said Court how you have executed this Writ, and have you

then and there this Writ.

27 Witness Paul R. Wright, Clerk of the said Court, this 12th day
6‘%@ of Mare}, in the year ot our Lord one thousand eight hundred and

sixty. : P. R. WRIGIT, Clerk.
The following endorsements appear on said Writ of Attachment, to wit :
“ By virtue of the Writ, I have attached one span of mares, dark bay with
white spots in the forehead, abut seven years old. *One yoke of steers four yeare
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old, one dark red the other red and white with one horn broke off; and one two
year old heifer, red, with white face and white on the back, as the property of
Loren Ileath, March 11, 1860. The within named Loren ITeath not found in
my county. ETIIAN J. ALLEN, Sherift

of Kane County, by I. T. Currier, Deputy.

Filed May 23, 1860.
P. R. WRIGHT, Clerk.

To the giving of which in evidence to the Jury in the case the plaintift objected
which objection the Court sustained, for the reason that the existenee of the Writ
was admitted by the pleading, to which ruling of the Court the defendant made
no objection. !

The plaintiff then called J. D. Woodward as a witness, who being ¢ worn, tes-
tified as follows:

Have seen the parties, resided at Lodi March last, remember of horses being
in my barn, was in the barn occasionally ; a young man by the name of McGuft
and Ford had the charge of the horses. I know abont the time they came. It
was previous to three wecks before the first Tuesday in April, perhaps it was the
12th or 13th, perhaps between the 9th and 13th March. Did not see the horses
brought there. Mr. Ford paid the rent of the stable for the horses.

Cross-Examined.—Ford paid $§1 25. We called it six weeks. Ford spoke to
me for the barn, Heath neverspoke to me on the subject. Ile settled the acconnt
about the time of the National Convention in Chicago. Burdict had cattle in there
along in February. The Barn belonged to Baldwin, of Oswego, or his brother,
for whom le acted as agent. I do not know where the other Baldwin lived. I
had authority from Baldwin, do not know of Heath’s having any conversation
with Baldwin, 1 rented the house, barn, and everything from Burdict, in the
place ; afterwurds, when Baldwin came, he ordered me to occupy it. When J
settled with Ford the account embraced many items, there was an item ot $100
for money loaned, $200 account at his Store. My account against him was for
barn rent and School orders. We settled in July ; I now reside at Plano, iv
Kendall County. I saw Mr. Amos Burdict here to-day. N

The plaintiff here rested, which was all the cvidence either-offered or given in
by either party. in the trial of this cause.

The plaintift then asked the Court to give the following instructions, which s
in the words and figures following :

A sale or a pledge of personal property may be valid as between the parties,
although void as against creditors, and henece it the Jury, in the present case, be-
lieve from the evidence that Ford, the plaintiff, advanced $240 fowards the pur-
chase of the horses in question, and took the horses in pledge to secure the re.
payment of the 240 dollars, such a pledge would vest a special property in Ford.
And if the Jury further believe that the defendant took the property on the writ
of attachment, the plaintift is entitled to recover; the defendant not having offer-
ed any proof that the plaintiff in the attachment was a creditor of Ieath, is not
in a position to attach the pledge as being void against the creditors of [leath.

Filed December 5, 1860.

T. C. MOORE, Clerk.

Which was by the Court given to the Jury. The giving of which instructions
to the Jury the defendant by his counsel then and there excepted. The Court
then by its own motion @ave to the Jury the tollowing instructions :

“ By the Court.—The declaration of ITeath as to his ownership of the property
in question, not made in the presence or hearing of Ford the plaintiff, eannot af.
fect Ford unless the Jury believe from the evidence that at the time of making
euch declarations, IIcath was in possession and exercising acts of ownership over
the property by the permission of Ford.
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Filed December 12, 1860.
T. C. MOORE, Clerk ;
To the giving of which said instructions to the Jury, the defendant by his
countcel then and there excepted. These were all the instructions given on the
part of the plaintiff, b
The defendant then asked the Court to of {
g ask o give to the Jury tl inc instrue-
. g y the following instruc
“‘ If the Jury believe from the evidence, that Lawrence Kennedy had sued out
of the Kane Ceunty Circuit Court, in the month of March 1860, a Writ of At
,tachmcnt against Loren Heath, and said Writ was placed in thehands of Erdix
T. Currier, a Deputy Sheriff of this county, and that said Currier by virtue of said
Writ, levied upon and took pessession of said horses, they being at the time of
said seizure in the possession of said eath, and owned_by him, then the Jury
will find the issues in favor of the defendant.”
Tiled December 4th, 1860.
T. C. MOORE, Clerk.

If the Jury believe from the evidence that the horses in question were bought
by Heath and paid tor either by him or his money, and that ITeath took and con-
tinued in possession of them, and whilst so in possession they were taken up on,
and by virtue of the Attachment Writ, named in the fourth plea herein, which
is the same taking complained of in this cause, then the Jury must find for the

defendant.
Filed December 5, 1860.
4 T. C. MOORE, Clerk.

which were given.
The defendant then asked the Court to give the Jury, aslaw in the case, the

following instructions marked refused.

If the Jury believe from the evidence that the horses in ¢uestion were levieg
upon and taken as in the 4th plea alleged, and that IIeath was about to stayt
for California, and that he purchased the horses in question from Lovell, and
paid said Lovell a portion of the purchase money, and at the time of said
partial payment exhibited to said Lovell noney sufticient to have paid.the entire
contract price for said horses, but left the oftice of Lovell and procured Hezckiah
Ford, the plaintiff, to come to the office of said Lovell and pay the balance of said
purchase money which was the money of said IIeath, and that Ford and Ileath
took the horses away with them, saying, that Ford should hold possession of said
horses until Heath paid Ford, and that afterwards before and at the time of the
levy, in the Attachment suit mentioned in the plea herein, Ileath had possession
of said horses, and whilst so in his possession the defendant herein took said
horses upon and by virtue of said Attachment Writ, which is the same tak-
ing complained ot in this case, then the Jury must find for the defendant.”

“Filed December 4th, 1860. ! w96 Raey it
1S (05 5, Clerk.

“If the Jury believe from the evidence, that ITeath purchased the Ilorses ir
question from Lovell, and paid a portion of the purchase money and then procu-
red Ford to pay the balance of the purchase with the money of him, Ieath, and
this was a contrivance of Heath and Ford in order to keep said horses trom being
ievied upon by the creditors of Ieath, he being the owner of' said horses, this is
in law a fraud, and the Jury should find for the defendant.”

Filed December 4th, 1860.
T. C. MOORE, Clerk.

“That possession of the property in question must accompany the ownership
that being orie of the strongest evidences of title, for if the Jury believe from
the evidence that Ileath was the purchaser ot the horses in question, and that
Ford advanced a portien of the purclase money, and was to hold possession ot
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24 the horses as his security for said advanced money, and yet permitted ITeath t»
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be and remain in possession of said horses, and whilst so possessed of them, tia
defendant Currier being a deputy Sheriff, and having in his possession as ,suc'u
said Writ of Attachment in the 4th plea herein named, and that in virtue of said
Writ he seized and took said Lorses, which is the taking complained of in this
case, then the law says said horses were liable to be so taken by said officer, and
the Jury must tind for the defendant.”

TFiled December 4th, 1860.

T. C. MOORE, Clerk.

“That if the Jury believe from the evidence, that Heath was the owner of the
horses in question, and that Ford claimed a lien upon them, and that Currier
being deputy Sheriff, and had in his possession the Attachment Writ named in
the pleadings, to execute, and that he took the horses in question upon and by
virtue thereof as Ileath’s, and from ITeath’s possession, which is the same taking
complained of in this case, then the Law says said taking was lawful, and that
Ford’s claim to said property amounts to nothing in this case, and the Jury must
find for the defendant.”

Filed December 4th, 1860.
T. C. MOORE, Clerk.

“If the Jury believe from the evidence, that Heath on the day of the purchase
took said hortes in question to the stable of Hawley, in Lodi, where Heath and
Ford resided, and procured ITawley to keep said horses three nights and two
days, and that eath then removed said horses to another stable in said villag,
of Lodi, and thiere watered and fed and otherwise cared for said horses, and so
continued until the levy and taking complained of in this case. This is in law
and fact an actnal possession on the part of Ileath, and the Jury must find in this
case for the defendant.” t

“Filed December 4th, 1860.
T. C. MOORE, Clerk.

Whilst it is true that fraud will not be presumed but must be proven by those
alleging it, yet the jury have a right in determining the question of ownership in
this case, to take into consideration the manner ot the purchase of the horses in
guestion, as shown by the evidence; also the mode of payment as shown by the
evidence. The facts if such exist by the evidence that ITeath was about to depar
permanently from the State, and that Ileath was, as in the Writ of Attachment
shown indebted to Kennedy. That Heath was possessed of the money where-
with to have paid for said horses at the time of said purchase. That Heath after-
wards did start for California in the night time with said horses. Finally, the
Jury have the right to consider fully every fact and circumstance as shown by
the evidence on the alleged question of ownership in this case ; and if from said
evidence the jury believe that IIeath and Ford were contriving to keep said pro-
perty away from the creditors of Ileath, the same in fact belonging to Heath,
this in law is fraud, and the Jury should find for the defendaut.”

o sember 4th, 1860.
Filed December 4th, 1. 0. MOORE, Clerk.

If the Jury believe from the evidence that Ileath purchased the Ilorses in
question, and was the owner thercof and paid partly for them, and that Heath
then procured the plaintitt Ford in point of fact, to advance the balance of the
purchase money, with the agreement between them that Ford was, as his secu-
rity to take and retain possession of said horses until Ileath should repay Ford
the money so advanced, and that Heath was afterwards, and all the time of said
levy found in the actual possession of said horses, he still being the owner thereo f
then in law it will be presumed that Heath had paid to said Ford the money so
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advanced by Ford, and in such case the horses in question were liable to be sei.
zed and taken upon said Writ of Attachment as Heatl’s, and the Jury should
find for the defendant.”

Filed December 4th, 1860.
T. C. MOORE, Clerk.

Each one of which instructions the Court wrote the word refused” on the
margin thereot and refused to give them as law to the Jury, to the ruling of the
Court in refusing to give said instructions to the Jury as law the defendant by
his counsel then and there excepted.

The Jury found the issue for the plaintiff. The defendant moved the Court
for & new trial ; upon the hearing of said motion for a new trial, A. M. Herring-
ton, one of the Attorneys for the defendant read to the Court an aflidavit in evi-
dence which is in the words and figures following :

Hezeklag Ford, ss. Kane County Circuit Court, November Term, A. D.

=
Erdix T. Currier. 1860.

Augustus M. ITerrington on oath states that he, as sole counsel condue-
ted the defence of the above entitled cause. And that about the hour of ecleven
o’clock on the 4th day of December, A. D. 1860, which day was one of the days
of the said November Term of said Court. The Jury retired from the bar of said
Court to consider of their verdict in such canse under the charge of Jos. I. Whip-
ple, one of the officers of said Court, and that said Jury, as this affiant states upon
information, which information this affiant states he fully bLelieves to be true, be-
ing unable to agree upon a verdict in said canse through and by their foreman,
Alexander V. Sill, sent by their caid officer about five o’clock in the evening of
of the same day a written request to the Hon. Isaac G. Wilson the _presiding
Judge of said Court which was in substance as follows :

¢ If proper the Jury would respectfully ask is the copy ot the Attachment asset
forth in defendant’s plea, evidence of Indebtedness.

‘ Respect. &e,, A. V. SILL, Foreman.

And this atfidavit further stating as aforesaid says that said officer shortly af-
terwards handed said written request as above set forth to said Judge of said
Court, and that said Judge of said Court received said written request from the
hands of said Whipple, oflicer as aforesaid, and after reading the sape wrote upon
the back of said written request of said Jury in substance as follows : “The Court
cannot give any further instructions without consent of parties, but would refer
the Jury to the wording of the instruction given on the part of the plaintiff,

X I. G. WILSON.”

And this affidavit stating upon information as aforesaid, says that immediately
afterwards the said Jos. II. Whipple receiving from the hand of said Court said
written request of said Jury and the written answer thereon of the said Court.
and without any delay conveycd the same to the said Jury and gave the same to
them. And this affiant states that neither himself nor the defendant nor any
person or persous whatsoever on the part of said defendant had any knowledge.
or gave in any manner their consent to said transaction, nor did this affiant or
said defendant, or any person acting for the defendant know of and concerning
the same until the Jury in said eause had given their verdict in said cause, and
had been discharged frem further service therein. R

This affiant turther stating upon information and belief says, that said written
request on the part of said Jury, and the said reply of the said J udge as afore-
said, was by the said foreman A. V. Sill, with the residue of the papers beloug.
ing to said case given in charge to said Jury returned to the Bar of this Court,
and by the said foreman handed to the Clerk of said Court for safe keeping.

And this affiant further stating says, that soon after the said J ury were djg-
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27 charged by the Conrt from further service in said cause, he was for the first time
intormed of and concerning said transaction, and that the atliant soon after said
information wade search amongst the papers upon file in said case for said written
request and the Court’s answer thereon, but could not find the same, This affi-
ant then proenred others to ajd him in said search for sajd paper, and tull and
thorough search was prosecuted in and about sajd Court room in all parts and
places where the same could or would be likely to bhe found, and this affiant stateg
that the same was not nor cannot be found, this atiant made enquiry of T, (.
Moore, the Clerk of said Conrt, as to his knowledge ot said paper who replied to
this afliant t1at lie L: d no kvowledge whatever of and coucerning the same, nor
had he any remembrance of having scen the samo, and this afint states that he
believes the same is lost o destroyed.  This afliant lurther stating upon informa-
tion as aforesaid, not having been present, that in tha forenson of the succeeding
day, namely, the 5th day of December, said Juary not yet I wingz azeeel upon g
verdiet in said cause, were by said officer broazht to the B ot said Cowrt, ang
were then interrogated Ly the Ilon. Isaac G. Wilson, yet Judze of said Court in
substance as follows :

“Gentlemen of the Jury, have you agreed upon a verdijet 27 to which questiop
the said said Jury by their said foreman replie | in substance as follows : « W
have not.” The said Judge of said Court then proceeded to instruct sajd Jury,
upon hLis own motion, not in wiiting, and withouat tha kn«)xvle.l;;, consent or
approval of the detendant or any one in his behalf, none being present to repre-
sent said defendant in substance gs follows: “It is the duty of the Jury to agree
upon a verdict in this ease it they can.  Whilst membars of the Jury are not al-
ways to yield their convictions of right, yet it is thejr duty to agree upon a ver-
dict if they can. Mistrials are cmbzu'mssing to the business of the Court and
should be avoided it possible. It oftentimes happens that Jurors when they fed)
out, having during the trial formed an opinion, express the sime, become betore
they know of it partizans, and throngh pride of opinion fail to see the case in its
true light, and fail to see the law and the evidence as given to them in their true
bearings. It is much to he desired by the Court, that the Jury asree upon a ver-
dict in this case. You will not be discharzed, Hut return to your room and make
further trial and see whetlier you may not agree in this case.”

This affidavit further stating, says, that said Jury once more after sajd verbal
instractions by and on the part of said Court so given, returned into Court with
a verdict in said ease, for the Plaiutiff; and further saith not.

Subscribed and sworn to hefore me this 11th day

of December, A. D. 1860. A. M. IIErRRINGTON.
1, (©f MOORE, Clerk.
I'iled December 4th, 1860,
T. C. MOORE, Clerk.

The plaintiff also offered in opposition to the motion the following affidavit.
Hezekiah Ford Kane County Cireuit Court, November Term of said
VS. oo
Erdix T. Curricr. CSA ORI

StaTE oF IrLivors,

Kaxu County. } J. II. Mayborne being first duly sworn, doth depose
and tay on oath, and say that he was one of the counsel who had charge of the
bave entitled suit, and assisted in the trial of the same and was present in Court
when the Jury returned into Court and stated to the Court through their foreman
Mr. Sill, in answer to the enquiry made by the Court 1f they had agreed on s
verdict in the case, and he said Sill stated they had not. I also recollect very
distinetly, the remnarks hy the Court, as [ was paying particular attention to the
matter, and I also can recollect as [ believe, the words used by the Court in the

rewmarks he made to the Jury on that occasion almost or quite verbatim in the
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conneetion that they were made, as I had frequently heard the Court use very
near or guite the same words in remarking to Juries on similar occasions, and
the remarks made by the Court on that occasion to the Jury were in the following
words as the affiant believes, to wit: The Judge said that he had reluctantly
kept them together during the night, and had only done so from a sense of duty ;
that in view ot the great expense that would attend a re-trial, and in view of the
fact that the amount in controversy was not very large, it was very desirable thag
the Jury should agree. That the case was not of so serious a natare as if it in-
volved the lite and liberty of a person, and while on the one hand no Juror ought
to disregard his honest conviction as to thie effect of the evidence in the case, on
the other he ought to endeavor to harmonize his views with his tellow Jurors, if
he can consistently do so. That one of the objects of the Law in requiring una-
nimity among the Jurors was to guard against hasty verdicte ; that in many cases
it was not to be expected that they would agree on the first ballot, that it some.
times happened that Jurors having expressed a first impression upon going into
the Jury room afterwards adhere to the opinion there expressed, partly from pride
of opinion, without being conscious of it. That each Juror should examine his
own mind and endeavor to ascertain whether he is influenced by any considera-
tion except the evidence :nd tl e law as given 1y the Court, that he should ex-
amine the case, and it he found himselt differing from his fellow Jurors, should
endeavor to ascertain whether their opinion might not he more nearly the truth
than his own, in short that his efforts should be to agree rather than disagrae, if
it could he done without the sacrifice of his honest convictions after ealm and tull
deliberation. The Jury then retired from the Court room under charge of the
officer. And this atliant further states that R. G. Curtis, one ot the counsel in
the case for the defendant, was present and made no ohjections.

Sworn and subscribed to before me this 14th Dee. 1860. | : .
g - ~ T. C. MOORE. clerk. {J- 1L Mavrzorxs.

The above facts as set forth are as I recollect them, I being oue ot the counsel
in the cause.
Subseribed and sworn to before me, December 15th, 1860. § .
T. C. MOORE, Clerk. § V- J. Browx.

tile scember 15th, 1860.
Filed December 15th, G e, e

Which was all the evidence heard or offered on the motion for a new trial.
The statement contained iu the foregoing affidavit of A. M. ITerrington in rela-
tion to the written communication sent to the Court by the Jury and the Judge’s
reply is incorrect in this : .

The Judge wrote upon the margin of the communication as follows: ¢ The
Court i8 not at liberty to give any additional instructions without the consent of
the parties, the Jury must lovk to the instructions already given.”

The Court did not write as is stated in said atlidavit, *would refer the Jury to
the wording of the instructions on the part of the plaintiff.” Which motion for
a new trial the Conrt after being fully advised overraled. To the ruling of the

Court in overrnling said motion refusing to grant said new trial, the defendant
by his counsel then and there excepted, and tendered this his Bill of Exceptions
and prayed that the same be signed and sealed and made a part and parcel of the
record and proceedings in this cause.

‘Which is accordingly done.
‘Which said bill of exceptions is endorsed as follows:

Filed December 24th, 1860.

ISAAC G. WILSON.

T. C. MOORE, Clerk.

And afterwards, to wit: on the 9th day of January, A. D. 1861, tlnerfz was
filed in the said Clerk’s oflice an Appeal Bond which is in the words and frures
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following, to wit:

“Know all Men by these presents that we Erdix T. Curricr as principal, and
Loren Kennedy and John Kelly as surety are held and firmly bound unto ITeze-
kiah Ford in the penal sum of three hundred dollars lawful money of the United
States for the payment of which well and truly to be made, we bind ourselves,
our heirs and administrators, and every of them, jointly and severally. Witress
our hands and seals this 19th day of December A. D. 1860.

The condition ot this bond is this, that whereas heretofore at the November
Term of the Kane County Circuit Court, there was a certain Replevin suit pend-
ing in the said Court, wherein the said Hezekiah Ford was plaintiff and the said
Erdix T. Currier was defendant; and whereas upon a trial of said suit at said
November Term of said Court the issues in said cause were found for said Ford,
the said plaintiff. And whereas the said Currier has prayed an Appeal to the
Supreme Court of the State of Illinois, which Appeal was allowed by the said
Court upon the condition that said Erdix T. Currier would execute a bond to the
eaid I'ord, according to Law, in the penal sum of three hundred dollars with se-
curity to be approved by the Clerk of said Court. Now, if the said Erdix T.
Currier shall prosecute his said Appeal with effect, and shall pay and satisfy all
costs and judgments which may be rendered by said Supreme Court, either upon
affirmance of the said judgment of the said Circuit Court, or upon dismissal of the
same by the said Supreme Court, then this obligation to be void, otherwise to be
and remain in full force and effect.

Witness our hands and seals the day and year first above written :

ERDIX T. CURRIER, (SEAZ

L. KENNEDY, )

JOIIN KELLY. <§ET\E.>

Taken and approved by me this 9th day of January, A. D. 1861.
T. C. MOORE, Clerk.

Which said bond is endorsed as follows:

Filed December 15th, 1860.
T. C. MOORE, Clerk.

StatE or Iruivors, e -
Kane Counry. 2 I, Thomas C. Moore, Clerk of the Circunit Court in

and for the said County in the State aforesaid, do hereby certify that the forego-
ing is a complute record of all the proceedings in said Court, in the case of Ile-
zekiah Ford, plaintiff, against Erdix T. Currier, defendant, in an action of Re.
plevin, said Record comprising the process, pleadings, all orders of said Court,
Bill of Exceptions, and Appeal Bond, issued, filed and entered of Record, in
said Court in said case.

Witness iy hand and the seal of said Court at Geneva, in said County, this
316t day of January, A. D. 1861.

T. 0. MOORE, Clerk.
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ERTORS AS TGXED

The Court erred in admittmg improper evidence

to gro to the Jury.

The Court erred in refusing to allow the defer.d

ant to give competent and pro
per evidence to the Jury.

The Court erred in overruling the detendant’s motion for 2 new trial,

The Court erred in giving the instructions aske

d for on part of the plaintifl] us
the law of the case..

The Court erred in refusing to give to the Jury

the defendant’s instructions
instructions asked for as the law of the case.

A. M. HERRINGTON,
Attorney for Appellant.
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On the 14th day of March, A. D. 1860, the plaintiff filed in this case an affi-
davit, also on same day a plaint, both signed by W. J. Brown, plaintifi’s Att’y.
Also, on same day there was issued out of the said Court, and under the Seal
thereof a- Writ of Relivin, com nanli iz the SheriT of Kan: County, to levy &ec.
upon one span of horses of the value of $200, which said Writ is endorsed as fol-
lows : “ Executed the within Writ this 14th day of March, 1860, by Replevying
“ the within deseribed property and delivering the same to the within named
« Hezekiah Ford, also by reading this Writ to the within named E. T. Currier,
“and by taking Bond of plaintiff, which is herewith annexed.”

Also on the 14th day of March, A. D. 1860, there was filed in said cause «
declaration in the usunal form by W. J. Brown, plaintift’s Attorney.

On page 4th will be found the Bond. On page 5 will be found the commence-
ment of defendant’s pleas. 1st plea, non cepet.  2d plea, property in the defend.
ant. 3d plea, property in Loven Heath. 4th plea, an avowrey setting out in

= heel verba a Writ of Attachment, issued out of the Kane County Circuit C'ourt on

the 12th day of March, 1860, wherein Lawrence Kennedy is plaintiff and Loren
Heath is defendant, which Writ was executed by levying upon the horses in the
declaration mentioned. .

On the 29th day of May, A. D. 1860, the plaintifr filed his replications to said
pleas. To second plea a travers, that the said horses were the property &c., of
said plaintiff; &e., the same as to the third plea. $

Replications that the said property was not at said time &ec., the property of
said Loren Heath but ot said plaintiff, &c., and also, that Currier was not, as ak
leged in said avowrey, a deputy Sherift.

‘And afterwards to wit: on the 24th day of December A. D. 1860, there was

filed in the Clerk’s office, atoresaid, a Bill of Exceptions, which is in the words
and figures following, to wit:

BILL OF EXCEPTIONS.

STATE OF ILLINOIS, } Kane County Circuit Court, November Term.
Kane Counry. e A. D. 1860.

ITezekiah Iford,
V8 REPLEVIN.
Lrdix T. Currier. J
Be it remembered that heretafore, to wit: on the first
day of December A. D. 1860, said day being one of the days of the November
Term of said Kane County Circuit Court for A. D. 1860, said cause coming on
to be heard a Jury was impaneled to try said cause. The plaintiff, in order to
sustain the issue on his part, called Alonzo L. Lovell a witness, who being first
duly sworn, testified in substance as follows: I reside at Courtland, DeKalh
County, and was there March 1st, 1860. I was the owner of a span of horses at
that time. Loren Ileath came to me to purchase them; we agreed about it. He
paid me $35 and was to pay $275 for the horses and two sets of harness. Il
then said I want you to go to Lodi with me. Isaid to him Hezekinah Ford 1=
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h'ere, mz'ty-be you can get the money of him, he says where is Ford? I said to
him Ix.e Is in town, he then says don't tell Ford that I have paid you anything on
the price. §0011 after lie came in with Ford, and as he came in Heath turned to
g:;i a.ndt}pmu]tcd to the h:'u'ness, says he ﬂ-mt is the harness. Ford then said,
?,;40, :lslenxaﬁ::ha;r.\l}):lnxtxt you :t'unt? I replied yes. Ford handed me the money
$240, t 7 : ome, “now Lov. I want you to understand this, when I
pay Ford the $240, I am to have the horses, then we went to the door. Some
man called Ford, and he stopped. I went on to the Barn with Ieath. I led out
one of the horses and gave it to ITeath, and brought the other one around and
gave it to Ford. Next day I sent the harness to Lodi to Iord. Shipped the har-
ness to Ford, because they, Ford & Ieath so directed. Can’t say positively,
but think it was Ford who gave me directions to do so. TFord was to have the
horses until he was paid the §240.

Cross Examined.—This was on the first of March 1860. IHeath came to me
to buy the horses. We made the bargain. Ileath paid me $35 down. He wag
gone ten or twenty minutes when le returned to my office. e paid me paper
money. It was at my shop in Courtland. I saw IIcath have other money at the
time, ¢ime he paid me the $35. In his possession about $300, he took the $35
out of it that he paid me. Ileath’s money was done up lengthwice. 1 think the
money paid by Ford was rolled up. Ieath said Lov. I want you to understand
this, when I pay Ford $240 I am to have the horses.

Re-examined.—When Ileath took out the package of money he said the money
did not belong to him.

Re-crossexamined.—Did not tell who it did belong to.

Barney McGuff, a witness, produced and sworn on the part of the plaintiff,
testified in substance as follows:

I resided in Lodi on the first of March last, and was in the en{ploy of Hezekiah
Ford, was at work around Ford’s store part of the time, and teaming some about
the middle of March, (Identity of the property admitted.) The horses were
kept in the Barn. Saw the horses the day they were brought from home. They
were opposite Ford’s Store. From that time I had charge of the horses for the
plaintiff. I worked them on Ford’s farm, plowing and putting in grain. (Here
¢he taking of the horses in question was admitted.) Was there when the horses
were returned after being taken.

Cross-Examined.—I am 20 years old, born in England, have lived in Lodi
four years, worked for Ford three months last spring and three months this fall,
began with himn the first time in February, the middle of February worked near
by Lodi. After leaving Ford, saw the horses the evening they were brought
home, it was the first week in March, it was about the middle of the week, am
not positive, think it was. I weighed grain, sold goods and measured wood about
that time, did chores, tended the horses. Tord had no horses before these. It

was the next day I took charge of them at Woodward’s farm. Drew lumber to
ent to plow. 1 dragged wheat with

I did go to Courtland before
and Ed. Burdict went with

me. TFord drove in and out of town, I drove the balance of the time. Can't
remember any other occasion on which I used them before they were re-
plevied. I took charge of the horses the day after they were fetched from
Courtland. After T began to take care of the horses, don’t know that anybody
else took care of them. I was absent perhaps two or three days. They were in
the Woodward barn two weeks before they were levied upon by Currier. Currier
kept them in his possession three or four days or a week. Don’t know that Heath
cared for the horses while they were in the barn. Heath did not use the horses
to my knowledge, unless he used them in the night. T would sometimes carry

his farm, some days would draw a load as I w
them, this I did after the horses were replevied.
the horses were replevied, a week before Tord
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water to the barn and sometimes lead them. ¥eath did not, never heard that
he did. Tord has conversed with me three or four times to-day and yesterday.
I am engaged in his store and warchouse. Burdict did not use the horses prior
to the levy, except in going to Courtland.

HHERE THE PLAINTIFF RESTED.

Richard Van Vlack, a witness produced and sworn on part of the defendant,
testified as follows: I live near Lodi, in this County, was at Lodi one evening
after the horses were purchased, was in the barn with Heath, where the horses
were. Thie was three or fonr days after the horses were purchased, this was in
the Woodward barn.

It was a very few days after the horses were brought to the barn I saw Heath
in the barn. I was at Lodi one evening near the barn when Heath asked mein to
gee the horses. Heath went to work to take care of the horses, fed them oats and
water. We differed a lit!l2 in looking over the team. 1 said one was the best and
he said the other was. Nothing was said who purchased, he ecalled them his,
this was at the Woodward Barn.

(The plaintiff objects to statements made by ITeath. Court overruled objection,
Plaintiff excepts.)

Nothing more said on that occasion. Had another conversation with him as
at my house.

Cross-Examination.—TFord was not by at the conversation.

The defendant then called Samuecl Hawley a witness, who being duly sworn
testified as follows:

I know the horses in question. I reside at Lodi. T am a merchant there. I
first saw the horses the day they were purchased. They were kept in the barn
I occupied the first night. IIeath brought them to my place and wanted to know
of me if I could keep them. I srid yes. He putthem in the barn. The next
day he paid me for the keeping and took them to the Woodward barn, which is
right across the road from my place. Heath purchased from me a curry-comb
and brush, they were taken across to the barn. For two or three days I saw
Heath taking care of the horses. Some two or three weeks before I saw thg
horses at my barn Heath paid me some money. Saw him have money drafts,
&c-, he said he had got his insurance money, his house had previously burned.
I saw Barney McGuff take care of the horses after they were replevied; can't
say whether he did before. .

Cross-Examined.—The horses were brought to my barn just in the edge of the
evening, could not say whether they were taken care of by any other person or
not. Burdict kept his oxen in the Barn. $

Hawley recalled.

The horses were in my barn three nights and two days. It was January the
20th that Heath paid me the money, he said he had got some money and he had
checks, he said he was to wait a month before he could draw it, the money.

Hezekiah Smith, a witness produced and sworn on the part of the defendant,
and testified as follows :

I reside at Lodi and have for the past five years. I know the parties; I have
geen the horses in question; saw them when Lovell owned them and often after-
wards. I first saw them in Ieath’s possession, he was watering them, I was pass-
ing by him when he was watering them. He spoke and asked me how I liked
his horses. I looked at them some and told him he had a pretty good span of
horses. IHe said he thought he got the horses pretty cheap. (Plaintift objected
to Heath’s statements being given. Court overruled objection.) Plaintiff excepts.
He said he gave $250 or $275 for them. I saw him drive up one time in front
of the depot and ask Ed. Burdict to take a ride; they were harnessed before a
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lamber wagon, Burdict went with him. I have always nnderstood that Burdict
went to California with ITeath. 1 have seen Heath water the horses once or twico
since. The day Heath went to buy the horses T heard him say to Burdict he
thought he would go up to Courtland and see the Lovell horses. I lived perbaps
fifty rods from where he was watering them. It was at a well directly in front
of Ford’s house. It was the same weck the horses were attached. I know Mr.
Kennedy, I saw him at Lodi, I remember the night Currier was there, I think I
sat up all night. There were some stones thrown that night. There was some
property in the warehouse, it was an outfit for California. It was taken away by
James Haynes, Amos Burdict, Shurtleff, Sol. White and Barney McGuff. Think
that Barney McGuft was in the employ of Ford. Ford had a warchouse. I af-
terwards saw some of these same things brought out of Ford’s warehouse. Ed.
Burdict was helping, the same night. Lawrence Kennedy was there, did not
see Ford that night as late as the rest of them. They left before 9 o'clock. I
helped to take the goods out from the Car in the (ralena warehouse in the day
time, they remained in the warehouse about a weck, they were removed the day
the detendant and Kennedy arrived there.

Cross-Examined.—It is my impression it was Wednesday. The goods were
marked Ed. Burdict. I did not see Sol. White or McGuff take out any of the
goods. TFord was not there. Currier was at the depot. Ilunter was at Lodi.
Kennedy watched all night. I was in the habit of delivering freight, also was
Amos Burdict. Ford was not connected with the delivery of these goods at the
time. I had the Car with Heath. Ford was not around. I have been acquain.
ted with Heath for gome time, he brags a good deal about the property.

Hiram Palmer, a witness produced and sworn on part of the defendant, testi-
fied as follows : y

I know the parties Heath and Ford. I reside: at Lodi. I have seen Heath
ride one of the horses. I have seen the horses at Woodward’s stable. (Plaintiff
objected to Heath’s statement given in evidence. Court overruled the objection
and plaintiff excepted.) Ileath asked me to go over to the stable. Ieath car-
ried some water to the horses and fed themn some hay, while I was there he did
not say anything about the ownership. I understood him to say that he intended
to go to California with them. Ie asked me to go over and see his horses. I
never saw him use either one of them at any other tine, it was before they wero
levied upon.

Cross-Examined.—Don’t know what time they were levied upon; did see Mr.
Kennedy, had a conversation with him, but can’t say what we talked about. I
think [ met him at Ford’s store. Presume I had a conversation with him. Can’t
tell the day of the week nor month, it was along last spring, it might have been
a week or two before the attachment of the property. I commenced the conver-
sation with Heath. It was the only time I had a conversation with him.

James Goodridge, a witness produced and sworn on part of defendant, testified
ag follows :

I reside in Pampas about one and a half miles from Lodi. Know Heath and
Ford, have seen the horses in question. I knew the horses befors Lovell owned
them. I was at home on the night spoken of by Smith. IHeath started for Cali-
Tornia, before he left he was in Lodi at White’s Iouse. I was there, I saw Ford
there, never saw them there but once. IIeath used to stay at my house some, he
was at my house from three to five nights, he wrote letters to his wile, none to
Ford to my knowledge. 1 carried some of the letters. Ileath was at Humaston’s,
think I saw Ford there once as late as nine o’clock, would not like to say. I had
seen him there much after twelve o’clock at night. Know nothing of the con-
tents of any of the letters. I was occasionally in Lodi and saw Ford, conversed
with him, the only thing I heard him say was, how are the folke. I answered.
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e asked me the question as often as he and I met, as often say as every other
day, say four or five times. Don’t know where Heath stayed, the night before
he stayed at White’s. The night after he stayed at my house. Ford has fre-
quently asked me the guestion since, and I have answered him with reference to
my own folks. ITeath’s family was at the time in Lodi 50 to 60 rods from White’s.
White is Ford’s father-in-law. We left White’s that night, couldn’t say what
time, and I stayed at Ford’s. Can’t say what was talked or sayed about at
White’s. “Ford is a merchant at Lodi, and a man of wealth. Can’t say how long
it was. I saw Heath the last time before he left tor California.

Cross-Examination.—I saw Ford at White’s about the middle of March. Ford
and myself were at ITumaston’s. Ford brought up a span of horses, the Lovell
horses. Saw two hundred dollars paid. I saw a settlement between Ileath
and Ford. Saw §240 paid over. Ileath said, thereis the money for your
horses. There was a conversation between them in regard to those horses.
I saw the money counted, some of the money was in gold and some in paper.
some twenty dollar pieces and some smaller. Never saw Heath after that time
it was in March, possible in April; I think it was the last of March. Heard some
conversation about an old note, and the smaller amount was paid as I understood
it. Don’t know that I'ord had any property in his possession that belonged to
Heath. The defendant offered to prove the declaration of ITeath in regard to the
purchase of the horses and his owning them made to witness when neither the
horses nor Ford was present, objected by plaintiff and the Court sustained objec.
tion. Defendant excepted. Ieath was being secreted to keep away from his
creditors, he told me he was willing to pay his honest debts, but that there werg
unjust demands against him that he did not mean to pay.

Edward I1. Robertson, a witness produced and sworn on part of defendant,
testified as follows ;

I am station agent 8t Lodi, I know the parties ITeath & TFord well, have seen
the horses in question. Don’t remember that I saw them in Heath's possession.
Saw them in McGuff’s possession. Saw Burdict ride one ot them, Saw Heath
twice during the time spoken of by Goodrich, once Sunday morning at my oftice,
once, about nine o’clock in the evening when Ed. Burdict was with him. One
Sunday night night I saw Heath carry hay to the horses, it was the usual time
of feeding. I saw Ieath carrying some hay on his back to the stable, don’t
know that 1 ever saw him water them. His house was insured for §1,500. Heath
told me that he received the insurance money. I think it was early in Spring,
it was before he got the horses. Don’t know that he got all of the money, mean
to say that he got a part of it.

William Williams, a witness produced and sworn on the part of the defendant,
testified as follows:

I reside at Lodi, was present on the night when Kennedy and Currier were
there watching. There were stones and clubs thrown belind the wood pile. Saw
persons before stones were thrown go behind the pile and come away just after.
They were Barney McGuft and Sol. White. They went behind the wood pile
and came away just after the stones and clubs were thrown.

Cross-Examined.—I knew Kennedy in Chicago ; I wentdown to watch ; Ken.
nedy sent for me. Kennedy told me that there were goods there that belonged to
Heath ; did not tell me what kind. It appeared to me I saw Ford crossing the
track to the depot, he was going home, this was before the throwing of the clubs
and stones took place, saw him do nothing, have frequently seen McGuff there
at the depot. I got up there ahout ten o’clock. I thiuk it may be as early as
nine, perhaps eight, can’t tell anything about it.

Charles Thrall, a witness produced and sworn on part of defendant, testified
o8 follows :
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I reside at Lodi, saw the goods in Car, don’t know the day. Saw Sol. White
and Ed. Burdict moving the Car around to the warchouse. 1 did not see the
goods in Ford’s warchouse about a month before the horses were taken, leard
Ford and [Leath conversing. ITeath said to Ford there had been two dollars more
of his money paid for the wood than Ford’s money, they were figuring up ahout
it at the time. Saw ITeath fetch the horses to Hawley’s stable, once saw him water
one of them, it might have been two days afterwards. Once saw him ride one
of them the next day afterwards, don’t know of any other occasion. One Sunday
saw Ed. Burdict and Barney McGuff each riding one of the horses, this was be.
fore the replevy. IIeath had wood by his house.

Cross-Examined.—Ileath once came over with his little boy and wanted Mr.
Iawley to let him put his horses into hic barn until he could get another Place
for them. Kennedy told me to go to Herrington and he would tel] me what he
wanted to prove by me.

C. M. Iumaston, a witness produced and sworn on part of defendant, testifieq
as follows :

1 know the horses, Heath started for California with the Lovell horses, from
my house, about seven o’clock one Sunday evening.

Cross-Examined.—Ford brought up the horses on Saturday evening to my
house. Heath paid him $240. Ileath left on Sunday evening. There scemed
to be some misunderstanding about a note, one claimed that it was paid and the
other that it was not paid. Isaw Ieath pay two hundred or over, After they
got through they went down to the stable and Ford turned out the horses, at the.
time of the conversation about the note, Heath was much excited, claiming that
it bad been paid. Can’t say that Ford heard it. Don’t know where Heath oot
the money to pay for the horses. Ieath, I now recollect, borrowed some of the
money of me to pay for the horses, when he paid the money he said, there Ford
is the money for younr horses. '

Re-examined.—Heath was keeping quiet although out of the house oceasion
ally.  Ford is a bright active business man, (It was here admitted that Ethan
J. Allen was Sheriff of Kane County and had been for the past two years.) The
defendant then offered in evidence the appointment by Allen of defendant as de-
puty Sheriff and his oath of office. (Plaintiff objected. Court allowed them to
go to the Jury. Plaintiff excepted.) That if Erdix T. Currier was deputy he
was so appointed by and under said Allen. The-defendant then offered and gave
in evidence to the Jury the written appointment of said Erdix T. Currier, anq
the tiling on the back thereof which is in the words and figures following :

Know all men by these presents, that I, Ethan J. Allen, Sheriff of the county
of Kane, in the State of Illinois, have this day appointed and do hereby appoint
Erdix T. Currier of said County a Deputy Sherift' under me, and he is hereby
authorized as such Deputy Sheriff to do and perform in my name any and all of
the duties required of the Sheriff of said County.

Given under my hand at Geneva, this Sth day of September A. D. 1859.

E. J. ALLEN, Sheniff,

“Iiled Nov. 28th, 1860, as of the 9th day of September, A. D. 1859, by order
of the Court, and recorded in Court Record 8, Page 622,

P. R. WRIGIIT, Clerk.

The defendant then offered and gave in evidence to the Jury the oath of office
of the said Erdix T. Currier, and the filing on the back thereof, which is in the
words and figures following :

STATE OF ILLINOIS,

Ka~e Counry. } I Erdix T. Currier, do hereby solemnly swear
that I will support the Constitution of the United States and the State of Illinois
and that I will faithfully discharge the duties of deputy Sheriff of Kane Connty,
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Illino's, to the best of my ability and understanding. And I do solemnly swesr
that I have not fought a duel, not sent or accepted a challenge to fight a duel,
the probable issue of which might have been the death of either party, nor been
second to either party, nor in any way or manner aided or assisted in such due},
nor been knowingly the bearer of such challenge or acceptance since the adoption
of the Constitution ; and that I will not be so engaged or concerned, directly or
indirectly, in or about any such duel during my continuance in oftice. So help
me God !
ERDIX T. CURRIER,.
Sworn and subscribed to before me this 9th day of September, A. D. 1859.
P. R. WRIGHT,
Clerk of Kane County Cireuit Court.
/3—3 Witness my hand and the seal of said Court at Geneva, in said County
SEAL " 2
o this 9th day of September, A. D. 1859.
P. R. WRIGHT, Clerk.
“Tiled September 9th, 1859.
P. R. WRIGHT, Clerk.
The defendant then called Ethan J. Allen, who being duly sworn, testified as
follows :
" 1 am Sheriff of Kane County, have had a good many executions against Loren.
Heath within the past two years. Some of said Executions were from Chicago
and some from this County. I could not collect anythlng on said Executions, he
was brought here and given to me in charge on a ca. sa., one of the last execu-
tions I had against him amounted to about $200. I could not collect it.
The defendant then offered in evidence a writ of attachment mentioned in the
pleadings in the case, which is in the words and figures following :

STATE OF 1LL'NOIS, i
KaNE CounTy. The People of the State of Illinois to the Sheriff of

said County, Greeting.

Whereas, Lawrence Kennedy, hath complained on oath to Paul R. Wright,
Clerk of the Circuit Court of Kane County, that Loren ITeath is justly indebted
to the said Lawrence Kennedy to the amount of two hundred dollars, and oath
having been alco made that the said Loren Heath is about to depart this State
with the intention of having his effects removed therefrom, and the said Law-
rence Kennedy having given bond and security according to the directions of the
Act in such case made and provided : We therefore command you that you at-
tach so much of the Estate, real or personal, of the said Loren Heath, to be found
in your County, as shall be of value sutfticient to satisfy the said debt and costs
according to the complaint; and such Estate so attached in your hands to secure
or 80 to provide that the same may be liable to further proceeding therenpon,
according to law, at a Court to be holden at Geneva, for the County of Kane,
upon the third Monday of May next sv as to compel the said Loren Heath to ap-
pear and answer the complaint of the said Lawrence Kennedy, and that You also
summon the Galena & Chicago Union Railroad Company, as Garnishee, to be
and appear at the said Court on the said third Monday of May next, then and
there to answer to what may be objected against him ; when and where you shall
make known to the said Court how you have executed this Writ, and have you
then and there this Writ.

2= Witness Paul R. Wright, Clerk of the said Court, this 12th day
@ ot Mare},, in the year ot our Lord one thousand eight hundred and
sixty. P. R. WRIGIT, Clerk.
The following endorsements appear on said Writ of Attachment, to wit :
“ By virtue of the Writ, T have attached one span of mares, dark bay with
white spots in the forehead, about seven years old. One yoke of steers four years
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old, one dark red the other red and white with one horn broke off, and one two
year old heifer, red, with white face and white on the back, as the property of
Loren ITeath, March 11, 1860. The within named Loren ITeath not found in
my county. ETIHAN J. ALLEN, Sheriff

of Kane County, by E. T. Currier, Deputy.

Filed May 23, 1860.

P. R. WRIGHT, Clerk.

To the giving of which in evidence to the Jury in the case the plaintift objected
which objection the Court sustained, for the reason that the existence of the Writ
was admitted by the pleading, to which ruling of the Court the defendant made
no objection,

The plaintiff then called J. D. Woodward as a Wwitness, who being ¢worn, tes-
tified as follows:

Have seen the parties, resided at Lodi March last, remember of horses being
in my barn, was in the barn oceasionally ; a young man by the name of McGuft
and Ford had the charge of the horses. I know about the time they came. It
was previous to three wecks before the first Tuesday in April, perhaps it was the
12th or 13th, perhaps between the 9th and 13th March. Did not see the horses
brought there. Mr. Ford paid the rent of the stable for the horses.

Cross-Examined.—Ford paid $1 25. We called it six weeks. Ford spoke to
me for the barn, Heath neverspoke to me on the subject. Ile settled the account
about the time of the National Convention in Chicago. Burdict had cattle in there
along in February. The Barn belonged to Baldwin, of Oswego, or his brother,
for whom he acted as agent. I do not know where the other Baldwin lived. [
had authority from Baldwin, do not know of Ileath’s having any conversation
with Baldwin, 1 rented the house, barn, and everything from Burdict, in the
place ; afterwards, when Baldwin came, he ordered me to occupy it. When I
settled with Ford the account embraced many items, there was an item ot $100
for money loaned, $200 account at his Store. My account against him was for
barn rent and School orders. We settled in July; I now reside at Plano, in
Kendall County. I saw Mr. Amos Burdict here to-day.

The plaintitt here rested, which was all the cvidence either offered or given in
by either party in the trial of this cause.

The plaintiff then asked the Court to give the following instructions, which is
in the words and tigures following :

A sale or a pledge of personal property may be valid as between the parties,
although void as against creditors, and hence it the Jury, in the present case, be-
lieve from the evidence that Ford, the plaintiff, advanced $240 towards the pur-
chase of the horses in question, and took the horses in pledge to secure the re.
payment of the 240 dollars, such a pledge would vest a special property in Ford.
And if the Jury further believe that the defendant took the property on the writ
of attachment, the plaintiff is entitled to recover; the defendant not having offer-
ed any proof that the plaintiff in the attachment was a creditor of eath, is not
in a position to attach the pledge as being void against the creditors of Ileath,

Filed December 5, 1860.
T. C. MOORE, Clerk.

Which was by the Court given to the Jury. The giving of which instructions
to the Jury the defendant by his counsel then and there excepted. The Couri
then by its own motion gave to the Jury the following instructions :

“ By the Court.—The declaration of ITeath as to his ownership of the property
in question, not made in the presence or hearing of Ford the plaintiff, cannot af.
fect Ford unless the Jury believe from the evidence that at the time of making
such declarations, Heath was in possession and exercising acts of ownership over
the property by the permission of Ford.
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Filed Decemher 12, 1860.
T. C. MOORE, Clerk™

To the giving of which said instructions to the Jury, the defendant by his
countel then and there excepted. These were all the instructions given on the
part of the plaintiff.

3 The defendant then asked the Court to give to the Jury the following instruc-
tions :

“1If the Jury believe from the evidence, that Lawrence Kennedy had sued out
of the Kane Ceunty Circuit Court, in the month of March 1860, a Writ' of At.
tachment against Loren Heath, and said Writ was placed in thehands of Erdix
T. Currier, a Deputy Sherift of this county, and that said Currier by virtue of said
Writ, levied upon and took possession of said horses, they being at the time of
said seizure in the possession of said Heath, and owned_by him, then the Jury
will find the issues in favor of the defendant.”

Tiled December 4th, 1860.
T. C. MOORE, Clerk.

If the Jury believe from the evidence that the horses in question were boughi
by Heath and paid tor cither by him or his money, and that ITeath took and con-
tinued in possession of them, and whilst so in possession they were taken up on,
and by virtue of the Attachment Writ, named in the fourth plea herein, which
ig the same taking complained of in this cause, then the Jury must find for the
defendant.

Filed December 5, 1860. _
35 T. C. MOORE, Clerk.

which were given. .
The defendant then asked the Court to give the Jury, as law in the case, the

following instructions marked refused.

If the Jury believe from the evidence that the horses in question were levieg
upon and taken as in the 4th plea alleged, and that IIeath was about to stapt.
for California, and that he purchased the horses in question from Lovell, and
paid said Lovell a portion of the purchase money, and at the time of said
partial payment exhibited to said Lovell money sufticient to have paid the entire
contract price for said horses, but left the office of Lovell and procured ITezckiah.
Ford, the plaintiff, to come to the office of said Lovell and pay the balance of said
purchase money which was the money of said Heath, and that Ford and Ieath
took the horses away with them, saying, that Ford should hold possession of said
horses until Heath paid Ford, and that afterwards before and at the time of the
levy, in the Attachment suit mentioned in the plea herein, Heath had possession
of said horses, and whilst so in his possession the defendant herein took said
horses upon and by virtue of said Attachment Writ, which is the same tak-
ing complained of in this case, then the Jury must find for the defendant.”

“Filed December 4th, 1860. T. C. MOORE, Clerk

“If the Jury believe from the evidence, that IIeath purchased the Ilorses i
question from Lovell, and paid a portion of the purchase money and then procu-
red Ford to pay the balance of the purchase with the money of him, Heath, and
this was a chntrivance of Ileath and Ford in order to keep said horses from being
jevied upon by the creditors of Heath, he being the owner of said horses, this is
i law a fraud, and the Jury should find for the defendant.”

Filed December 4th, 1860. 5 oG

“That possession of the property in question must accompany the ownership
that being one of the strongest evidences of title, for if the Jury believe from
the evidence that Ieath was the purchaser of the horses in guestion, and tha:.
Ford advanced a porticn of the purchace money, sud was to hold possession of
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be and remain in possession of said horses, and whilst so possessed of them, the
defendant Currier being a deputy Sheriff, and having in his possession as such
said Writ of Attachment in the 4th plea herein named, and that in virtue of said
Writ he seized and took said horses, which is the taking complained of in this
case, then the law says said horses were liable to be so taken by said ofticer, and
the Jury must find for the defendant.”

Filed December 4th, 1860.

T. C. MOORE, Clerk.

“That if the Jury believe from the evidence, that Heath was the owner of the
horses in question, and that I'ord clained a lien upon them, and that Currier
being deputy Sheriff, and had in his possession the Attachment Writ named in
the pleadings, to execute, and that he took the horses in question upon and by
virtue thereof as Ileath’s, and from ITeath’s possession, which is the same taking
complained of in this case, then the Law says said taking was lawful, and that
Ford’s claim to said property amounts to nothing in this case, and the Jury muat
find for the defendant.”

Filed December 4th, 1860.
=g T. C. MOORE, Clerk.

“If the Jury believe from the evidence, that Heath on the day of the purchase,
took said horces in question to the stable of Hawley, in Lodi, where Heath and
Ford resided, and procured ITawley to keep said horses three nights and two
days, and that Ileath then removed said horses to another stable in said village
of Lodi, and there watered and fed and otherwise cared for said horses, and so
continued until the levy and taking complained of in this case. This is in law
and fact an actnal possession on the part of Heath, and the Jury must find in this
case for the defendant.”

“Filed December 4th, 1860.

T. C. MOORE, Clerk.

Whilst it is true that frand will not be presumed but must be proven by those
alleging it, yet the jury have a right in determining the question of ownership in
this case, to take into consideration the manner ot the purchase of the horses in
guestion, as shown by the evidence; also the mode of payment as shown by the
evidence. The facts if such exist by the evidence that Heath was about to depart
permanently from the State, and that Heath was, as in the Writ of Attachment
shown indebted to Kennedy. That Ileath was possessed of the money where-
with to have paid for said horses at the time of said purchase. That Heath after-
wards did start for California in the night time with said horses. Finally, the
Jury have the right to consider fully every fact and circumstance as shown by
the evidence on the alleged question of ownership in this case; and if from said

" evidence the jury believe that ITeath and Ford were contriving to keep said pro-

perty away from the ereditors of ITeath, the same in fact belonging to IIeath,
this in law is fraud, and the Jury should find for the detendant.”

Filed December 4th, 1860. OB

If the Jury believe from the evidence that Ileath purchased the Ilorses in
question, and was the owner thereof and paid partly for them, and that IHeath
then procured the plaintiff Ford in point of' fact, to advance the balance of the
purchase money, with the agreement between them that Ford was, as his secu-
rity to take and retain possession of said horses until Ileath should repay Ford
the money so advanced, and that Heath was afterwards, and all the time of said
levy found in the actual possession ot said horses, he still being the owner thereof
then 1n law it will be presumed that Heath had paid to said Ford the money se
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advanced by Ford, and in such case the horses in question were liable to be sei.
zed and taken upon said Writ of Attachment as Heath’s, and the Jury should
find for the defendant.”

Filed December 4th, 1860. ‘
T. C. MOORE, Clerk.

Each one of which instructions the Court wrote the word ¢refused” on the
margin thereot’ and refused to give them as law to the Jury, to the ruling of the
Court in refusing to give said instructions to the Jury as law the defendant by
his counsel then and there excepted.

The Jury found the issue for the plaintiff. The defendant moved the Court
for a new trial ; upon the hearing of said motion for a new trial, A. M. Herring-
ton, one of the Attorneys for the defendant read to the Court an aflidavit in evi-
dence which is in the words and figures following :

zekis ford . . N
IIe7eI\1;1'L1 Hosd, %ss Kane County Circuit Court, November Term, A. I.

Erdix T. Currier. 1860.

Augustus M. Ierrington on oath states that he, as sole counsel conduc-
ted the defence of the above entitled cause. And that about the hour of eleven
o'clock on the 4th day of December, A. D. 1860, which day was one of the days
of the said November Term of said Court. The Jury retired from the bar of said
Court to consider of their verdict in such cause under the charge of Jos. 1I. Whip-
ple, one of the officers of said Court, and that said Jury, as this afliant states upon
information, which information this affiant states he fully believes to be true, be-
inp unable to agree upon a verdict in said canse through and by their foreman,

xander V. Sill) sent Ly their caid officer about five o'clock in the evening of
of the same day a written request to the Ion. Isaac G. Wilson the presiding
Judge of said Court which was in substance as follows:

¢ If proper the Jury would respectfully ask is the copy ot the Attachment as set

forth in defendant’s plea, evidence of Indebtedness.
tespect. &e,, A. V. SILL, Foreman.

And this affidavit further stating as aforesaid says that said officer shortly af-
terwards handed said written request as above set forth to said Judge of said
Court, and that said Judge of said Court received said written request from the
hands of said Whipple, oflicer as aforesaid, and after reading the sajpe wrote upon
the back of said written request of said Jury in substance as follows : “The Court
cannot give any further instructions without consent of parties, but wonld refer
the Jury to the wording of the instruction given on the part of the plaintiff.

I. G. WILSON.”

And this affidavit stating upon information as aforesaid, says that iimmediately
afterwards the said Jos. II. Whipple receiving from the hand of said Court said
written request of said Jury and the written answer therecon of the said Court.
and without any delay conveycd the same to the said Jury and gave the same to
them. And this affiant states that neither himself nor the defendant nor any
person or persons whatsoever on the part of said defendant had any knowledge,
or gave in any manner their consent to said transaction, nor did this atfiant or
said defendant, or any person acting for the defendant know of and concerning
the same until the Jury in said cauge had given their verdict in said cause, and
had been discharged frem further service therein.

This affiant turther stating upon information and belief says, that said written
request on the part of said Jury, and the said reply of the said Judge as afore
said, was by the said foreman A. V. Sill, with the residue of the papers belong-
ing to said case given in charge to said Jury returned to the Bar of this Court,
and by the said foreman handed to the Clerk of said Court for safe keeping.

And this afliant further stating says, that soon atter the said Jury were dis
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27 charged by the Court from further service in said cause, he was for the first time
informed of and concerning said transaction, and that the atfiant soon after said
information made search amongst the papers upon file in said case for said written
request and the Conrt’s answer thereon, but could not find the same. This aff-
ant then procured others to aid him in said search for said paper, and full and
thorough search was prosecuted in and about said Court room in all parts and
places where the same could or would be likely to be found, and this afiant states
that the same was not nor cannot be found, this affiant made enquiry of T. C.
Moore, the Clerk of said Conrt, as to his knowledge of said paper who replied to
this afliant that he L:ad no knowledge whatever of and concerning the same, nor
had he any remembrance of having scen the same, and this affiant states that he
‘believes thie sume is lost or destrayed.  This afiant further stating upon informa-
tion as aforesaid, not having been present, that in the torenoon of the succeeding
day, namely, the 5th day of December, said Jury not yet havinz azreel upon a
verdict in said cause, were by said officer brouzht to the Bar of said Court, and
were then interrogated by the Hon. Isaac G. Wilson, yet Judgze of said Court in
substance as follows :

“Gentlemen of the Jury, have yon agreed upon a verdjct 2” to which question
the said said Jury by their said foreman replied in substance as follows: ¢ We
have not.” The said Judge of said Court then proceeded to instruet said Juary,
upon his own motion, not in writing, an:d without the knowledre, consent or
approval of the defendant or any one in his behalf, none being present to repre-
sent said defendant in substance as follows: “It is the duty of the Jury to agree
upon a verdict in this case it they can. Whilst members of the Jury are not al-
ways to yield their convictions ot right, yet it is their duty to agree upon a ver-
dict it they can. Mistrials are embarrassing to the business of the Court and
should be avoided if possible. It oftentimes happens that Jurors when they go
out, having during the trial formed an opinion, express the same, become betore
they know of it partizans, and through pride of opinion fail to see the case in its
true light, and fail to see the law and the evidence as given to them in their true
bearings. It is much to be desired by the Court, that the Jury azree upon a ver-
dict in this case. Youa will not be discharzed, but return to your room and make
further trial and see whether you may not agree in this case.”

This afidavit further stating, says, that said Jury once more after said verbal
instructions by and on the part of said Court so given, returned into Court with
a verdict in said case, for the plaiutiff, and further saith not.

Subscribed and sworn to before me this 11th day
of December, A. D. 1860. A. M. IIERRINGTON.
T. C. MOORE, Clerk.

Filed Deccmber 4th, 1860.
T. C. MOORE, Clerk.

The plaintiff also offered in opposition to the motion the following affidavit.
Iezekiah Ford Kaune County Circuit Court, November Term of said

VEC Court tor 1860.
Erdix T. Currier.

State oF TrrINors, ; ket
Kaxe Counry. J. II. Mayborne being first duly sworn, doth depose

and tay on oath, and say that he was one of the counsel who had charge of the
above entitled suit, and assisted in the trial of the same and was present in Court
when the Jury returned into Court and stated to the Court through their foreman
Mr. Sill, in answer to the enquiry made by the Court 1f they had agreed on a
verdict in the case, and he said Sill stated they had not. I also recollect very
distinetly, the remarks by the Court, as [ was paying particular attention” to the
matter, and I also can recollect as I believe, the words nsed by the Court in the
remarks he made to the Jury on that occasion almust or quite verbatim in the
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connection that they were made, as I had frequently heard the Court use very
near or quite the same words in remarking to Juries on similar occasions, and
the remarks made by the Court on that oceasion to the Jury were in the following
words as the affiant believes, to wit: The Judge said that he had reluctantly
kept them together during the night, and had only done so from a sense of duty ;
that in view of the great expense that would attend a re-trial, and in view of the
fact that the amount in controversy was not very large, it was vc ry desirable tha

the Jury should agree. That the case was not of so serious a nature as if it in_
volved the life and liberty of a person, and while on the one hand no Juror ought
to disregard his honest conviction as to the effect of the evidence in the case, on
the other he ought to endeavor to harmonize his views with his tellow Jurors, if
he can consistently do so. That one of the objects ot the Law in requiring una-
nimity among the Jurors was to guard against hasty verdicte ; that in many cases
it was not to be expected that they would agree on the first ballot, that it some-
times happened that Jurors having expressed a first impression upon going into
the Jury room afterwards adhere to the opinion there expressed, partly from pride
ot opinion, ‘without being conscious of it. That each Juror should examine his
own mind and endeavor to ascertain whether he is influenced by any considera-
tion except tlhe evidence sud the law as given 1y the Court, that he should ex-
amine the case, and it he found himself differing from his fellow Jurors, should
endeavor to ascertain whether their opinion might not be more nearly the truth
than his own, in short that his efforts should be to agree rather than disagree, if
it could be done without the sacrifice of his honest convictions after calin and full
deliberation. The Jury then retired from the Court room under charge of the
officer. And this afiant further states that R. G. Curtis; one of the counsél in
the case for the defendant, was presernt and made no objections.

Sworn and subscribed to before me this 14th Dee. 1860. ]
' T. C. MOORE, clerk, {7+ 1. Mavzory.

The above facts as set forth are as I recollect themn, I being one of the counsel

in the cause.
ubscribed and sworn to before me, December 15th, 1860.

a2 T, C. MOORE, Glerk.  § W- J- Browx.

Filed December 15th, 1860.

T. C. MOORE, Clerk.

Which was all the evidence heard or offered on the motion for a new trial.
The statement contained iu the foregoing affidavit of A. AL ITerrington in rela-
tion to the.written communication sent to the Court by the Jury and the Judge’s
reply is incorrect in this :

The Judge wrote upon the margin of the communication as follows: ¢ The
Court is not at liberty to give any additional instructions without the consent of
the parties, the Jury must look to the instructions already given.”

The Court did not write as is stated in said affidavit, “would refer the Jury to
the wording of the instructions on the part of the plaintift.”  Which motion for
a new trial the Conrt after being fully advised overruled. To the ruling of the
Court in overruling said motion refusing to grant said new trial, the defendant
by his counsel then and there excepted, and tendered this his Bill of Exceptions
and prayed that the same be signed and sealed and made a part and parcel of the
record and proceedings in this cause.

Which is accordingly done. ISAAC G. WILSON.

Which said bill of exceptions is endorsed as follows :

Filed December 24th, 1860.

T. C. MOORE, Clerk.

And afterwards, to wit: on the 9th day of January, A. D. 1861, there was
filed in the said Clerk’s effice an Appeal Bond which is in the words and figures
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following, to wit:

“XKnow all Men by these presents that we Erdix T. Currier as principal, and
Loren Kennedy and John Kelly as surety are held and firinly hound unto Ileze-
kiah Ford in the penal sum of three handred dollars lawful money of the United
States for the payment of which well and truly to be made, we bind ourselves,
our heirs and administrators, and every of them, Jointly and severally.  Witness
our hands and seals this 19th day of December A. D. 1860.

The condition of this bond is this, that whereas herctofore at the November
Term of the Kane County Circuit Court, there was a certain Replevin suit pend
ing in the said Court, wherein the said Hezekiah Ford was plaintiff and the said
LErdix T. Currier was defendant; and whereas upon a trial of said suit at said
November Term of said Court the issues in said cause were found for said Ford,
the said plaintiff. And whereas the said Currier has prayed an Appeal to the
Supreme Court of the State of Illinois, wineh Appeal was allowed by the said
Court upon the condition that said Erdix T. Currier would execate a bond to the
said [ord, according to Law, in the penal sum of three hundred dollars with se-
curity to he approved by the Clerk of said Court. Now. if the said Erdix T,
Currier shall prosecute his said Appeal with effect, and shall pay and satisfy all
costs and judgments which may be rendered by said Supreme Court, eitlier upon
affirmance of the said judgment of the said Circuit Cou rt, or upon dismissal of the
same by the said Supreme Court, then this obligation to be void, otherwise to be
and remain in full foree and effect.

Witness our hands and seals the day and year first above written :

ERDIX T. CURRIER.
L. KENNEDY,
JOHN KELLY.

Taken and approved by me this 9th day of January, A. D. 1861.
T. C. MOORE, Clerk.
Which said bond is endorsed as follows:

Filed December 15th, 1860.
T. C. MOORE, Clerk.

StaTE or ILrIvOIS, ).
K ANE CounTy. I, Thomas C. Moore, Clerk of the Circuit Court in

and for the said County in the State atoresaid, do hereby certify that the forego-
ing is a complete record of all the proceedings in said Court, in the case of He-
zekiah Ford, plaintiff, against Erdix T. Currier, defendant, in an action -of Re.
plevin, said Record comprising the process, pleadings, all orders of said Court,
Bill of Exceptions, and Appeal Bond, issued, filed and entered of Record, in
said Court in said case. :

Witness iny hand and the seal of said Court at Geneva, in said County, this

31st day of January, A. D. 1861.
T. C. MOORE, Clerk.
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ERRORS ASSIGNED.

The Court erred in admittmg improper evidence to go to the Jury.

The Court erred in refusing to allow the defer.dant to give competent and pro.
per evidence to the Jury.

The Court erred in overruling the defendant’s motion for a new trial.

The Court erred in giving the instructions asked for on part of the plaintiff, as
the law of the case.

The Court erred in refusing to give to the J ury the defendant’s instructions
instructions asked for as the law of the case.

A. M. IIERRINGTON,
Attorney for Appellaat.
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SUPREME COURT OF ILLINOIS,

TEIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAWA.

vS.
HEZEKIAH FORD.

ERDIX T. CURRIER }

ARGUMENT AND BRIEF.

~ The bill of exceptions is printed at large, and will give the
Court a clearer state of case than a condensed statement by me.
The action is replevin; and to the fourth plea or avowry is the
attention of the Court first directed. (See pages 5 and G of the
Record.) Two replications were filed to it: onea denial that
Currier was Deputy Sheriff; the other, a traverse of property, &c.,
admitting the existence of the writ of attachment, the posses-
sion thereof by the Deputy Sheriff, the levy, &. Now the proof
(see pages 19 and 20 of Record) shows that Currier was, at the
time, &c., Deputy Sheriff, as in said avowry alleged. The officer
did as he was in the writ commanded. This he was bound to
do. Now, by the pleadings, the legal existence of said writ is
admitted. The writ, then, was a complete justification to the
officer. (See Jackson vs. Hobson, 4 Scam. 416—Stephens vs.
Frazier, 2 Monroe, page 250.) The instructions, and each of
them that were refused, on the authority of these cases, should
have been given. In this connection, the Court is requested to
read the eighth and ninth of the series. The agument in their
defence is stated in the instructions; in fact the whole case is
explained by the instructions. . The plaintiff here could not be
required to prove more that he had averred in his plea. He
might have been required to have averred in his avowry that,
at the time of the suing out of the writ of attachment, Heath
was indebted to Kennedy. This question is fully discussed in
the Kentucky case referred to. (2 Monroe, 250.)

Nor arc the instructions given by the Court for the defendant
in error, the law. (Sce page 22d of Record.) This is not the
law of the case: first, because the evidence establishes that the




- 2

Sheriff took the property from the possession of Heath; in fact
the proof shows that the property never, until:after .the levy,
was in the possession of Ford. Second, the property being and
remaining ‘with Heath, the purchaser, the presumption of law
is, that if the actual relation of pledgor and pledgee once did
exist between Heath and Ford, (which is denied,) such had
ceased to exist. This instruction denies that, if such relation
had, by the act of Heath and Ford, been cancelled, the
defedant below was entitled to prove the same. Can it be said
with reason that the defendant below was bound to enter upon
an expensive litigation in the attachment suit, and prove to the
satisfaction of the jury that their was an actual indebtedness
existing between Kennedy and Heath, outside of the writ,
before the law would permit him to claim that the advancing of
the money by Tord was, in point of fact, a fiction; or to show,
by a just legal presumption, that said relation of pledgor and
pledgee had, in point of fact, ceased to exist by the property
held in pledge being permitted to remain with Heath? This
cannot be the law.

Now as to the instruction given on the part of the Court, it is
not the law of the case, because the evidence tends to prove
that Ford was conspiring with Heath to aid Heath in smuggling
his property, so as to prevent the creditors of Heath from levy-
ing upon the same, The defendant below insisted, from the
proof, that there was evidence tending to prove the conspiracy.
(See the testimony of Goodridge, page 15 of Record—in fact,
all the testimony of the case.) If there was proof tending to
show a conspiracy, the defendant below should have been per-
mitted to have proven it by the declarations of Heath, as offered.
(See page 16 of Record.) There was evidence tending to
prove the conspiracy. It was for the jury, and not the Court,
to say whether the same was proven; therefore the instruction
volunteered by the Court is not the law.

Tt must be remembered that there was evidence given of
indebtedness aside from the writ, (see page 20 of Record,)
evidence of E. J, Allen, the Sheriff.

Aside from this, the Court erred in refusing to grant the
motion for a new trial. See page 26 of Record, the affidavit of
A. M. Herrington. The Court on this evidence, which is notin
the least contradicted, upon the authority of Crabéree vs. Ha-
genbaugh, 23 Ill. page 349 ; also Fisher vs. The People, page
292, same book, should have awarded a new trial. Clearly the
Court had no power to correspond with the jury on the subject
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of the law of the casc in the manner shown by the proof. It
will be observed that the plaintiff below filed a counter affidavit,
fully agreeing in the statement of the case as made by A.
M. Herrington, in his affidavit, but adding that Curtis was pres-
ent, and did not object. I invite the attention of the Court to
the fact that there is no pretence that Curtis, as counsel, parti-
cipated in the trial of the case. I deny the authority of the
Court to instruct the jury orally, except when consent is first
asked, and given. Had tte Court below know the authori-
ties above quoted, no such hazard would have been taken, nor
will it serve as a shield to the party in error that there
is added in the bill of exceptions a qualification, to the effect
that the Court is not correctly quoted in the affidavit. The
proof is what is hoped will control this Court.

In the 20 of Ill, page 151, this Court have said, * This pre-
sumption is not rebutted by a bill of exceptions, showing, &c.”
This authority is in point, in so far as it does not permit the
judge below to qualify the testimony by adding in the bill of”
exceptions what did not appear as proof in the case. It
is a remarkable fact, that the -counsel, in conducting the
trial of the case for the defense, being in attendance upon the:-
Court, and engaged actively in the business of the Court-room, :
was not in the least advised or had any knowledge of said trans-
actions until after their occurrence. It certainly would have
been proper to have advised the party holding a responsible
position to the case. It is expected and hoped that this Court -
will fully review the - legal effect of the position the Court be-.
low as-sumed on this question.

A. M. HERRINGTON, .
Attorney for Appellant.
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Supreme Court of the State of Illinois,

IN THE THIRD GRAIND DIVISIOIN.

ERDIX T. CURRIER,
Appellant,

Arrin Tery; A. D. 1861.

HEZEKIAII 1* ORD
A])pellce

Statement of the Case—Points and Brief,
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STATEMENT OF TIIE CASE.

"This was an action of Replevin, brought by the Appellee against the Appel-
lant in the Kane Co. Circuit Court, for wrongtully taking and detaining one span
of -horses. This suit was commenced on the 14th day of March, 1860. The
Defendant plead 1st plea non cepit; 2d plea, property in Defendant; 3d plea,
property in one Loren Heath ; 4th plea, an avowry, setting out the fact that h_’é,
as. one of the deputy sheriffs of Kane Co., took said property by virtue of a writ
of Attachment issued out of the Kane Co. Circuit Court, on the 12th day of
March, 1860, wherein Lawrence Kennedy was Plaintiff, and Loren Heath Defend-
ant, which writ of Attachment he executed by attaching the said property.

" The Plaintiff in the Replevin suit, as to the 2d plea, files his replication, trav-
ersing it as to the horses being the property of the Defendant, &e., same as to the
3d plea, and as to the 4th uplle~ doubly : First; That the property was not the
property of Heath. Secondly, That said Currier was ‘not, as alleged in said plea,
a deputy Sheriff.

"“The case was tried at the November Term of said Court for 1860, before Judge
I. G. Wilson, presiding, and a Jury, and resulted in a verdict in favor of the
Plaintiff in Replevin. -Appellant moved for a new trial, which was overruled,
and this case is brought by bill of exceptions, for review, to this Court.

The Appellee, to maintain the issue, on the trial, proved by one Alonzo L.
Lovell, that he resides at Courttand, De Kalb Co., that on the 1st of March, he
was the owner of the horses in question; that Loren Ieath came to him to pur-
chase them ;" that Heath purchased them—was to pay $275 for the horses, and a
get of double harness. Vide Rccord, page 11. “Heath paid.him $35, and said, “I
want, you to go to Lodi with me.” T said to him, ‘Iezekiah Iord is here, may
be you can get the money of him.” Ile said, ** where is Ford 7 I said to him,
““he is in town,” he said, “don’t tell Ford that I have paid you anything on the
price.” Soon after came in with IFord, and peinted to the harness, and said he,
i that is the harness.” TFord then said ¢ §$240, is the sum you want ;” I replied,

¢ yes.”. Ford haunded over the $240. Then Icath said to me, *now, Lovell, I
want you to understand this—when I pay Ford $240 I am to have the horses.”
Then wa went to the door; some man called Ford, and he stopped. I went to
the barn with Ileath. I led out one of the horses, and gave it to Heath, and
brought the other one around, and gave it to Ford; next day, sent the harness to
Lodi, to Ford ; shipped the harness to Ford because they, Iord and Ileath, so
directed. (Lodi is about five miles from Courtland.) Can’t say, positively, but
think it was Ford who gave me directions to do so. Ford was to have the horses
until he was paid the $240.
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POINTS AND BRIEF.

Barney McGuff testified that he lived at Lodi, on the first of March, 1860, was
in the employ of Ford, was at work around Ford’s store, part of the time, and
teaming some, about.the middle of March. (Ldentity of property admitted by
Defendant.) The horses were kept in barn, saw the horses the day they were
brought home, they were opposite Ford’s store; from that time I had charge of
them for Ford, I worked them on Ford’s farm, harrowing, and putting in grain.
(Here the Defendant admitted the taking of the horses in question.) Was there
when the horses were returned after being taken.

C. M. Humaston, who was sworn on the part of the Appellant, stated that he
knew the horses, (Vide Record, page 18;) that Heath started for California with
the Lovell horses from his house, about seven o’clock, on Sunday evening, stated
on cross examination that Ford brought up the horses on Saturday evening, to
my house. Heath paid him §240. ITeath left on the next Sunday evening.
There seemed to be some mis-understanding about a Note ; one claimed that it
was paid, and the other that it was not paid. I saw IHeath paying two hundred
dollars, or over.  After they got through, they went down to the stable, and Ford
turned out the horses. At the time of the conversation about the Note, Heath
was much excited, claiming that it was, or had been paid. Can’t say that Ford
hired it; don’t know where Heath got the money to pay for the horses; Ileath,
I now recollect, borrowed some of the money of me, to pay for the horses, when
he paid the money, he said ¢ there, Ford, is the money for your horses?”

These are the main facts in the case, and they were uncontradicted by any evi-
dence in the case. All the evidence in the case is pretty fully stated, in what
purports to be the Abstract of Record, and by that the Court will be satisfied that
Ford furnished to ITeath $240, to pay for the purchase price, and that Ieath did
not repay Ford till about the first of April, 1860, some 20 days after the taking
of the property by the Appellant in the writ of attachment. The Court will also
sec by reference to the testimony offered by the Appellant that he wholly neg-
lected to prove the fact or offer any evidence whatever, on the trial of the case,
to show or establish the fact that this Plaintiff in the attachinent suit, (Kennedy,)
was a ereditor of ITeath’s, or that Judgment had been obtained on it in favor of
the Plaintiff, or that it was still pending, or that Currier’s appointment as depu-
ty, had been recorded as required by the Statute.

The First orror assigned by the Appellant is, that the Court allowed improper
evidence to be given to the Jury on the trial of the case. This objection is not
well taken, and there is no force in it, as there was no objection taken at the

“trial, by the Appellant, to any evidence that was offered to the Jury by the Ap-
pellee, and he having failed to malke his objections then it is now too late to make
them, and they be of any benefit to him. It there was occasion or reason for do-
ing s0, consequently it is unnecessary for us to pursue this point any further.

The Second point assigned is, that the Court erred in refusing to allow the
Appellant to give competent and proper evidence to the Jury. The only objec-
tion made to the evidence offered by the Appellant on the trial, as appears by
the Record, that he complains of, is in the examination of James Goodrich; and
in sustaining the objection of the Appellec’s counsel to the Appellant proving
the declarations of ITeath, in regard to statements of Ieath, made long after the
sale or purchase of the horses ot Lovell, (as to the purchase of said horses, and
his owning them by this witness, and this his own witness,) when neither the horses
nor Ford were present. It seems to us no lengthy argument is required on this
branch of the case, or the citation of authorities in support of the correctness of
the ruling of the Court in excluding this evidence, for it comes within the rule so
often and and frequently decided, that it is as familiar to all Lawyers, as the
alphabet is to the scholar. Tirst, because Heath was a competent witness, and
and therefore, it was objectionable as being hearsay evidence.  Secondly, Heaths
declarations as to whether he purchased the horses, or was the owner of them,
were inadmissible in evidence against Ford, or the bailee, unless they wers

=
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brought home to his knowledge, unless he stood connected: with them, and
that connection must first be shown. Vide case of Prier vs. White, 12 Ill. 261,
which was not done, or offered to be proved in this case by the Appellant, noris
there any pretension that [Ford had any knowledge of these declarations. In this
case it was not only necessary to show that Ileath acted fraudulently, but that
Tord was connected with it, and participated in the frandulent design, and this
has not been done, therefore the evidence was not admissible.

The Third point is that the Court erred in giving the instructions asked on the
part of the Appellee.

The law is correctly stated in the first instruction given for the Appellee. The
same questions raised by this instruction was before the Court in the case of
Isaac Cook vs. Jacob Miller, 11 Ill.,; 610, and the same rule was laid down. The
Appellant having failed to prove that Kennedy was the creditor of Ieath, he was
not in a position to question the transaction, and insist that it was made to des
fraud the creditors ot Heath, he having introduced no evidence on that point.

The law we insist is correctly laid down in the second instruction. The rule
of law covering this point is considered and discussed in the case of Prier vs.
White, 12 Ill., 261, which we have before referred to, and we do not deem it
necessary to go over the same ground the second time.

Fourthly. The Appellant insists that a new trial should be granted, because
the Court erred in refusing to give all the Instructions asked, to the Jury. In
this case there wero no less than nine Instructions asked by the Appellant, two of
which were given by the Court, which covered the law in the case, as presented
by the evidence, so far as his rights were involved.

The third Instruction asked by the Appellant does not state the facts in the
case asproved. No such case had been shown by the Appellant as this Instrue-
tion assumes to have been made. I'irst, Because there is no proof to show that
it was Heatl’s money that Ford paid to Lovell, while on the contrary the evidence
shows that it was Ford’s, and that he advanced it. The fact of Heath’s having
1lnoncy by him proves nothing, when he states that it is not his. Secondly, The
Appellants had no right to attack that transaction, as they had not proven the
essential fact so important to anthorize them to do so, namely, that Kennedy was
a creditor of Ileath. Thirdly, They had not established the fact that Currier was
a deputy Sherift at the time of the serving of the Attachment. The appointment
and taking the oath of office was not sufficient to do this. Before Currier could
act as a deputy Sheriff, and execute papers, his appointment must be recorded.
Vide Revised St. 1843, page 515, sce. 10, which is in these words: ‘It shall be
«]awful for any Sheriff to appoint a deputy or deputies, which appointment shall
% be in writing, and filed in the oftice of the Clerk of the Circuit Court, and re-
« gorded, and any deputy when so appointed, and having taken and subscribed
«the several oaths required to be taken by the Sheriff, shall be, and is hereby
« guthorized to perform any and all of the duties required of the Sherift,” &e.
Betore a deputy is authorized to exccute a process his appointment must be re-
corded in the Record of the Circuit Court, and till this is done, an essential step
is omitted, that is requisite to constitute him such deputy, and this act had not
been done in this case, by causing the’ Clerk of said Court to record it, at any
rate the Appellant did not prove it, or offer to prove it, consequently he failed to
make good his 4th plea, and establish the fact that he was deputy Sheriff, and as
such, by virtue of the writ of Attachment lie took and held said property.

And all the other instructions asked by the Appellant, and refused by the
Court, were obnoxious on the same ground and for the same reason as were the
first and second instructions given on the part of the Appellant, and therefore

there was no error in the Court refusing to give them.

And the autbority noted by the Appellant in the margin of the instruction No.
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5 & 6, and-cited by them, have no force or application to the principles of law
involved in this case. Had the Appellant established the fact that Kennedy was
the creditor of IIeath, and that the Appellant was a duly appointed deputy
Sheriff, fully authorized to execute legal processes, then there might have been
some analogy between the cases, and so far as that analogy held good, and the
same rule of law would apply, and consequently the case would have had some
bearing on this, but here it has none, and they are deprived of' its benefit, if any
there was, or could have been derived from it. These instructions are to be tested
by the rule of law laid down in the case of Cook vs. Miller, 11 IlL., 610, -already
yeferred to, and the-same objections that we have mentioned and pointed out in
the 3rd, 4th, 5th & 6th instructions referred to, will app1) to the others. Assu-
ming the right of the Appellant to have the Jury investigate the question,
whether the transaction was a frandulent one as to creditors, when they had not
ghown that they were such, or had any right to inquire into the matter, and from
the facts in the case, the Appellants bt‘llld in the light of intermeddlers with
other per sons’ business and matters, without any 11ght or just purpose ; whether
they really had any or not, for these reasons alone we insist and maintain that
thése instructions were properly refused, although others might have been pre-

" Fifthly. Did the Court err in this case in refusing to grant a new tvial? We
insist that it did not. Tirst, because the verdict is right, and in conformity with
the evidence, and such a verdiet as the Judgment adopts and appears based npon
the facts in the case. We maintain the Appellant having failed to establish the
fact that there was any fraud on the part of the Appellee, or that he was endea-
voring to cover up IHeatl’s property and keep it from his creditors, therefore
the verdict i§°right on the merits. There was nothing singular or strange in
the conduct of Iord in letting Heath have the money. Ford was a monied
~man, and Heath wanted to get the horses, so I'ord let him have the moncy,
and took and held the horses till he got his money back. This is all there
{s in this branch of the case. Secondly, there was no error committed by the
Court in reply to the communication from the Jury in the manner they did, and
it is in no way a parallel case to that of’ Crabtree vs. HHoganbough, 23 Ill. 349.
- Tn this case now before the Court the Judge sent a written communication to the
“Jury, stating, that “The Court is not at liberty to give any additional instructions
¢ yithout the consent of the parties; the Jury must look to the instructions already
“given.” Vide Record, page 29. e could say nothing less than this, and treat the
communication from the Jury with respect. IIe did not do as the Court did in the
¢ase in the 23d, retiring to the room of the Jury, and there had a conversation with
them on the subject of the instructions which had been given to them ; although
not done with improper motives, yet this Court has said, and very properly, that
such conduct was improper. But should the Court set aside the verdict in this
case, for this reason, then there can be no communication between the Jury and
the Court, no matter how important it is, or its character, but it would be a sufli-
cient reason to set aside the verdict, for it cannot be urged that in this instance,
that the communication of the Court to the Jury could have influenced them in
any way, or injured the Appellant. The Court did not call the attention of the
Jury as stated in the affidavit ot Herrington to the Instructions given on the part
of the Plaintiff, but simply stated that the Jury must look to the Instructions al-
ready given, (Vide the correction of said aflidavit by the Court on page 29 of
Record,) and then left it; could he say less and treat the Jury with proper
respect ?

. Was there any crror committed by the Court, and should the verdict be set
aside, because the Court made the remarks he did to the Jury, on their coming
into Court and advising him that they had not agreed? If so, then we have mis-
taken the object and purpose of a Jury trial. It appears to us that the Court on-
ly informed the Jury in a short, plain, and clear manner, the object and end
saught to be obtained, and reached by Jury trials, and what should be their design
and purpose, while deliberating. The same remarks, in substance, no doubt, have
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beert made in hearing of, and probably by your honors, scores of times, while on
the Circuit. Mistrials have been very frequent of late years, owing to the stub-
bornness, or wilful conduct of one or more Jurymen, thereby consuming a large
portion of the time of each term, without producing any beneficial result. But
in this case the Appellant is not in a condition to raise any objections to the
charge of the Judge in this caso, because it was and is a fact, and so stated in the
affidavit, which contains what I believe to be a verbatim statement of the Judge’s
remarks to the Jury, (Vide Record, page 28 & 29,) that one of the Counsel, R:
G. Cuwtis, of the Appellants, was by, and heard all of the remarks to the Jury,
and made no objection to them, and it will not do for Mr. Herrington to state
that he is the sole Counsel in this case, for all, or nearly all of the papers filed in
the case, on the part of the Appellant, are in the handwriting of said Curtis, &s
are also the original Instructions in the case. Ile was present at the trial,
and assisted in it, and took the testimony, and it was understood by all; that
Mr. Herrington was employed in it as T was, to help the original attorneys in the
case, who were Brown and Curtis. From this fact, it fully appears who have
had the control and management of the case. Curtis stood by, and made no ob--
Jection to the remarks of the Judgo to the Jury, or to their retiring to consider
and deliberate further on their verdict. Ilaving done this, should the Appellant
be allowed to raise objections to, and seck to obtain a new trial on a matter that
he made no objections to at the time that it did, or was occurring? Most certainly
not, by any principle of law or justice. We insist, then, that the Court did noth{
ing on the trial of this case, or after it, that should furnish any ground for a new
trial in this cause, and the verdict being just right, and in accordance with the
facts in'the case, it should be permitted to stand, and the Appellee not again be
put to the trouble and expense of re-trying it, to gratify the litigation spirit of his

adversary.

. J. H. MAYBORNE,
(A Atty. for .»l‘ppcllec.'
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STATEMENT OI' THE CASE.

This was an action of Replevin, brought by the Appellee against the Appel-
lant in the Kane Co. Circunit Court, for wrongfully takingand detaining one span
of horses. This suit was commenced on the 14th day of March, 1860. The
Defendant plead 1st plea. non cepit ; 2d plea, property in Defendant ; 3d plea,
property in one Loren Heath ; 4th plea, an avowry, setting out the fact that he,
as one of the deputy sheriffs of Kane Co., took said property by virtue of a writ
of .Attachment issued out of the Kane Co. Circuit Court, on the 12th day of
March, 1860, wherein Lawrence Kennedy was Plaintiff, and Loren Heath Defend-
ant, which writ of Attachment he executed by attaching the said property.

The Plaintiff in the Replevin suit, as to the 2d plea, files his replication, trav-
ersing it as to the horses being the property of the Defendant, &e., same as to the
3d plea, and as to the 4th replies doubly : Tirst, That the property was not the
property of Heath. Secondly, That said Currier was not, as alleged in said plea,
a deputy Sherift. -

The case was tried at the November Term of said Court for 1860, before Judge
I. G. Wilson, presiding, and a Jury, and resulted in a verdict in favor of the
Plaintiff in Replevin. Appellant moved for a new trial, which was overruled,
and this case is brought by bill of exceptions, for review, to this Court.

The Appellee, to maintain the issue, on the trial, proved by one Alonzo L.
Lovell, that he resides at Courtland, De Kalb Co., that on the 1st of March, he
was the owner of the horses in question ; that Loren ITeath came to him to pur-
chase them; that Heath purchased them—was to pay $275 for the horses, and a
set of double harness. - Vide Record, page 11.  Heath paid him $35, and said, “I
“want you to go to Lodi with me.” I said to him, “Iezekiah Ford is here, may
be you can get the money of him.” He said, *“ where is Ford ?” I said to him,
“he is in town,” he said, “don’t tell Ford that I have paid you anything on the
price.” Soon after came in with Ford, and pointed to the harness, and said he,
 that is the harness.” Ford then said ©$240, is the sum you want ;” I replied,
«yes.? Ford handed over the $240. Then ITeath said to me, *now, Lovell, I
want you to understand this—when I pay Ford $240 I am to have the horses.”
Then we went to the door; some man called Ford, and he stopped. I went to
the barn with Ieath. I led out one of the horses, and gave it to Heath, and
brought the other one around, and gave it to Ford; next day, sent the harness to
Lodi, to Ford ; shipped the harness to Ford because they, Ford and Heath, so
directed. (Lodi is about five miles from Courtland.) Can’t say, positively, but
think it was Ford who gave me directions to do so. Ford was to have the horses
until he was paid the $240.




o

POINTS AND BRIEF.

Barney McGui testified that he lived at Lodi, on the first of March, 1860, was
in the employ of Ford, was at work around Ford’s store, part of the time, and
teaming some, about the middle of March. (Identity of property admitted by
Defendant.) The horses were kept in barn, saw the horses the day they were
brought home, they were opposite Ford’s store; from that time I had charge of
them for Ford, I worked them on Ford’s farm, harrowing, and putting in grain.
(Here the Defendant admitted the taking of the horses in question.) Was there
when the horses were returned after being takeu.

C. M. Humaston, who was sworn on the part of the Appellant, stated that he
knew the lorses, (Vide Record, page 18,) that Heath started for California with
the Lovell horses from Tiis Irouse, about seven o’clock, on Sunday evening, stated
on cross examination that Ford brought up the horses on Saturday evening, to
my house. Heath paid him §€240. ITeath left on the next Sunday evening.
There seemed to be some mis-understanding about a Note ; one claimed that it
was paid, and the other that it was not paid. I saw Heath paying two hundred
dollars, or over. After they got through, they went down to the stable, and Ford
turned out the horses. At the time of the conversation about the Note, Heath
was much excited, claiming that it was, or had been paid. Can’t say that Ford
hired it; don’t know where Heath got the money to pay for the horses ; Heath,
I now recollect, borrowed some of the money of me, to pay for the horses, when
he paid the money, he said « there, Ford, is the money for your horses?”

These are the main facts in the case, and they were uncontradicted by any evi-
dence in the case. All the evidence in the case is pretty fully stated, in what
purports to be the Abstract of Record, and by that the Court will be satisfied that
Ford furnished to Heath $240, to pay for the purchase price, and that Heath did
not repay Ford till about the first of April, 1860, some 20 days after the taking
of the property by the Appellant in the writ of attachment. The Court will also
sec by reference to the testimony offered by the Appellant that he wholly neg-
lected to prove the fact or offer any evidence whatever, on the trial of the case,
to show or establish the fact that this Plaintiff' in the attachmnent suit, (Kennedy,)
was a creditor of Ieath’s, or that Judgment had been obtained on it in favor of
the Plaintiff, or that it was still pending, or that Currier’s appointment as depu-
ty, had been recorded as required by the Statute.

The First error assigned by the Appellant is, that the Court allowed improper
evidence to be given to the Jury on the trial of the case. This objection is not
well taken, and there is no force in it, as there was no objection taken at the
trial, by the Appellant, to any evidence that was offered to the Jury by the Ap-
pellee, and lie having failed to make his objections then it is now too late to make
them, and they be of any benefit to him. It there was occasion or reason for do-
ing so, consequently it is unnecessary for us to pursue this point any further.

The Sccond point assigned is, that the Cowrt erred in refusing to allow the
Appellant to give competent and proper evidence to the Jury. The only objec-
tion made to the evidence offered by the Appellant on the trial, as appears by
the Record, that he complains of, is in the examination of James Goodrichj and
in sustaining the objection of the Appellee’s counsel to the Appellant proving
the declarations of Ieath, in regard to statements of Heath, made long after the
sale or purchase of the horses of' Lovell, (as to the purchase of said horses, and
hisowning them by this witness, and this his own witness,) when neither the horses
nor Ford were present. It scems to us no lengthy argument is required on this
branch of the case, or the citation of authorities in support of the correctness of

- the ruling of the Comrt in excluding this evidence, for it comes within the rule so

often and and frequently decided, that it is as familiar to all Lawyers, as the
alphabet is to the scholar. IFirst, becanse Heath was a competent witness, and
and therefore, it was objectionable as being hearsay evidence. Secondly, Hleath’s
declarations as to whether he purchased the horses, or was the owner of them,
were inadmissible in evidence against Ford, or the bailee, unless they wero
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brought home to his knowledge, unless he stood conmnected with them, and
that connection must first be shown. Vide case of Prier vs. White, 12 Ill. 263,
which was not done, or offercd to be proved in this case by the Appellant, noris
there any pretension that Ford had any knowledge of these declarations. In this
case it was not only necessary to show that IIeath acted frandulently, but that
Tord was connected with it, and participated in the fraudulent design, and this
has not been done, therefore the evidence was not admissible.

The Third point is that the Court erred in giving the instructions asked on the
part of the Appellee.

The law is correctly stated in the first instruction given for the Appellee. The
same questions raised by this instruction was before the Court in the case of
Isaac Cook vs. Jacob Miller, 11 Ill., 610, and the same rule was laid down. The
Appellant having failed to prove that ennedy was the creditor of Ileath, he was
not in a position to question the transaction, and insist that it was made to de-
fraud the creditors of Ileath, he having introduced no evidence on that point.

The law we insist is correctly laid down in the second instruction. The rule
of law covering this point is considered and discussed in tho case of Prier vs.
White, 12 Ill., 261, which we have before referred to, and we do not deem it
necessary to go over the same ground the second time.

Fourthly. The Appellant insists that a new trial should be granted, because
the Court erred in refusing to give all the Instructions asked, to the Jury. In
this case there were no less than nine Instructions asked by the Appellant, two of
which were given by the Court, which covered the law in the case, as presented
by the evidence, so far as his rights were involved.

The third Instruction asked by the Appellant does not state the facts in tho
case as proved. No such case had been shown by the Appellant as this Instruc-
tion assumes to have been made. Tirst, Because there is no proof to show that
it was Heath’s money that I'ord paid to Lovell, while on the contrary the evidence
shows that it was Ford’s, and that he advanced it. The fact of Ileatl’s having
money by him proves nothing, when he states that it is not his. Secondly, The
Appellants had no right to attack that transaction, as they had not proven tho
essential fact so important to authorize them to do so, namely, that Kennedy was
a creditor of ITeath. Thirdly, They had not established the fact that Currier was
a deputy Sherift at the time of the serving ot the Attachment. The appointment
and taking the oath of office was not suflicient to do this. Betore Currier could
act as a deputy Sheriff, and execute papers, his appointment must be recorded.
Vide Revised St. 18435, page 515, sce. 10, which is in these words: It shall be
«Jawful for any Sheriff to appoint a deputy or deputies, which appointment shall
% be in writing, and filed in the office of the Clerk of the Circuit Court, and re-
« corded, and any deputy when so appointed, and having taken and subseribed
«tle several oaths required to be taken by the Sherift, shall be, and is hereby
« guthorized to perform any and all of the duties required of the Sherift,” &e.
Before a deputy is authorized to exccute a process his appointment must be re-
corded in the Record of the Circuit Court, and till this is done, an essential step
is omitted, that is requisite to constitute him such deputy, and this act had not
been done in this case, by causing the Clerk of said Court to record it, at any
rate the Appellant did not prove it, or offer to prove it, consequently he failed to
make good his 4th plea, and establish the fact that ho was deputy Sherift, and as
guch, by virtue of the writ of Attachment he took and lheld said property.

And all the other instructions asked by the Appellant, and refused by the
Court, were obnoxious on the same ground and for the same reason as were the
first and second instructions given on the part of the Appellant, and therefore

there was no error in the Court refusing to give them.

And the autharity noted by the Appellant in the margin of the instruction No.
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5 & 6, and cited by them, have no forec or application to-'the principles -of law
‘involved in this case. Iad the Appellant established the fact that Kennedy was
the creditor of Heath, and that the Appellant was a duly appointed deputy
Sheriff, fully authorized to execute legal processes, then there might have been
some analogy between the cases, and so far as that analogy held good, and the
same rule of law would apply, and consequently the case would have had :some
bearing on this, but here it has none, and they are deprived of its benefit, if any
there was, or could have been derived from it. These instructions are to be tested
by the rule of law laid down in the case of Cook vs. Miller, 11 I, 610, ahead;)
referred to, and the same objections that we have mentioned and pomtccl out in
the 3rd, 4th, 5th & 6th instructions referred to, will appl) to the others. Assu-
ming the right of the Appel lant to have the Jury investigate the questlon
z whethox the transaction was a traudulent one as to creditors, when they had not
shown that they were such, or had any right to inquire into the matter, and ﬁom
the facts in the case, the Appellants stand in the light of intermeddlers \nth
other persons’ business and matters, without any ntrht or just parpose ; whether
they really had any or not, for theae reasons alone we insist and maintain that
these instructions were properly refused, although others might have been pre-

Fifthly. Did the Court err in this case in refusing to grant a new tvial ¢ We
insist that it did not. TFirst, because the verdict is right, and in couformity with
the evidence, and such a verdict as the Judgment adopts and appears based npon
the facts in the case. We maintain the Appellant having failed to establish the
fact that there was any fraud on the part of the Appellee, or that he was endea-
voring to cover up Ileath’s property and keep it from his creditors, therefore
the veldlct is right on the merits. There was nothing singular or strange in
the conduct of Ford in letting Heath have the money. ]Emd was a momed
man, and Heath wanted to get the horses, so Ford let him have the money,
and took and held the horses till he got his money back. This is all there
is in this branch of the case. Secondly, there was no error committed by the
Court in reply to the communication from the Jury in the manner they did, and
it is in no way a parallel case to that of Crabtree vs. Hoganbough, 23 Ill. 349.
In this case now before the Court the Judge sent a written communication to the
«Jury, stating, that “The Court is not at liber ty to give any additional instructions
« without the consent of the parties ; the Jury must Took to the instructions already
given.” Vide Record, page 29. He could say nothing less than this, and treat the
“communication from the Jury with respect. IIe did not do as the Coull: did in the
casc in the 23d, retiring to the room of the Jury, and there had a conversation with
'them on the subject of the instructions which had been given to them ; although
‘not done with improper motives, yet this Court has cmd, and very plopelly that,
such conduct was improper. But should the Court set aside the verdict in this
case, for this reason, then there can be no communication between the Jury and
the Court, no matter how important it is, or its character, but it would be a sufli-
cient reason to set aside the verdict, for it cannot be urged that in this instance,
that the communication of the Court to the Jury could have influenced them in
any way, or injurgd-the Appellant. The.Court did not call the attention of the
Jury as stated in the affidavit of Herrington to the Instructions given on the part
of the Plaintiff, but simply stated that the Jury must look to the Instructions al-
ready given, (Vide the correction of said aflidavit by the Court on page 29 of
Record,) and then left it; could he say less and treat the Jury with proper
Tespect ?

‘Was there any error committed by the Court, and should the verdict be set
aside, because the Court made the remarks he did to the Jury, on their coming
into Court and advising him that they had not agreed? If so, then we have mis-
taken the object and purpose of a Jury trial. It appears to us that the Court on-
ly informed the Jury in a short, plain, and clear manner, the object and end
sought to be obtained, and reached by Jury trials, and what should be their design
and purpose, while deliberating. The same remarks, in substance, no doubt, have
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been made in hearing of, and probably by your honors, scores of times, .while on
the Circuit. Mistrials have been very frequent of late years, owing to the Sfllﬁ‘“
bornness, or wilful conduct of onc or more Jurymen, thereby consuming a large
portion of the time of each term, without producing any beneficial result. But
in this case the Appellant is not in a condition to raise any objections to the
¢harge of the Judge in this case, because it was and is a fact, and so stated in‘the
‘affidavit,-which contains what I believe to be a verbatim statement of the Judge’s
remarks to-the Jury, (Vide Record, page 28 & 29,) that one of the Counsel, R.
G. Curtis, of. the Appellants, was by, and heard all of the remnarks to the Jury,
and made no objection to them, and it will not do for Mr. Herrington to state
that he is.the sole Counsel in this case, for all, or nearly all of the papers filed in
the case, on the part of the Appellant, are in the handwriting of said Curtis, s
are . also the original Instructions in the case. Ile was present at the trial;
and assisted in it, and took the testimony, and it was understood by all, that
Mr. Ierrington was employed in it as I was, to help the original attorneys in the
case; who ‘were Brown and Curtis. Irom this fact, it fully appears who have
had tlie control and management of the case. Curtis stood by, and made 1o ob-
Jection. to.the remarks of .the Judge to the Jury, or to their retiring to consider
and deliberate further on their verdict. Having done this, should the Appellant
be allowed to raise objections to, and seck to obtain a new trial on a matter that
Pe made no objections to at the time that it did, or was occurring? Most certainly
not, by any principle of law or justice. 'We insist, then, that the Court did noth-
ing on the trial of this case, or after it, that should furnish any ground for a new
trial in this cause, and the verdict being just right, and in accordance with the
facts in the case, it should be permitted to stand, and the Appellee not again bé
put to the trouble and expense of re-trying it, to gratify the litigation spirit of his
adversary. ; ; :
¢ J. H. MAYBORNE,
Atty. for Appeliee.
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STATEMENT OFF THE CASE.

"This was an action of Replevin, brought by the Appellee against the Appel-
lant in the Kane Co. Circuit Court, for wrongfully taking and detaining one span
" of horses. This suit was commenced on the 14th day of March, 1860. The
Defendant plead 1st plea non cepit; 2d plea, property in Defendant ; 3d plea,
property in one Loren Heath ; 4th plea, an avowry, setting out the fact that he,
as one of the deputy sheriffs of Kane Co., took said property by virtue of a writ
of Attachment issued out of the Kane Co. Circuit Court, on the 12th day of
March, 1860, wherein Lawrence Kennedy was Plaintiff, and Loren Heath Defend-
ant, which writ of Attachinent he executed by attaching the said property.

The Plaintiff in the Replevin suit, as to the 2d plea, files his replication, trav-
ersing it as to the horses being the property of the Defendant, &e., same as to the
3d plea, and as to the 4th replies donbly : Tirst, That the property was not the
property of eath. Secondly, That said Currier was not, as alleged in said plea,
a deputy Sheriff.

The case was tried at the November Term of said Court for 1860, before Judge
I. G. Wilson, presiding, and a Jury, and resulted in a verdict in favor of the
Plaintiff in Replevin. Appellant moved for a new trial, which was overruled,

and this case is brought by bill of exceptions, for review, to this Court.

The Appellee, to maintain the issue, on the trial, proved by ome Alonzo L.
Lovell, that he resides at Courtland, De Kalb Co., that on the 1st of March, he
was the owner of the horses in question; that Loren Heath came to him to pur-
chase them; that Heath purchased them—was to pay 5275 for the horses, and a
set of double harness. Vide Record, page 11.  Heath paid him $35, and said, “I
want you to go to Lodi with me.” T said to him, “IIezekiah Ford is here, may
be you can get the money of him.” He said, *where is I'ord #” I said to him,
“he is in town,” he said, “don’t tell Ford that I have paid you anything on the
price.”  Soon after came in with Ford, and pointed to the harness, and said he,
i« that is the harness.” Tord then said “$240, is the sum you want 3 I replied,
“yes.” TFord handed over the $240. Then ITeath said to me, ‘now, Lovell, I
want you to understand this—when I pay Ford $240 I am to have the horses.”
Then wo went to the door; some man called Ford, and he stopped. I went to
the barn with Ileath. Iled out one of the horses, and gave it to Heath, and
brought the other one around, and gave it to Ford; next day, sent the harness to
Lodi, to Ford ; shipped the harness to Ford because they, Ford and Teath, so
directed. (Lodi is about five miles from Courtland.) Can’t say, positively, but
think it was Ford who gave me directions to do so. Ford was to have the horses
until he was paid the $240.
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Barncy McGufl testified that he lived at Lodi, on the first of March, 1860, was
in the employ of Ford, was at work around TFord’s store, part of the time, and
teaming some, about the middle of March. (Identity of property admitted by
Defendant.) The horses were kept in barn, saw the horses the day they were
brought home, they were opposite Ford’s store; from that time I had charge of
them for Ford, I worked them on Ford’s farm, harrowing, and putting in grain.
(Here the Defendant admitted the taking of the horses in question.) Was there
when the horses were returned after being taken.

C. M. Humaston, who was sworn on the part of the Appellant, stated that he
Jnew the horses, (Vide Record, page 18,) that Heath started for California with
the Lovell horses from his house, about seven o’clock, on Sunday evening, stated
on cross examination that Ford brought up the horses on Saturday evening, to
my house. Heath paid him $240. IJeath left on the next Sunday evening.
There seemed to be some mis-understanding about a Note; one claimed that it
was paid, and the other that it was not paid. I saw IHeath paying two hundred
dollars, or over. After they got through, they went down to the stable, and Ford
turned out the horses. At the time of the conversation about the Note, Heath
was much excited, claiming that it was, or had been paid. Can’t say that Ford
hired it; don’t know where Heath got the money to pay for the horses; Heath,
T now recollect, borrowed some of the money ot me, to pay for the horses, when
he paid the money, he said ¢ there, Ford, is the money for your horses?”

These are the main facts in the case, and they were nncontradicted by any evi-
dence in the case. All the evidence in the case is pretty fully stated, in what
purports to be the Abstract of Record, and by that the Court will be satisfied that
Tord furnished to Heath §240, to pay for the purchase price, and that Heath did
not repay Ford tiil about the first of April, 1860, some 20 days after the taking

of the property by the Appellant in the writ of attachment. The Court will also
sec by reference to the testimony oftered by the Appellant that he wholly neg-
lected to prove the fact or offer any evidence whatever, on the trial of the case,
to show or establish the fact that this Plaintiff' in the attachment suit, (Kennedy,)
was a creditor of ITeath’s, or that Judgment had been obtaiued on it in favor of
the Plaintiff, or that it was still pending, or that Currier’s appointment as depu-
ty, had been recorded as required by the Statute.

The First orror assigned by the Appellant is, that the Court allowed improper
evidence to be given to the Jury on the trial of the case. This objection is not
well taken, and: there is no force in it, as there was no objection taken at tho
trial, by the Appellant, to any evidence that was oftfered to the Jury by the Ap-
pellec, and he having failed to malke his objections then it is now too late to make
them, and they be of any benefit to him. It there was occasion or reason for do-
ing so, consequently it is unnecessary for us to pursue this point any further.

The Sccond point assigned is, that the Court erred in refusing to allow the
" Appellant to give competent and proper evidence to the Jury. The only objec-
tion made to the evidence offered by the Appellant on the trial, as appears by
the Record, that he complains of; is in the examination of James Goodrich; and
in sustaining the objection of the Appellee’s counsel to the Appellant proving
the declarations of ITeath, in regard to statements of Ieath, made long after the
sale or purchase of the horses of Lovell, (as to the purchase of said horses, and
his owning them by this witness, and this his own witness,) when neither the horses
nor Ford were present. It seems to us no lengthy argument is required on this
branch of the case, or the citation of authorities in support ot the correctness of
the ruling of the Court in excluding this evidence, for it comes within the rule so
often and and frequently decided, that it is as familiar to all Lawyers, as the
alphabet is to the scholar. Tirst, becanse Heath was a competent witness, and
and therefore, it was objectionable as being hearsay evidence. Secondly, Heath’s
declarations as to whether he purchased the horses, or was the owner of them,
were inadmissible in evidence against Ford, or the bailee, unless they were
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brought home to his knowledge, unless he stood connected with them, and
that connection must first be shown. Vide case of Prier vs. White, 12 Ill. 261,
which was not done, or offered to be proved in this case by the Appellant, noris
there any pretension that Ford had any knowledge of these declarations. In this
case it was not only necessary to show that Ileath acted fraudulently, but that
Ford was connected with it, and participated in the fraudulent design, and this
has not been done, therefore the evidence was not admissible.

The Third point is that the Court erred in giving the instructions asked on the
part of the Appellee.

The law is corvectly stated in the first instruction given for the Appellee. The
same questions raised by this instruction was before the Court in the case of
Fsaac Cook vs. Jacob Miller, 11 Ill., 610, and the same rule was laid down. The
Appellant having failed to prove that Kennedy was the creditor of Heath, he was
not in a position to question the transaction, and insist that it was made to de-
fraud the creditors ot Heath, he having introduced no evidence on that point.

The law we insist is correctly laid down in the second instruction. The rule
of law covering this point is considered and discussed in the case of Prier vs.
White, 12 Ill., 261, which we have before referred to, and we do not deem ‘it
necessary to go over the same ground the second time.

Fourthly. The Appellant insists that a new trial should be granted, because
the Court erred in refusing to give all the Instructions asked, to the Jury. In
this case there were no less than nine Instructions asked by the Appellaut, two of
which were given by the Court, which covered the law in the case, as presented °
by the evidence, so far as his rights were involved.

"The third Instruction asked by the Appellant does not state the facts in tha™
cz?se as proved. No such case had been shown by the Appellant as this Instruc-
tion assumes to have been made. First, Because there is no proof to show that
it was Ieath’s money that Ford paid to Lovell, while on the contrary the evidence
shows that it was Iord’s, and that he advanced it. The fact of Heath’s having
money by himn proves nothing, when he states that it is not his. Secondly, The
Appellants had no right to attack that transaction, as they had not proven the
essential fact so important to authorize them to do so, namely, that Kennedy was
a creditor of ITcath. Thirdly, They had not established the fact that Currier was
a deputy Sheriff at the time of the serving ot the Attachment. The appointment
and taking the oath of office was not sufficient to do this. Before Currier could
adt as a deputy Sheriff, and cxecute papers, his appointent must be recorded.
Vide -Revised St. 1845, page 515, sce. 10, which is in these words: ¢ It shall be
«lawful for any Sheriff to appoint a deputy or deputies, which appointment shall
¢ be in writing, and filed in the office of the Clerk of the Circuit Court, and re-
¢ corded, and any deputy when so appointed, and having taken and snbscribed
« the several oaths required to be taken by the Sheriff, shall be, and is hereby
«guthorized to perform any and all of the duties required of the Sheriff,” &e.
Betore a deputy is authorized to exccute a process his appointment must be re-
corded in the Record of the Cireuit Court, and till this is done, an essential step
is omitted, that is requisite to constitute him such deputy, and this act had not
been done in this case, by causing the Clerk of said Court to record it, at any
rate the Appellant did not prove it, or offer to prove it, consequently he failed to
make good his 4th plea, and establish the fact that he was deputy Sheriff, and as
such, by virtue of the writ of Attachment he took and held said property.

And all the other instructions asked by the Appellant, and refused by the
Court, were obnoxious on the same ground and for the same reason as were the
first and second instructions given on the part ot the Appellant, and therefore

there was no error in the Court refusing to give them.

And the authority noted by the Appellant in the margin of the instruction No.
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5 & 6, and cited by them, have no force or application to the principles of law
involved in this case. ITad the Appellant established the fact that Kennedy was
the creditor of Heath, and that the Appellant was a duly appointed deputy
Sheriff, fully authorized to execute legal processes, then there might have been
some analogy between the cases, and so far as that analogy lheld good, and the
game rule of law would apply, and consequently the case would have had some
bearing on this, but here it has none, and they are deprived of its benefit, it any
there was, or could have been dervived from it. These instructions are to be tested
by the rule of law laid down in the case of Cook vs. Miller, 11 Ill., 610, already
referred to, and the same objections that we have mentioned and pointed out in
the 3rd, 4th, 5th & 6th instructions referred to, will apply to the others. Assu-
ming the right of the Appellant to have the Jury investigate the question,
whether the transaction was a traudulent one as to creditors, when they had not
shown that they were such, or had any right to inquire into the matter, and from
the facts in the case, the Appellants stand in the light of intermeddlers with
other persons’ business and matters, without any right or just purpose ; whether
they really had any or not, for these reasons alone we insist and maintain that
these instructions were properly refused, although others might have been pre-

Fifthly. Did the Court err in this case in refusing to grant a new tvial? We
insist that it did not. First, because the verdict is right, and in conformity with
the evidence, and such a verdict as the Judgment adopts and appears based upon
the facts in the case. We maintain the Appellant having failed to establish the
fact that there was any fraud on the part of the Appellee, or that he was endea-
voring to cover up Heatl’s property and keep it from his creditors, therefore.
the verdiet is right on the merits. There was nothing singular or strange in
the conduct of Ford in letting Heath have the money. Ford was a monied
man, and Heath wanted to get the horses, so Ford let him have the money,
and took and held the horses till he got his money back. This is all there
is in this branch of the case. Secondly, there was no error committed by the
Court in reply to the communication from the Jury in the manner they did, and
it is in no way a parallel case to that of Crabtree vs. Hoganbough, 23 Ill. 349.
In this ease now before the Court the Judge sent a written communication to the
«Jury, stating, that “The Court is not at liberty to give any additional instructions
« without the consent of the parties ; the Jury must look to the instructions already
“given.” Vide Record, page 29. e could say nothing less than this, and treat the
communication from the Jury with respect. IIe did not do as the Court did in the
case in the 23d, retirving to the room of the Jury, and there had a conversation with
them on the subject of the instructions which had been given to them j althongh
not done with improper motives, yet this Court has said, and very properly, that
such conduct was improper. But should the Court set aside the verdict in this
case, for this reason, then there can be no communication between the Jury and
the Court, no matter how important it is, or its character, but it would be a suffi-
cient reason to set aside the verdiet, for it cannot be urged that in this instance,
that the communication of the Court to the Jury could have influenced them in
any way, or injured the Appellant. The Court did not call the attention of the
Jury as stated in the aflidavit of Herrington to the Instructions given on the part
of the Plaintiff, but simply stated that the Jury must look to the Instructions al-
ready given, (Vide the correction of said afidavit by the Court on page 29 of
Record,) and then left it; could he say less and treat the Jury with proper
respect

‘Was there any error committed by the Court, and should the verdict be set
aside, because the Court made the remarks he did to the Jury, on their coming
into Court and advising him that they had not agreed? If so, then we have mis-
taken the object and purpose of a Jury trial. It appears to us that the Court on-
ly informed the Jury in a short, plain, and clear manner, the object and end
sought to be obtained, and reached by Jury trials, and what should be their design
and purpose, while deliberating. The same remarks, in substance, no doubt, have
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been mado in hearing of, and probably by your honors, scores of times, while on
the Circuit. Mistrials have been very frequent of late years, owing to the stub-
bornness, or wilful conduct of one or more Jurymen, thereby consuming a large
portion of the time of each term, without producing any beneficial result. But
in this case the Appellant is not in a condition to raise any objections to the
charge of the Judge in this case, because it was and is a fact, and so stated in the
affidavit, which contains what I believe to be a verbatim statement of the Judge’s
remarks to the Jury, (Vide Record, page 28 & 29,) that one of the Counsel, R.
G. Curtis, of the Appellants, was by, and heard all of the remarks to the Jury,
and made no objection to them, and it will not do for Mr, Herrington to state
that he is the sole Counsel in this case, for all, or nearly all of the papers filed in
the case, on the part of the Appellant, are in the handwriting of said Curtis, as
are also the original Instructions in the case. Ile was present at the trial,
and assisted in it, and took the testimony, and it was understood by all; that
Mr. Herrington was employed in it as I was, to help the original attorneys in the
case, who were Brown and Curtis. From this fact, it fully appears who have
had the control and management of the case. Curtis stood by, and made no ob-
Jection to the remarks of the Judge to the Jury, or to their retiring to consider
and deliberate further on their verdict. Having done this, should the Appellant
be allowed to raise objections to, and seck to obtain a new trial on a matter that
he made no objections to at the time that it did, or was occurring?  Most certainly
not, by any principle of law or justice. We insist, then, that the Court did noth-
ing on the trial of this case, or after it, that should furnish any ground for a new
trial in this cause, and the verdict being just right, and in accordance with the
facts in the case, it should be permitted to stand, and the Appellee not again be
put to the trouble and expense of re-trying it, to gratify the litigation spirit of his
adversary.

J. H  MAYBORNE,
Atty. for Appellee.
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Supleme Court of the State of Illinois,

IN TEE TEIRD GRAND DIVISIOIN.

LRDIX I LURRIL‘.R,
Appellant,

LA.PRIL Tery, A.D. 1861.

HEZEKIAII F ORD
Apj)cllee J

Statement of the Case—Points and Brief.

A A AN A WAL VAN ANANNANANS NS AN

STATEMENT OF THE CASE.

.'This was an action of Replevin, brought by the Appellee against the Appel-
lant in the Kane Co. Circuit Court, for wrongfully taking and detaining one span
of horses. This suit was commenced on the 14th day of March, 1860. The
Defendant plead 1st plea non cepit; 2d plea, property in Defendant ; 3d plea,
property in one Loren Heath ; 4th plea, an avowry; setting out the fact that he,
as one of the deputy sheriffs of Kane Co., took said property by virtue of a writ
of Attachment issued out of the Kane Co Circuit Court, on the 12th day of
March, 1860, wherein Lawrence Kennedy was Plaintiff, and Loren Heath Defend-
ant, which writ of Attachment he executed by attaching the said property.

The Plaintiff in the Replevin suit, as to the 2d plea, files his replication, trav-
ersing it as to the horses being the property of the Defendant, &c., same as to the
3d ple‘l, and as to the 4th 1ephc~ doubly : Tirst, That the pxopextv was not the
property of Heath. Secondly, That said Currier was not, as alleged in said plea,

a deputy Sheriff.

_ The case was tried at the November Term of said Court for 1860, before Judge
I. G. Wilson, presiding, and a Jury, and resulted in a verdict in fayor of the
Plaintift in Repl(,vm Appellant moved for a new trial, which was overruled,
and this case is brought by bill of exceptions, for review, to this Court.

The Appellee, to maintain the issue, on the trial, proved by one Alonzo L.
Lovell, that he resides at Courtland, De Kalb Co., that on the 1st of March, he
was the owner of the horses in question ; that Loxen Heath came to him to pur-
chase them ; that Heath purchased them—wassto pay $275 for the horses, and a
set of double harness. Vide Recmd page11. Heath paid him $35, and said, “I
want you to go to Lodi with me.” I said to him, *Hezekiah Ford is here, may
be'you can get the money of him.” He said, where is Ford #” I said to him,
““he i is in town,” he said, “don’t tell Ford that I have paid you anything on the
price.”  Soon 'lftel came in with Ford, and pointed to the harness, and sald ke,
¢ that is the harness.” Tord then said * §240, is the sum you want ;” I replied,

“yes.” TFord handed over the $240. Then Heath said to me, *now,,Lovell, I
want you to understand this—when I pay Ford $240 I am to have the horses.”
Then we went to the door; some man called Ford, and he stopped. I went to
the barn with Heath. I led out one of the horses, and gave it to Heath, and
brought the other one around, and gave it to Ford ; next day, sent the harness to
Lodi, to Ford ; shipped the harness to Ford because they, Ford and Heath, so
directed. (Lodi is about five miles from Courtland.) Can’t say, positively, but
think it was Ford who gave me directions to do so. Ford was to have the horses
until he was paid the $240.
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Barney McGuff testified that he lived at Lodi, on the first of March, 1860, was
in the employ of Ford, was at work around Tord’s store, part of the time, and
teaming some, about the middle of March. (Ldentity of property admitted by
Defendant.) The horses were kept in barn, saw the horses the day they were
brought home, they were opposite Tord’s store; from that time I had charge of
them for Ford, I worked them on Ford’s farm, harrowing, and putting in grain.
(Here the Defendant admitted the taking of the horses in question.) Was there
when the horses were returned after being taken.

. M. Humaston, who was sworn on the part of the Appellant, stated that he
knew the horses, (Vide Record, page 18,) that Heath started for California with
the Lovell horses from his house, about seven o’clock, on Sunday evening, stated
on cross examination that Ford brought up the horses on Saturday evening, to
mv house. Ieath paid him $240. Heath left on the next Sunday evening.
There seemed to be some mis-understanding about a Note ; one claimed that it
was paid, and the other that it was not paid. I saw Heath paying two hundred
dollars, or over. After they got through, they went down to the stable, and Ford
turned out the horses. At the time of the conversation about the Note, Heath
\was much excited, claiming that it was, or Lad been paid. Can’t say that Ford
hired it; don’t know where Heath got the money to pay for the horses ; Heath,
I now recollect, borrowed some of the money of me, to pay for the horses, when
he paid the money, lo said ¢ there, Ford, is the money for your horses?”

These are the main facts in the case, and they were uncontradicted by any evi-
dence in the case. All the evidence in the case is pretty fully stated, in what
purports to be the Abstract of Record, and by that the Court will be satisfied that
Ford furnished to 1Teath $240, to pay for the purchase price, and that Heath did
not repay Ford till about the first of April, 1860, some 20 days after the taking
of the property by the Appellant in the writ of attachment. The Court will also
sec by reference to the testimony offered by the Appellant that he wholly neg-
lected to prove the tact or offer any evidence whatever, on the trial of the case,
to show or establish the fact that this Plaintiff in the attachment suit, (Kennedy,)
was a creditor of Ieath’s, or that Judgment had been obtained on it in favor of
the Plaintiff, or that it was still pending, or that Currier’s appointment as depu-
ty, had been recorded as required by the Statute.

The First error assigned by the Appellant is, that the Court allowed improper
evidence to be given to the Jury on the trial of the case. This objection is not
well taken, and there is no force in it, as there was no objection taken at the
trial, by the Appellant, to any evidence that was offered to the Jury by the Ap-
pellee, and he having failed to malke his objections then it is now too late to make
them, and they be of any benetit to him. If there was occasion or reason for do-
ing so, consequently it is unnecessary for us to pursue this point any further.

The Sccond point assigned is, that the Court crred in refusing to allow the
Appellant to give competent and proper evidence to the Jury. The only objec-
tion made to the evidence offered by the Appellant on the trial, as appears by
the Record, that he complains of, is in the examination of James Goodrich; and
in sustaining the objection of the Appellee’s counsel to the Appellant proving
the declarations of ITeath, in regard to statements of Heath, made long after the
sale or purchase of the horses of Lovell, (as to the purchase of said horses, and
his owning them by this witness, and this his own witness,) when neither the horses
nor Ford were present. It seems to us no lengthy argument is required on this
branch of the case, or the citation of anthorities in support of the correctness of
the ruling of the Court in excluding this evidence, for it comes within the rule so
often and and frequently decided, that it is as familiar to all Lawyers, as the
alphabet is to the scholar. Tirst, because Heath was a competent witness, and
and therefore, it was objectionable as being hearsay evidence. Secondly, Heath’s
declarations as to whether he purchased the horses, or was the owner of them,
were inadmissible in evidence against Ford, or the bailee, unless they wero




3 POINTS AND BRIEF.

brought home to his knowledge, unless he stood connected with them, and
that connection must first be shown. Vide case of Prier vs. White, 12 Ill. 261,
which was not done, or offercd to be proved in this case by the Appellant, noris
there any pretension that Ford had any knowledge of these declarations. In this
case it was not only necessary to show that ITeath acted fraudulently, but that
Ford was connected with it, and participated in the fraudulent design, and this
has not been done, therefore the evidence was not admissible.

The Third point is that the Court erred in giving the instructions asked on the
part of the Appellee.

The law is correctly stated in the first instruction given for the Appellee. Tho
same questions raised by this instruction was before the Court in the case of
Isaac Cook vs. Jacob Miller, 11 Ill.; 610, and the same rule was laid down. The
Appellant having failed to prove that Kennedy was the creditor of Heath, he was
not in a position to question the transaction, and insist that it was made to de-
fraud the creditors of Ieath, hie having introduced no evidence on that point.

The law we insist is correctly laid down in the second instruction. The rule
of law covering this point is considered and discussed in the case of Prier vs.
‘White, 12 Ill.,, 261, which we have before referred to, and we do not deem it
necessary to go over the same ground the second time.

Fourthly. The Appellant insists that a new trial should be granted, because
the Court erred in refusing to give all the Instructions asked, to the Jury. In
this case there were no less than nine Instructions asked by the A ppellant, two of
which were given by the Court, which covered the law in the case, as presented
by the evidence, so far as his rights were involved.

The third Instruction asked by the Appellant does not state the facts in the
case as proved. No such case had been shown by the Appellant as this Instruc-
tion assumes to have been made. T'irst, Because there is no proof to show that
it was ILeath’s money that Iord paid to Lovell, while on the contrary the evidence
shows that it was Ford’s, and that he advanced it. The fact of Ileath’s having
money by him proves nothing, when he states that it is not his. Secondly, The
Appellants had no right to attack that transaction, as they had not proven the
essential fact so important to anthorize them to do so, namely, that Kennedy was
a ereditor of Ieath. Thirdly, They had not established the fact that Currier was
a deputy Sherift' at the time of the serving of the Attachment. The appointinent
and taking the oath of office was not sufficient to do this. Betore Currier could
act as a deputy Sherift, and execute papers, his appointment must be recorded.
Vide Revised St. 1845, page 515, sce. 10, which is in these words: It shall be
«]awful for any Sheriff to appoint a deputy or deputies, which appointment shall
¢ be in writing, and filed in the office of the Clerk of the Circuit Court, and re-
« corded, and any deputy when so appointed, and having taken and subseribed
«the several oaths required to Dbe taken by the Sheriff, shall be, and is hereby
« guthorized to perform any and all of the duties required of the Sherift)” &e.
Betore a deputy is authorized to exccute a process his appointment must be re-
corded in the Record of the Circuit Court, and till this is done, an essential step
is omitted, that is requisite to constitute him such deputy, and this act had not
been done in this case, by causing the Clerk of said Court to record it, at any
rate the Appellant did not prove it, or offer to prove it, consequently hf} f'mled to
make good his 4th plea, and establish the fact that he was dep'nty Sheriff; and as
such, by virtue of the writ of Attachment he took and held said property.

And all the other instructions asked by the Appellant, and refused by the
Court, were obnoxious on the same ground and for the same reason as were 'the
first and second instructions given on the part of the Appellant, and therefore

there was no error in the Court refusing to give them.

And the authority noted by the Appellant in the margin of the instruction No.
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5 & 6, and cited by them, have no force or application to the principles of law
involved in this case. Had the Appellant established the fact that Kennedy was
the creditor of Heath, and that the Appellant was a duly appointed deputy
Sheriff, fully authorized to execute legal processes, then there might have been
some analogy between the cases, and so far as that analogy held good, and the
same rule of law would apply, and consequently the case would have had some
bearing on this, but here it has none, and they are deprived of its benetit, if any
there was, or could have been derived from it. These instructions are to be tested
Ly the rule of law laid down in the case of Cook vs. Miller, 11 Ill., 610, already
referred to, and the same objections that we have mentioned and pointed out in
the 3rd, 4th, 5th & 6th instructions referred to, will apply to the others. Assu-
ming the right of the Appellant to have the Jury investigate the question,
whether the transaction was a traudulent one as to creditors, when they had not
shown that they were such, or had any right to inquire into the matter, and from
the facts in the case, the Appellants stand in the light of intermeddlers with
other persons’ business and matters, without any right or just purpose ; whether
they really had any or not, for these reasons alone we insist and maintain that
these instructions were properly refused, although others might have been pre-

Fifthly. Did the Court err in this case in refusing to grant a new tvial 2 \\fe
insist that it did not. First, because the verdict is right, and in conformity with
the evidence, and such a verdict as the Judgment adopts and appears based npon
the facts in the case. We maintain the Appellant having failed to establish the
fact that there was any fraud on the part of the Appellee, or that he was endea-
voring to cover up ITeath’s property and keep it from his creditors, therefore
the verdict is right on the merits. There was nothing singular or strange in
the conduct of Ford in letting Heath have the money. Ford was a monied
man, and ITeath wanted to get the horses, so Ford let himm have the money,
and took and held the horses till he got his money back., This is all there
is in this branch of the case. Secondly, there was no error committed by the
Court in reply to the communication from the Jury in the manner they did, and
it is in no way a parallel case to that of Crabtree vs. Iloganbough, 23 T11. 349.
In this case now before the Court the Judge sent a written communication to the
#Jury, stating, that “The Court is not at liberty to give any additional instructions
«ithout the consent of the parties ; the Jury must look to the instructions already
s given.” Vide Record, page 29. Ie could say nothing less than this, and treat the
communication from the Jury with respect. IIe did not do as the Court did in the
case in the 23d, retiring to the room of the Jury, and there had a conversation with
them on the subject of the instructions which had been given to them ; although
not done with improper motives, yet this Court has said, and very properly, that
.such conduct was improper. But should the Court set aside the verdict in this
case, for this reason, then there can be no communication between the Jury and
the Court, no matter how important it is, or its character, but it would be a suffi-
cient reason to set aside the verdict, for it cannot be urged that in this instance,
“that the communication of the Court to the Jury could have influenced them in
any way, or injured the Appellant.  The Court did not call the attention of the
Jury as stated in the affidavit of Herrington to the Instructions given on the part
of the Plaintiff, but simply stated that the Jury must look to the Instructions al-
ready given, (Vide the correction of said affidavit by the Court on page 29 of
Record,) and then left it; could he say less and treat the Jury with proper
respect ?

Was there any error committed by the Court, and should the verdict be set
aside, because the Court made the remarks he did to the Jury, on their coming
into Court and advising him that they had not agreed? If so, then we have mis-
taken the object and purpose of a Jury trial. It appears to us that the Court on-
ly informed the Jury in a short, plain, and clear manner, the object and end
sought to be obtained, and reached by Jury trials, and what should be their design
and purpose, while deliberating. The same remarks, in substance, no doubt, have
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been made in hearing of, and probably by your honors, scores of times, while ‘on
the Circuit. Mistrials have been very frequent of late years, owing to the stub-
bornness, or wilful conduct of one or more Jurymen, thereby consuming a large
portion of the time of each term, without producing any beneficial result. But
in this case the Appellant is not in a condition to raise any objoctions to the
charge of the Judge in this case, because it was and is a fact, and so stated in tho
affidavit, which contains what I believe to be a verbatim statement of the Judge’s
remarks to the Jury, (Vide Record, page 28 & 29,) that one of the Counsel, R.
G. Curtis, of the Appellants, was by, and heard all of the remarks to the Jury,
and made no objection to them, and it will not do for Mr. Herrington to state
that he is the sole Counsel in this case, for all, or nearly all of the papers filed in
the case, on the part of the Appellant, are in the handwriting of said Curtis, &s
are also the original Instructions in the case. IIe was present at the trial,
and assisted in it, and took the testimony, and it was understood by all, that
Mr. Herrington was employed in it as I was, to help the original attorneys in the
case, who were Brown and Curtis. From this fact, it fully appears who have
had the control and management of the case. Curtis stood by, and made no ob-
jection to the remarks of the Judge to the Jury, or to their retiring to consider
and deliberate further on their verdict. Iaving done this, should the Appellant
be allowed to raise objections to, and seek to obtain a new trial on a matter that
he made no objections to at the time that it did, or was oceurring? Most certainly
not, by any principle of law or justice. We insist, then, that the Court did noth-
ing on the trial of this case, or after it, that should furnish any ground for a nesw
trial in this cause, and the verdict being just right, and in accordance with the
facts in the case, it should be permitted to stand, and the Appellee not again be
put to the trouble and expense of re-trying it, to gratify the litigation spirit of his
adversary, i
J. H. MAYBORNE,

Atty. for Appellee, v:
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