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Supreme Court of Illinois, 3d Grand Division.

APRIL TERM, A. D. 1857.

NOYES D. BARTHOLOMEW for the
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use of Betsey Bartholomew

|
-y f ERrRRroR 170 PEORIA.
A. C. BARTHOLEMEW. E.

ABSTRACT OF RECORD.

On the I4th February, 1856, the plaintiff in error sued the defend-
ant in error before a J. P. of Peoria county, on the following note, viz :

“ Peoria county, Nov. 18, 1841.—Twelve months after date, for va-
lue received, I (or we)spromise to pay to Noyes D. Bartholomew, or or-
der, for the use and benefit of Betsey Bartholomew, the sum of twenty-
five dollars, with six per cent. interest from date.”

(Signed) “A. ¢. BARTHOLOMEW.”

Judgment was rendered by the Justice for the defendant, and plaintiff
appealed to the Circuit Court of said county, in which Court, at the No-
vember Term, 1856, the cause was tried by a jury and verdict rendered
for defendant. Plaintiff moved for a new trial, for reasons following:
Improper evidence admitted for defendant.

Refusal of proper instructions asked by plaintiff.
. Improper instructions given for defendant.
Verdict against evidence.

. Verdict against Law.

‘W hich motion the Court overruled and rendered Jjudgment for defend-
ant, and the plaintiff excepted,

The bill of exceptions filed in the cause, shows that when the cause
was calied for trial the defendant’s counsel gave notice, verbally, that
he would offer to read in evidence a receipt in words and figures, follow-
mg .

B oo D =

o]

¢ Received of A. C. Bartholomew, three doll and twenty-five cents,
it being in full of all accounts, notes whatsoever up to this date.
Newburg, August 23, 1847. N. D. BARTHOLOMEW.”

On the trial the plaintiff read to the jury without objection, the note
above described, and rested his case. The defendant then offered in ev-
idence said receipt without proof of execution, and for the purpose of
showing a full acquittance and discharge of the note—to the reading of
which to the jury, the plaintiff objected—but the Court overruled the
objection and allowed the receipt to be read, and plaintiff excepted.
This was all the evidence on either side.

Plaintiff then asked the following instructions, which were given.

- 1] e % i o o4 = 3 : .
1. That a receipt, though prima facie evidence, is not conclusive evi-

11

12

13

14

dence of payment, and may be rebutted by other evidence, and if the
jury believe from the facts and circumstances in evidence before them

‘that it was not the intention of the parties by the receipt offered in evi-

dence, to cut off the note, the jury are at liberty to disregard said receipt.”

2. That the facts, that the receipt is for a much less amount than the
note ; that the note itself was still left in the hands of the party to whom
it was given, without explanation, and that said receipt is given by N.
D. Bartholomew, alone, while the note is made to him for the use and
benefit of Betsey Bartholomew, are all facts proper for the jury to con-
sider in determining the application of the receipt; and if the jury be-
lieve from the evidence that it was not the intention of the parties to
cut off said note by said receipt, they will find for the plaintiff.

Plaintiff also asked the following instructions, which were refused.

3. “That the party for whose use a note is given is the party alone
interested, and that the legal party is a mere technical one, wholly
uninterested and without control over the property.”

4. “That it is entirely for the jury to determine what was the inten-
tion of the parties in making said receipt, and this intention they are
at liberty to infer from the facts shown by the papers in evidence.”

The Court then instructed the jury as follows, for the defendant :

1. That the receipt given in evidence in this cause is conclusive evi-
dence of the payment of the note, unless the plaintiff has shown that the
note in question was not included in the receipt.

2. Thatin this case there is no evidence that the note in question is
not included in the receipt (except the note and receipt.)

8. That the papers in this cause do not show any fact which tends to
prove that the note in this suit, is excluded from the receipt.

To the giving of which instructions for the defendant and refusing to
give those numbered 3 and 4 for plaintiff, the plaintiff then and there
excepted.

The jury then found for the defendant. Plaintiff moved for new trial
which motion was overruled as above stated, and judgment rendered
against plaintiff for costs, to which plaintiff excepted and brings his writ

of error to this court and assigns for error on the record,

1. The admitting of said receipt in evidence.

2. Refusing instructions 3 and 4 asked by plaintiff.

3. The giving of said instructions for defendant.

4. That the verdict of the jury is against the evidence.

5. Said verdict is against law.

6. Errorin overruling motion for new trial and rendering judgment
on said verdict against the plaintiff,

COOPER & REYNOLDS.
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Supreme Court of Illinois, 3d Grand Division.
APRIL TERM, A. D. 1857,

NOYES D. BARTHOLOMEW for the
use of Betsey Bartholomew l

= - ERrROR 10 ProRrIA,
A. C. BARTHOLEMEW. Ji

ABSTRACT OF RECORD.

On the I4th February, 1856, the plaintiff in error sued the defend-
1 ant in error before aJ. P. of Peoria county, on the following note, viz :

“Peoria county, Nov. 18, 1841.—Twelve months after date, for va-

2 lue received, 1 (or we) promise to pay to Noyes D. Bartholomew, or or-

der, for the use and benefit of Betsey Bartholomew, the sum of twenty-
five dollars, with six per cent. interest from date.”

(Signed) “A. C. BARTHOLOMEW.”

Judgment was rendered by the Justice for the defendant, and plaintiff
appealed to the Circuit Court of said county, in which Court, at the No-
vember Term, 1856, the cause was tried by a jury and verdict rendered

T for defendant. Plaintiff moved for a new trial, for reasons following:

1. Improper evidence admitted for defendant.

6 2. Refusal of proper instructions asked by plaintiff.
12 3. Improper instructions given for defendant.

4. Verdict against evidence.

5. Verdiet against Law.

‘Which motion the Court overruled and vendered judgment for defend-

7 ant, and the plaintiff excepted,
The bill of exceptions filed in the cause, shows that when the cause
9 was called for trial the defendant’s counsel gave notice, verbally, that
he would offer to read in evidence a receipt in words and figures, follow-

ng ..

‘“ Received of A. C. Bartholomew, three doll and twenty-five cents,
10 it being in full of all accounts, notes whatsoever up to this date.
Newburg, August 23, 1847. N. D. BARTHOLOMEW.”

On the trial the plaintiff read to the Jjury without objectidn, the note

Y above described, and rested his case. The defendant then offered in ev-

1dence said receipt without proof of execution, and for the purpose of

showing a full acquittance and discharge of the note—to the reading of

which to the jury, the plaintiff objected—but the Court overruled the

10 objection and allowed the receipt to be read, and plaintiff excepted.
This was all the evidence on either side.

Plaintiff then asked the following instructions, which were given.

1. That a receipt, though prima facie evidence, is not conclusive evi-
dence of payment, and may be rebutted by other evidence, and if the
jury believe from the facts and circumstances in evidence before them
that it was not the intention of the parties by the receipt offered in evi-
dence, to cut off the note, the jury are at liberty to disregard said receipt.”

2. That the facts, that the receipt is for a much less amount than the
note ; that the note itself was still left in the hands of the party to whom
it was given, without explanation, and that said receipt is given by N.
D. Bartholomew, alone, while the note is made to him for the use and
benefit of Betsey Bartholomew, are all facts proper for the Jjury to con-
sider in determining the application of the receipt ; and if the jury be-
lieve from the evidence that it was not the intention of the parties to
cut off said note by said receipt, they will find for the plaintiff,

Plaintiff also asked the following instructions, which were refused.

3. “That the party for whose use a note is given is the party alone

11 interested, and that the legal party is a mere technical one, wholly
uninterested and without control over the property.”

4. “That it is entirely for the jury to determine what was the inten-
tion of the parties in making said receipt, and this intention they are
at liberty to infer from the facts shown by the papers in evidence.”

The Court then instructed the jury as follows, for the defendant :

1. That the receipt given in evidence in this cause is conclusive evi-
dence of the payment of the note, unless the plaintiff has shown that the
note in guestion was not included in the receipt.

2. That in this case thereis no evidence that the note in question is
not included in the receipt (except the note and receipt.)

3. That the papers in this cause do not show any fact which tends to
prove that the note in this suit, is excluded from the receipt.

To the giving of which instructions for the defendant and refusing to

12 give those numbered 8 and 4 for plaintiff, the plaintiff then and there
excepted.

The jury then found for the defendant. Plaintiff moved for new trial

13 which motion was overruled as above stated, and judgment rendered
against plaintiff for costs, to which plaintiff excepted and brings his writ
of error to this court and assigns for error on the record,

1. The admitting of said receipt in evidence.

2. Refusing instructions 3 and 4 asked by plaintiff.

14 3. The giving of said instructions for defendant.

That the verdict of the jury is against the evidence.

Said verdict is against law.

- Error in overruling motion for new trial and rendering judgment
on said verdict against the plaintiff.
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