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SUPREME COURT OF&;E STATE OF&LINO S,};

ABSTRACT OF RECORDS IN CIRQUIT COURT OF HENRY\(EOU’NT g
N\ \

ISAA MAY,

‘ Appellant.
ISAAQNEGUS and
TRUMAN B. GORTON

“Appellees.

This is an action commenced on the chancery side of égéa court by ke
abowe-ramed Isaac Negus and Truman B. Gorton against the abeve-named
Isaac Esmay, to compel the said Esmay to execute a contract on agreement
for the conveyance of real estate situate in the county of Henry, in the state
of Tlinois, alleged to have been made by and between the said Esmay and
the said Negus and Gorton. The-summons-wastssuet-returnable-to-the Oc-
voBer-term of -said court, A. D. 1854, The defendant in-the sait; Esmay, was,
ermorsesident, and jurisdiction-was-aequized by publication, i pursuance ofs

The complainants in the courts below in their bill of complaint allege
substantially that on the first day of May, A. D. 1854, the defendant Esmay
was seized of certain lands, describing them and being about 1616 s, acres of
land situate in Henry County, aforesaid, and that about that time the complain-
ants thereon entered into a negotiation with said Esmay for the purchaseof all of
said lands, and that after divers propositions the said Esmay, on orabout the

time aforesaid, submitted to said complainants his written proposition in
1
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agreement, set forth in an exhibit attached to said bill of complaint, which

is in the words and figures following, to-wit:

ALBANY,

, 1854.
Mz. M. B. OsBory:—

Dear Sir:—1I have 10 qrs., in all 1616 5}, acres, at, $3 per acre will be
$4,850. Now, it is full three years since we talked about $3 per acre, and
six months since they offered $3 for parts, and the interest would have
amounted to §100 in the meantime, and the taxes have also come against it
since, besides they want 1, 2 and 3 years at 6 per cent for § instead of 1 and
2 years for %, which makes a difference of a considcrable to me. And, there-
fore, I will make it as follows, viz: They must pay you the last years taxes
which you have paid, about $60, and $1250 down, balance of $3600 in 1, 2
and 3 years, with six per cent. interest, and you can retain $50 for your com-
mission, and send me $1200 cash and the mortgage and notes for the $3600.
This, I think, will be no more than fair, as you will see that the balance of
interest is much against me. I suppose your commissions are about one per
cent. This is what I have paid in Ohio and in Illinois. I have sold several
pieces but paid nothing, as I have bargained with the parties themselves. If
this will answer, write me immediately, and I will send you the warranty deed
and let all the papers be dated May 1, 1854. 1 do not like to be too close,
but I am convinced that the land will bring five dollars per acre within two
years from this time. I will do my best to get Bulkley to sell his two quar-

ters at same price. Yours with respect,

ISAAC ESMAY.

P. 8. If they wish, I will try and get Mr. Griffin to sell his also. But
they must pay for mine the last years taxes and $4800 besides, $1200 down,

halance in 1, 2 and 3 years, 6 per cent. interest. I E
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And it is farther alleged in said bill of complaint, that in case the com-
plainants accepted said proposition the said Esmay agreed that he would for-
ward to his agent, the said Oshorn, a deed of warranty for said complainants,
ot the following form, duly executed and acknowledged and ready for record,
which said form of deed, and with the exception of the blank ackrowledgement
attached thereto, is set forth insaid bill of complaint, and is in the words and

figures following, to-wit:

“ This Indenture, made the first day of May in the year of our Lord one
thousand eight hundred and fifty-four, between Isuac Esmay and his wife,
Eliza V. Esmay, both of the city of Albany, New York state, of the first
part, and Isaac Negus and Truman B. Gorton, both of Rock Island, Tilinois,
of the second part, witnesseth that the said parties of the first part for and
in consideration of the sum of four thousand eight hundred and fifty dollars,
lawful money of the United States of America, to them in hand paid by the
said parties of the second part, the receipt whereof is hereby confessed and
acknowledged, have granted, aliened, remised, released, enfeoffed and con-
firmed, fand by these presents do grant, alien, remise, release, enfeoff and con-
firm unto the said parties of the second part and to their heirs and assigns
forever all—(here describe 10 quarter sections containing 1616 sixty one one-
hundredth acres of land,)-—together with all and singular the hereditaments
and appurtenances thereto belonging or in any wise appertaining, and the re-
version and reversivns, remainder and remainders, rents, issues and profits
thereof, and all the estate, right, title, interest, claim and demand whatsoey-
er of the party of the first part, either in law or equity, of, in and to the
abéve granted premises with the said hereditaments and appurtenances, to
have and to hold the above mentioned and described premises with the ap-
purtenances and every part and parcel thereof to the said parties of the sec-

ond part, their heirs and assigus forever. And the said Isaac Esmay, for



himself, his heirs, executors and administrators, doth covenant, grant, bargain,
promise and agree to and with the said parties of the second part, their heirs
and assigns, to warrant and defend the above granted, and every part and
parcel thereof now being in the quiet and peaceable possessi(;n of the said
parties of the second part against the said parties of the first part, their heirs,
executors, administrators and assigns, and against all and every other person
or persons claiming or to claim said premises or any part thereof; in witness
whereof the said parties of the first part have hereto set their hands and seals,

the day and year first above mentioned,

Sealed and delivered in presence of——

The bill further alleges that the foregoing proposal or terms o‘f sale were
submitted to them in and by a letter written by said Esmay, to said Osborn,
his agent, in respect to said lands, and that as soon as the same were made
known and exhibited to them by said Osborn, they signified their acceptance,
and approved of said terms of sale, and their readiness to comply with the
terms thereof, all of which was immediately communicated by said Osborn
to said Esmay, and that complainants at about the same time made known to
said Esmay their acceptance of his terms for the sule of said lands, and that
they also paid to said Osborn the amount of taxes which had been paid on
said lands to the last year, amounting to $62 79, and also offered to pay, and
tendered to said Osborh the sum of $1250, for a payment towards said lands.
They further allege that immediately after the payment of the taxes and the
tender of said sum of $1250, the said Osborn, at the solicitation of complain-
ants, and the said complainants, addressed a letter to said Esmay, requesting
him to forward a deed according to his proposition, but that the said Ksmay
has refusod to forward such deed, or in any manner to comply with or perform

his said agreements, They further allege that they have ever been ready and
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willing to execute notes for said sum of $3600, payable in 1, 2 and 3 years,—
made payable to whomsoever said Esmay might direct, and to execute a mort-
gage for the security thereof upon said lands, so soon as said Esmay should
by deed convey said lands to them. They further allege, that they have, at
great expense, raised the several sums of money so paid and tendered, and the

bill concludes with the usual prayer for relief.

The defendant not appearing, his default was taken at the October term of
the court. The bill was taken as confessed, and the case was referred to
Benjamin Graham, master in chancery, to take proofs. Leave given to com-
plainants to withdraw the money tendered, and retain the same until the
further order of the court, and the case was continued to the next term for
the report of the master. At the next, the March term of the court, the mas-
ter filed his reports of the evidences taken in the cause. At the next term of
said eourt a decree was entered in favor of the complainants, and against
the defendant, Osborn, in pursuance of the prayer contained in the bill of com-
plaint, and Marcus B. Osborn was appointed commissioner to execute a deed
of conveyance, of said lands to said complainants, and to report his proceed-
ings in the matter at the term of said court, and fifty dollars were allowed to
him for his services in executing the decree, and subsequently, at the Septem-
ber term of said court the defendant, by his solicitors, filed his petition in
said cause, together with his answer to bill of complaint, and both petition

and answers are verified by the oath of the defendant.

The defendant in his petition states substantially that he, the defendant, is
not a resident of the State of Illinois, but was at the time of the commence
ment of the suit, aud has continued to be since that time, a resident of the

State of New York; that he had never been summoned or notified to appear
2



to defendant’s action, and that the proceedings were had therein, and the decree
entered without his knowledge; that he had a good and substantial defence
to said action, and concludes with a prayer that he may be permitted to be
heard touching the matter of the decree, and to file his answer to the bill of
complaints. The answer of the defendant which was filed with the petition,
admits that the defendants, at the time of the filing of the bill of complaint
was seized of the lands therein describea; admits that with a view to purchase
said premises, complainants commenced negotiations with defendant, through
M. B. Osborn, their agent, shortly prior to May 1, 1854, and that shortly
subsequent thereto he addressed to said Osborn a note in writing, to be sub-
mitted to said complainants, containing the terms npon which he would
be willing to sell the land to the complainants; that the terms were that the
complainants should pay all taxes which had accrued on said lands for the
year previous to the first day of May, aforesaid, and twelve hundred and fifty
dollars in cash, and the balance, thirty-six hundred dollars, in equal payments
in one, two and three years, with interest thereon at the rate of six per cenrt
per annum, secured by the promissory notes of said complainants, with a mort-
gage of said lands, duly executed by said complainants, to said defendant, the
said Osborn to retain fifry dollars of said twelve hundred and fifty; for all
commissions to be paid by said defendant, and to send to the defendant the
remainder of the sum of twelve hundred and fifty dollars, and the defendant
in his answer insists that it was understood by him, and made a part of said
proposition that he should receive the sum of twelve hundred dollars of the
first cash paymeut for said lands, and that he should not be required to pay
more than fifty dollars for commissions, and that it was upon that express
condition, among others, that the defendant agreed to convey the lands to the

complainants. The answer further admits that if these terms were acceded
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to, the defendant agreed to convey the lands in question, by executing a deed
of the form set forth in the bill of complaints, and containing the covenant
therein set forth, and that the defendant transmitted in the proposition of the
terms of sale, und as a part thereof, the form of such deed duly filled up with
the exception of the description of the premises, for the purpose of advising
the complainants of the extent of the covenants and assurances, he was willing
to execute, should his terms in other respects be acceeded to; that the said
Oshorn was then and for some time prior thereto the agent of the defendant,
in respzct to said lands, but that such agency was confined to the payment of
taxes thereon, and for the receiving and transmitting, for the consideration
and determination of this defendant, any proposals which might be made for
the purchase thereof. The answer denies that the complainants acceded to
or accepted said proposition or terms, or that the said Oshorn ever communi-
cated to the defendant their acceptance thereof, as stated and charged in said
bill of complaints, or that the complainants then made known to the defend-
ant their acceptance of said terms, but says that Osborn, at the instance, and
in behalf of said complainants, in reply to defendants communication, made
aforesaid, containing his terms for the sale and proposition for the sale of said
lands, by letter, bearing date May 9th, A. D. 1854, declined to receive the
said sum of fifty dollars, in satisfaction of all commissions, to be paid by the
defendant, or to send to the defendant the sum of twelve hundred dollars out
of the first payment to be made by said complainants, and also to receive in
their behalf a deed of said lands, of the form submitted by this defendant, and
containing the covenants therein set forth, but sent to the defendant to be ex-
ecuted by him and his wife, Eliza V. Esmay, a form of conveyance materially
different therefrom, and containing not only other and materially different
but also additional covenants, to be executed by the defendant, and the said

Eliza V. his wife; and the said Osborn therein stated that the notes and mort




gage given to secure the balance of said purchase money, would be made pay,
‘able ‘at the Rock Island Bank, in Rock Island, instead of Albany, in the
State of New York, where the said defendant then, and at the time of filing
his answer was residing, all of which was uoauthorized by the defendant, and
a material departure from the terms and proposition submitted by him as
afbfesaid, and that the defendant, as soon as this letter was received by him
informed said Osborn of his unwillingness to change or alter, in any respect,
the terms and proposition for the sale of said lands to said complainants, as
originally submitted by him, or to comply with the terms and conditions com-
municated to him by said Osborn, on the part of said complainants, and at
the same time advised the said Osborn that he should discontinue, and proceed
no farther with the negotiation with said complainants, and that his proposi-
tion for the sale of said lands to said complainants was withdsawn. The answer
admits that the defendant received a letter from T. B. Gordon or of complain-
ants, bearing date June 15, 1854, requesting the defendant to convey said
lands to the complainants, and that this was the only letter received from the
complainants, or either of them; respecting said lands, and that this letter was
written after the defendant had refused to comply with the terms and conditions
communicated to him by said Osborn, on the part and in behalf of said com-
plainants, and after he had withdrawn his proposition for the sale of the lands
to the complainants, Upon this petition and answer the defendant below
moved that the cause be opened for a re-hearing. This motion was allowed,
and the defendant was permitted to file his answer, which was accordingly filed,
and the complainants filed a general replication thereto, and the case was

.continued to the next term of said court.

Subsequently, and on the 28th day of November, by the agreement of
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the parties, the deposition of Marcus B. Osborn was taken before the cleri{
of the cirenit court of Rock Island county; who stated, substantially, that in
the month of May, 1854, he was agent for the defendant in respect to lands
owned by him in Henry county, Illinois, and had been for several years; that
previous to May first the defendant had instructed witness generally to sell
all his lands at $3 per acre, and that witness had expressed to him his opinion
that the lands would not bring over that price, and that defendant had ex-

pressed his willingness to have them sold for that price.

In answer to the question asked by complainants’ counsel:—Did you as
agent for said defendant ever have any negotiations with the complainants for
the sale of said lands ? witness says: 1 did. And in answer to question by
same counsel: “ State fully the nature and extent of such negotiations,” he
says: I think about six months previously to May, 1854, 1 forwarded com-
plainants offer to the defendant, at Albany, N. Y,, by letter, of three dollars
per acre for two of his quarter sections, and for another quarter lying be-
tween them, supposed to be in his care I think his reply by letter was that
one of the tracts was not his, but he would endeavor to get it. While wait-

ing for further reply, I went to New York—that was in January, 1854—I

called to see him in Albany. He then instructed me generally to sell all his lands
in Henry county, if I could get $3 per acre for them, and if I could do so,
engaged to fnvest a portion of the proceeds inmy Rock Island city lots. I
communicated to said complainants immediately on my return, by the middle
of February, I think, the willingness of Mr. Esmay to sell his ten quarter
sections at the price per acre they had offered for his two quarters. Irequese
ted the complainants to examine these lands —they did so, and offered to

take them at the price named, T think one-fourth down and the remainder in

* one, twoand three years.

3
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I communicated this offer to defendant some time previous to May, I
think in March or April--T should think in April. In his reply which was
by letter, he did not accept the proposition in the precise form in which it
was made, but did aceept it so far as the price and times of payment are con-
cerned, but required them, in addition, to pay about the sum of sixty dollars
taxes, which I as his agent had paid in the mean time—that sum being for
the taxes assessed for the year 1853, and due the first of December of that
year, I exhibited this lctter to the complainants and also communicated to
them the additional terms required by the defendant, The complainants
agreed to the taxes and expressed themselves ready to pay the money on re-
ceipt of the deed. They paid the amount of the taxes, being sixty-two dollars
and seventy-nine cents, for which I gave a receipt. I communicated this to

defendant by letter, dated May 9th,

The paper shown to me marked Exhibit «“ O,” is the reply of the defend-

ant to my letter communicating to him complainants offer for the land.

The paper marked Exhibit “0,” and rveferred to by witness, is in the

words and figures following:

A1LBANY, , 1854,

Mr. M. B. OsporN:—

Dear Sir: I have 10 qurs,, in all 1616 .5 acres, at $3 per acre will be
$4850. Now it is full three months since we talked about $3 per acre, and

six months since they offered $3 for part, and the interest would have

~ amounted to $100 in the mean time, and the taxes have also came against it

since, and besides they want 1, 2 and 3 years at six per cent, for § instead of
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1 and 2 years for £, which makes a difference of a considerable to me. -~ And,
therefore, I will make it as follows: They must pay you the last years taxes
which you have paid, about $60, and $1250 down, balance of $36006 in 1, 2
and 3 years, with six per cent. interest, and you can retain $50 for your com-
missions, and send me the $1200 cash and the mortgage and notes as above
for the $3600. This, I think, will be no more than fair, as you see the bal-
ance of interest is againsAt me. Isuppose your commissions are about one per
cent. This is what I have paid in Ohio and in Iilinois. T have sold several
pieces but paid nothing, as I have bargained with the parties themselves. If
this will answer, write me immediately, and I will send you the warranty deed,
and let all the papers be dated May 1, 1854. I do not like to be too close,
but Tam convinced the land will bring $5 per acre within two years from this

time. I will do my best to get Bulkley to sell his 2 quarters at same price
Yours with respect,

ISAAC ESMAY.

P. 8. If they wish, I will try and get Mr. Griffin to sell his also. But
they must pay for mine the last years taxes and $4850 besides, ($1250 down

bal. 1, 2 and 3 years, 6 per cent.) E B

Witness further states that there was sent to him at the same time, in the
same envelope the following papers, marked “Exhibit P,” which is a blank

form for a deed, and being the same papers set forth in compiainants bill of
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complaint. It also contained two blank forms of acknowledgements, aud up-

on it was the following endorsement, in the handwriting of the defendant :

Mr. M. B, O.

Dear Sir—If this will answer write immediately, and I will
send you a deed like the above, all properly made out and executed, acknow-
ledged, and ready for record, dated May 1, 1854, and the mortgage and notes
to bear the same date. Of course you will see they are properly made out,

and go on record with the deed. Yours, &c.,

I.E.

Witness states these Exhibits “O and P” are in the hand writing of the
defendant. The following question is here asked the witpess by complainants’

counsel :

‘““ At the time you communicated to said complainants the modified proposi-
tion of said defendant, contained in Exhibits “ O and P,” and at tﬁe time
you showed said Exhibits to them, did said complainants request you to inform
said defendant of their, said complainants, acceptance of such modified pfop

ositions ¥

The witness answers they did so request me, and that in compliance with
such request, he, the witness, informed said defendant by letter, of their accept-
ance, which was sent by due course of mail, and in it requested him to send a
deed. The witness further stated that at the same time he handed to com-
plainants Exhibit “0,” he handed to them Exhibit “P,” and informed said

complainants that said Exhibit was part and parcel of the same letter or com-
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munication, Witness states that Exhibit Q" which is in the words and’

figures following :

“ Rec’d, Rock Island, May 24, A. D., 1854, from Messrs, Negus & Gor-
ton sixty-two J3, dollars, being amount of taxes and agency paid by I. Esmay
on Henry County lands, which amount is received as part payment for lands

sold by I. Esmay to said Negus and Gorton. * :
$62 19 M. B. OSBORY,

Agent for I. Esmay.”

was sighed by witness as agent, and the sum of monejr mentioned therein was"
received at that date for the taxes and for the witness’ charges for the ageney
in paying the taxes. That at the time complainants accepted said proposition,
they did not deposit with him or place to his eredit, in any manner, the amount of
money to be paid down, as witness did not think any money was to be paid
until the deed was forwarded to him by the defendant; that subsequently he
received a reply from the defendant, declining to forward a deed, and giving
his reasons for so doing ; that subsequently, and in the latter end of May, witness
thinks the complainants tendered the witness the amount of money that was to
be paid down; thinks it was before he was notified that the defendant had de-
clined to forward the "deed; that it was witness’ first impression to-day that ‘
he refused to receipt it because the defendant had declined to forward the
deed, but the more he thinks of it the more he thinks the tender was made |

before he was notified that the defendant so refused.

Witness states that Exhibit “R,” here shown to him, is in the handwriting
1
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of the defendant, and was the letter he received from the defendant declining

to send the deed. The Exhibit is in the words and figures following :

, ALBANY, 24 May, 1854,
MR. M. B. OsBorN— '

Dear Sir—Yours of 9th May. came to hand while T was out in Ohio aund:
Indiana. I went out-to deliver deeds of lands previously sold, and although
my agents were honeét and sincelre in advsing me to sell,- yet I see they were
mistaken. A farm T sold for 82500, I could just as well have $4500 for, and
160 acres I sold for $:700, is easily worth $1600, so I am also inclined to think
you are also mistaken, for you wrote me that,the Warsaw and Richmond
road would not affect my lands, but an acquaintance of mine who Bas just been.
oﬁt there says it will help my lands very much, and that lands like mine are-
selling in Henry County from $5 to $15 per acre, and as I cannot get a cllezru' .
understanding with you about selling, therefore I have come to the conclusion _
not té,sell until I and my wifé come out and see the lands and the country,
a.nd learn better what it is worth. You speak of Washington Cockle, of Peoria,
1 do not know him,vhave never heard of him, to my knowiedge. I wish you
W(ﬁﬂd send me your circular, so that T may know what your commissions afe,
and as we cannot exact]yrag‘ree otherwise, I must throw the matter up for the
preéent. | A mortgage, payé.ble in Rock Island, would never do, as I have.
alwa);s had them made payable in Albany. Lasﬁ fall you wrote me that you 2
had éoid 3 gr sections. You must huve known that one of the pieces did not .
beiong‘to me; and before you said anything about taking the 2 qrs. 1 had’&‘
several applicants, and no»\} the whole matter has been delayed so long that
I am not so much pushed for money as I was. 1 was then building a house

and was very short, and $1200 cash would have helped me very much, but. as
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the matter has been delayed until I have been compelled to borrow the funds

to complete the house, therefore, I am not at this time under any obligation or.

necessity to sell.  $1200 the first of May would have been better to me than
$2000 now. When we come out T will write you beforehand, and let you know
- about the time we will be at your place, 2nd T want you to send me the tax title
deeds, also fhe Mar?in deed. They must be recorded long before this, and you

may draw on me for your bill, taxes, &c., and much obligé,
¥ 2 fedligtes 2 Yours; with Respect,
ISAAC ESMAY.

.Being cross-examined witness stated as follows :

I has;e before beén examined 5sa witness in fhis vcalse; it was before Benjamin ]
Graﬁalq, Master in Chancery, some time in April last, at Cambridge, Henry
County; I stated in answer: to the fifth Interrogatory, propounded to me on
that occasion, that I was acting as agent for the sale of said lands, and pay- -
ment of taxes for Isaac Esmay, and that my agency in respect to the sale of
said lands, was to find a purchaser or purchasers for them; when on that occa-
sion I spoke of my interview with Mr. Esmay, in Feburary, 1854; I stated
that Mr. Eama;r, adv;is:ed me on. that occasion, to find a purchaser or purchasers
I-Ior hi.s said lands; T db not think on that occasion that I pretended to any
power to sell his lands, strictly speaking; I cannot say strictly that anything
has occurred since that time to change my then views on that subject. - The
letter riow.shown to me marked defendant’s ¢ Exhibit A,” is the letter dated

May 9th, Isent to defendant advising him of the acceptance by complainants of .:
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hiis proposition for the sale of these lands; the letter marked “ Exhibit A.” of

fered in evidence, is in the words and figures following :

. Lavp Acexcy,
Rock Istaxo, May 9th, 1854.

Isaac Esmay, Esq., Arsany, NEw YORK :— » ‘

Dear Sir-—Your favor of date is at hand, and I have found Mr, Ne-
gus and Mr. Gorton, and talked the matter over with them. They feel that
they have not made the delay in the first sale of these quarters, and have been
always prepared to pay as agreed. They also think that the taxes of 1853
they have nothing to do with, as they were assessed a year ago on the 1st of
May, and the assessment of 1854 is begun, which is all they ought to meet,
but in consideration of the extension of time, &e., they will accept the propo-
sal, and are ready to pay the first paylheut as soon aé the deed arrives, aﬁd
I furnish the proof of the genuineness of the titles, &c. In regard to my
commissions, I must say that I have never had so small commissions as 1 pe-r
cent from any one, even on the largest sales, but I am willing to be governedv .
by the rales of our mutual friend, Washington Cockle, Esq., of Peorra, which, I
presume, will be satisfactory to you, I must go to Cambridge, or employ
some one there to furnish me abstracts of title from the records, as they will

hold me responsible for the correctness of the title.

In haste, yours,
M. B. OSBORN

P. 8. 1 shall take notes and mortgage correctly, making them payable at
Rock Island Bank. My son is associated in business with me, and our letters

hereafter will be signed M. B. Oshorn & Co.
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We seiid form of deed, such as we use in this State. Filled up it differs very

little from your forms. - M. B. Ossorx & Co:

In answer to the question, “Did you, on that occasion, enclose to defendant
the paper marked “defendant’s Exhibit B,” asthe deed which the complainants

desired to have executed to them, conveying the lands in question ”

The witness says I think it is the same paper which I enclosed with the let:
ter. I suppose if they had not desired it I should not have sent it. I cannot
swear that the complainants personally requested me to send that particularin-
étmment, or form of instrument, but it is the form in common use here, and I
preéumed of course, it would be satisfactory to them. I sent the paper marked
“Exhibit B,” for Mr. Esmay and wife to execute, to convey the lands in ques-

ﬁidn ‘to complainants.

~ The paper, “ Exhibit B,” here offered, and afterwards read in evidence is

in the words and figures following :

f‘_’l‘his indenture, made and entered into this first day of May, in the year
of our Lord one thousand, eight hundred and fifty-four, between Isaac Esmay,
jand Eliza V. Esmay, of the city of Albany and State of New York, of the
first part, and Isaac Negus and Trumaﬁ B. Gorton, both of the city and count);
of Rock Island, and State of Illinois, of the second part, Witnesseth that the

“said party of the first part, for, and in consideration of the sum of four thou-

sand eight hundred and fifty dollars, paid by the said party of the second part,
the receipt of which is hereby acknowledged, do, by these presents, grant,
bargain and sell, unto the said party of the second part, their heirs and assigns,

those certain tracts or parcels of land situated in the county of Henry, and
5
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State of Illinois, and described as follows, to wit : the south west quarter of
section thirteen (13), the north-east quarter of section twenty-two (22), the
north-east quarter and the north-west quarter of section twenty-three (23)
the north-east quarter and the north-west quarter of section twenty-four (24),
the north-west quarter of section twenty-six (26), and the north-west quarter,
of section thirty-five, all in township sixteen (16), north range one (1) east,
of the 4th P. M. Also the north-west quarter of section four (4), in town-
ship fifteen (15), north of range one (1), east of the 4th P. M..  Also the
north-west quarter of section tweutj—nine (29), in township sixteen (16) north
range two (2), east of the 4th P. M., containing sixteen hundred and sixteeﬁ
& acres (1616 §, acres), together with all end singular heriditaments and ap;
purtenance thereunto belonging, or in any wise appertaining, to have and t(;
hold the said premises, as above described, with the appurtenances, unto the
said party of the second part, their heirs and assigns, forever, and the said party
of the first part, for themselves and heirs, executors and administratdrs, do
hereby covenant to and with the said party of the second part, their heirs and
assigns, that they are well seized of the premises above conveyed, as of a good
and indefeasable estate, in fee simple, and have good right to sell and convéy
the same in manner and form aforesaid, that the said premises are free from all
incumbrances, and that the above bargained premises, in the quiet and peace-

able possession of the said party of the second part, their heirs and assigns,
against the claim of all persons whomsoever, they will forever warrant and
defend.

In testimony whereof, the said Isaac Esmay and Eliza V. Esmay have here-
unto set their hands and seals the day and year first above written.

Signed, sealed, and delivered in presence of
SEAL.}
R

—~—Fm,
{ SEAL. }
N
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And the said witness further testified as follows: There is a circumstance
by which I can fix the date of the tender. Oneis the date of Mr. Esmay’s
letter to me, marked ‘¢ Complainant’s Exhibit R,” is some three weeks later
than the date of my notice of their acceptance, by the letter of the 9th of May,
1854, The complainants were a little impatient at the delay of the papercoming
on, and were in frequently calling on me for it, to know if it had been received.

My recollection, however, is not so distinct as to fix the time to a day.
Being re-examined, he says :

1 believe the complainants never objected to the form of the deed; I think
they preferred the form with which they were familiar here, at home, but they
did not refuse the other. I don’t hesitate to say that I had the letter of defend-
ant marked ¢ Exhibit O,” when I submitted the last proposition of defendant’s
to said complainants. I think the reason I gave for refusing the tender was
that I was not willing to lose the interest on the money, as Mr. Esmay’s agent,

and that Mr. Esmay might expect the interest.

And afterwards, at the April term of said court, the said cause came
on to be heard, and the evidence aforesaid being read to the court, the same
was argued at length by the respective counsel for complainants and defendant,
and being submitted to the court, the said court, thereupon, at the next ensuing
term, ordered a decree to be made therein in favor of said complainants, and
against said defendant, which said decree was accordingly made, and is
contained in the record of said cause, from which final decision and decree,
the said defendant prayed an appeal to the Supreme Court, and caused the
same to be duly perfected, ‘

HOYNE, MILLER & LEWIS,

Solicitors for Defendant.
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