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BRIEF FOR APPELLEE,

This was an action of covenant brought by Jackson
against Otto and Baer, upon their agreement, under seal,
to guaranty the punctual performance of all the covenants,
on the part of the lessees, contained in a certain lease
from Jackson to Edward Zitsche and Frederick Roth.

The lease was dated April 1st, 1858. The premises de-
seribed in it were demised to Zitsche and Roth for the term
of one year from that date; ¢ the term, however, to be ex-
« tended one year longer at the same rent and stipula-
“ tions, that is, if the said party of the first part shall at
« that time obtain from the owner of theland an additional
« Jease for one year; but in such case the party of the
« second part shall give thirty days’ notice of wishing such
« gxtension, to the party of the first part.”

The lessees’ covenants were as follows:

“ And the said party of the second part, in consideration
“ of the leasing of the premises aforesaid, by the said party
“ of the first part to the said party of the second part, does
¢ covenant and agree with the said party of the first part,
% his heirs, &c., to pay the said party of the first part, as
¢ rent for said demised premises, the sum of $1200 per
“ annum, payable monthly in advance—that is, one hun-
¢ dred dollars on the first day of April, 1858, and one hun-
¢ dred dollars on the first day of each succeeding month
¢« for and during the term of this lease.

* And the said party of the second part further cove-
“ nants with the said party of the first part, that said
“ second party has received said demised premises in good
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¢ order and condition, and that at the expiration of the
“ time in this lease mentioned, they will yield up the
¢ premises to the said party of the first part in as good
¢ condition as when the same were entered upon by the
“ said party of the second part, loss by fire or inevitable
¢ gecident, or ordinary wear excepted, &c.”

(Signed,)
JAMES JACKSON, [sEAL.]
By C. TunNIOLIFF.
EDWARD ZITSCHE, [sEAL.]

FREDERICK ROTH,
By EpwWARD ZITSOHE.

The guaranty on which this action is founded, was in-
dorsed upon the lease, and is of the following tenor :
“ For and in consideration of the sum of one dollar, to
“ us in hand paid, the receipt of which is hereby acknowl-
“ edged, we do hereby guarantee the punctual performance
“ of all the within covenants in every particular, on the part
“ of the lessees. Witness our hands and seals at Chicagp,
¢ this 13th day of April, A. D. 1858.”
(Signed,)
AUGUSTUS P. OTTO, [sEAL.]
HERMAN BAER. [sEAL.]

The action was commenced (see amended record) on the
2d day of August, 1859, and the summons was returnable
to the September termn. The declaration was filed August
26th, 1859, but was afterwards amended and refiled on the
20th of December, 1861. By a clerical mistake it was
entitled of the beptember term, 1858, instead of 1859, but
no ob_]ectlon was raised to it on this account in the court
below.

The declaration contains three counts, the last of which
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sets forth the execution of the lease, the covenant of the
lessees to yield up possession of the premises at the expi-
ration of the term, and the agreement ot the defendants
to guaranty the performance of the lessees’ covenants. It
avers that the lessees took possession of the premises under

I8

The first exception taken by the appellants, was to the

‘admission of the lease in evidence at the trial, on the

ground that there was no proof of its execution by Roth.
The evidence respecting the execution of the lease was
the testimony of Charles Tunnicliff, who produced a power

of attorney from Jackson authorizing him to execute the

lease in his name. Tunnicliff testified, “that !16 executed
« the lease as agent for Jackson, and that Mr. Zitsche hum‘1-
« ed it to him signed by himself and acknowledged his



Zitsche said Roth was his partuer, and

«Thandwriting.
« Jived in Wisconsin.”

This witness further testified
« the lease until this guaranty was exe

« fendants.”

« that he refused to accept
cuted by the de-

— matteliuzlétbeuﬁg th.e general nature of an estoppel
L what is the fact thereby admitted noxi
W cht1 1 eh the ordinary and primary evidenc,e of
flds m;se;ﬂw 1ether matter of record, or speciality, or writ
i ed, 01"me1'e parol; the fact may in eqcl’l e
I proved, the ordinary evidence rendered unn e
an estoppel; and this is no infringement on if}issarly b}fr'

e rule o

“law requiring the b i
: g est evidence, g 'biddj
“ry evidence to be produced till, % foxblddmg ey

“ evidence have been exh
“ not to supply the absen

the sources of pri

y ‘ . primary

c:zt;d, for th'o estoppel professes,
the ordinary instruments of
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¢ evidence, but to supersede the necessity of any evidence
“ by showing that the fact is already admitteq»
2 Smith’s Lead. Cases, 437,

On the principal question, the cage of ﬂc[aug/zlz'n V.
McGovern, 34 Barb., 208, is exactly in point. That was
an action upon a special contract of guaranty indorsed
upon a lease. McLaughlin leased a farm ¢ Reynolds and
Tague. The defendant signed the following
guaranty :

“ For value received, I hereby guaranty the fulfillment,
“ on the part of said Reynolds and Tague, for the part of
“ this agreement to be performed or kept by them ; ag
¢ witness my hand and seal.”

The complaint alleged that the two lessees
the lease to pay the rent reserved,and hag not paid as they
agreed, and that the defendant by virtue of his covenant
became thereby obliged and liable to pay the same. The
evidence failed to show that Tague executed the leasc, and
his assent to be bound thereby as a party thereto was not
proved. The question was, whether the plaintiff had sus-
tained his cause of action by the proofs.  On this question
the court say :

“ The instrument signed by the defendant is an under-
“ taking that the lessees shall fulfill their part of the agree-
“ ment, and is indorsed upon the instrument, which stipu-
“ lates for the performance of certain engagements in their
“ behalf. TIs not this a good undertaking, although the
“ principal contract is imperfectly executed, or even con-
“ ceding that it could not be fully enforced against the
“ principal parties? It seems to me that it is. Nothing is
¢ clearer than that a collateral contract may sometimes be
“ recovered upbn when the principal one, to which it is
¢ auxiliary, is entirely incapable of enforcement. Thus,in

agreement or

promised by
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“ an action on the guaranty of a promissory note, it is un-
“ necessary to prove the signature of the maker, and the
¢ reason, as given by Story, is that such guaranty or in-
“ dorsement, by implication, imports that the antecedent
“ names on the note are genuine. and that the party subse-
“ quently indorsing and transferring the paper, has a good
« title, which he transfers.
“ Story on Bills of Exch., § 225.

“ If, consequently, it should turn out that the name of the
“ ;aker was forged, this, I apprehend, will not discharge
¢ the indorser or guarantor. Indeed, this precise proposi-
“ tion is affirmed by Serpex, J., in Erwin v. Downs, 15
“N. Y. R., 576, on the authority of Coggill v. Am. Exch.
“ Bank, 1 Comst., 118. This last case does not, however,
“ hold this precise proposition ; but it does declare what is,
« perhaps, in principle, equivalent to it, to wit, that if the
“ maker of a note puts it in circulation, with a forged in-
« dorsement of the name of the payee upon it, a bona fide
“ holder may sue and recover against the maker, as upon
¢ a note payable to bearer., The plmmple which will allow ,

¢ a recovery against the guarantor of a forged note, will
£ sulely permit a recovery against the gnarantor upon this
« imperfectly executedlease. The case of the note is much
¢ the strongest of the two, for a name forged is no name
¢ whatever, and the note, as to any legal operation, is no
¢ better than blank paper, and yet the party indorsing it is
¢« held to the liability he, by the mere act of indorsing, has
“ agsumed.

¢ Then, again, there is a class of cases where a guarantor
“’may be held, although no suit whatever can be main-
“ tained on the original debt, and not unflequently where
« the guaranty was obtained for the very reason that the
« principal debt could not be enforced by law. Such are
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A second exception was taken by the appellants, at the
trial, to the plaintiff’s instructions. The instruction now
assigned for error in appellants’ brief is the following:

«4, TIf the jury believe, from the evidence in this cause,
« that the tenants Roth and Zitsche covenanted to yield up
“ the premises in question at the end of their term, in as
“ good condition as when they entered upon them, and
¢ they failed to keep said covenant, then their sureties be-
« came liable for all the damages which the plaintiff sus-
“ tained by reason of such failure. The amount of rent
« stipulated in the lease, is presumptively the true measure
“ of damages sustained, the same to be computed by refer-
“ ence to the time during which the plaintiff is shown to
“ have been kept out of possession.”

To determine whether this instruction was appropriate
and pertinent, and whether the jury could possibly have
been misled by it, to the prejudice of the detendants, it will
be necessary to consider the breach of covenant assigned
in the declaration and relied on by the plaintiff at the
trial, and the evidence introduced in proot of it. The par-
ticular breach relied upon was that assigned in the third

count, namely, the failure of the lessees to yield up posses-
~ sion of the premises at the expiration of the term. All
the evidence in the case was directed to this point. No
breach of the covenant 70 repair was assigned in the decla-
ration, and no attempt made in the proof to establish any
such ground of action.

The evidence upon this point was the testimony of M.
Tunnicliff. He testified *that he had the charge ot col-
¢ lecting rents under the lease. The rent was paid up to
¢ April, 1859. Mr. Otto (the defendant) paid him one
‘“ month’s rent under the lease during the year 1858. The



“ lessees did not yield possession of the premises April 1,
¢ 1859. Witness went to the premises on that day and de-
“manded possession on the premises. He found one
“ Meyer in possession of the house, and went to Mr. Otto
“ and Mr. Baer (the defendants) on the same day, and de-
‘ manded the possession of the premises from them. Mr.
* Otto ordered witness out of the store when he made the
“ demand on him. Mr. Baer said he was very deaf and
¢ could not hear. Witness did not obtain possession—did
“ not see either of the lessees, Zitsche and Roth. It was
“ between five and six months after the 1st of April, 1859,
“ before he got possession. Witness sued Otto and Baer
“ before a justice of the peace and got judgment, but an
¢ appeal was taken and the suits dismissed for want of
“ jurisdiction. Neither of the lessees gave him any notice
¢ that they desired an extension of the term. On the con-
“ trary, Zitsche told him he should have the possession of
¢ the premises. Witness collected no rent after April 1st,
¢ 1859.”

On cross-examination, this witness testified ¢ that he
“ knew Zitsche but never knew Roth. Zitsche left posses-
¢ sion of the premises in the fall of 1858, and witness did
“not know that he was in possession after that time.
“ Witness heard that he left the city. Gustavus R. Meyer
“ was in the occupation of the premises when witness de-
¢« manded them. The saloon was occupied by him for four
“ or five months. When witness got possession lie agreed
“ with Meyer not to ask any rent of him afterwards, and
“ Meyer went with wiiness to see Otto, (the defendant), and
“ Otto agreed to 7t. Meyer went out in October or No-
« yember, 1859. Witness was on the premises as many as
« twenty-five times after April 1st, 1859, but did not recol-
« Ject that he demanded possession after that time. He
« did ask him several times to move out. Meyer carried
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¢ on business in a saloon there two or three months after
“ the first of April, but did not use the lower room the last
¢ part of the time he was in possession. Otto and some
‘ one else had a mortgage on the saloon fixtures, which was
« foreclosed and the property taken. When witness de-
“ manded possession of Otto on the first of April, he would
“ not have anything to say to witness, but ordered him out
“ of his store. Baer said he could not hear him. His
“ manner was very insulting. Witness knew he was not
“ deaf. Witness brought five snits against defendants for
“ the rent before Esquire De Wolf, and all the suits were
¢ dismissed. The lease from plaintiff to Zitsche and Roth
‘ was never assigned by the tenants or underlet zhat wit-
“ ness knows of. Meyer paid part of the rent before the
“ first of April, 1859, but never paid any after. Witness
“ went to Meyer and proposed to release him for any fu-
“ ture rent if they would give up possession of the prem-
““ises. He went with witness to Otto, and Otto assented to
““ 4, and witness then got the possession. Otto did not pay
“ a whole month’s rent. Zitsche paid part and Otto the
' “ balance. This was before the first of April, 1859.”

This was all the testimony in the case, and upon this evi-
dence the court gave to the jury the instruction in ques-
tion. :

The principal objection taken to it is, that it directs the
attention of the jury to a different breach from the one as-
signed in the declaration, and in reference to which there
Was 1o proof, to-wit: a breach of the covenant to yield up
the premises ¢z as good condition as when the lessees entered
upon them, instead of simply the covenant to surrender
possession at the expiration of the terin.

& * But few instructions are so drawn that a captious or hy-
percritical reader may notfind somefault with them. But the
question is, not whether the form of expression used in this
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instruction was the best that could have been adopted, but
whether there is any such inaccuracy as would have been
likely to mislead the jury, to the injury of the appellants. .
When the instruction is considered in connection with
the case sought to be established at the trial, and the evi-
dence introduced to prove it, it is evident that it could
have suggested to the jury no such idea as the appellant’s
counsel contrives to extract from it.
1t follows, in its phraseology, the langunage of the cove-
nant, and in its obviously intended sense and meaning, the
instruction is correct and pertinent. The evidence shows
that the lessees decided not to take an extension of the
term. Théy were, therefore, bound by their express cove-
nant, to yield up the possession of the premises at the ex-
piration of the year. This covenant could be fulfilled only
by giving to the plaintiff actual and complete possession.
Having permitted Meyer to occupy during their term, it
was their duty to get him out; for the plaintiff could not
be compelled to accept him as tenant after the termination
of the lease. Not having done this, they remained liable,
under their covenant, for rent while the plaintift was kept
out of possession. '
Taylor’s Landlord and Tenant, § 524.

The statement, twice repeated in the appellants’ brief,
that Meyer obtained possession of the premises without the
authority of the lessees, is wholly unsupported by any evi-
dence in the case. The only thing in the case tending to
give the slightest countenance to the assertion, is the testi-
mony of Tunnicliff, that the leasc was never assigned or
under let Zo hts knowledge. It does, however, affirmatively
appear that Meyer was in possession with the knowledge
and approval of these defendants. One of them had a
mortgage upon his saloon fixtures ; and before Meyer would
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consent to relinquish possession, the defendants had to be
consulted and their assent obtained by the plaintiff’s agent.
The mere fact that Meyer was found in possession, raises a
presumption that he entered with the consent and by the
authority of the lessees. Iad the fact been otherwise, it
could easily have been shown by the defendants, for Meyer
was a competent witness, and, of course, knew all about it.
The court instructed the jury, that the rent stipulated in
the lease was presumptively the true measure of damages
sustained, to be computed for the time the plaintiff was
kept out of possession. - The following authorities show that
this ruling was sufliciently favorable to the defendants.

ITI.

The instructions asked by the defendants were properly
refused. This court has frequently decided-that it will not
reverse a judgment for refusal of the court below to give
instructions unless they correctly state the law, and have
some legitimate evidence for their foundation.

Coughlin v, The People, 18 1l1., 266.

Newkirk v. Cone, 18 1L, 454

LRiley v. Dickens, 19 IlL, 29.

Cli. B. & ). R.R. Co. v. George, 19
IIl,, 510, o
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Gal. & Chzi. U. B.R. Co. v. Jacobs, 20
111, 478.

Hosley v. Brooks, 20 1ll., 116.

County Cowrt v. Buck, 27 1ll., 440.

The instructions in question, were objectionable on each
of the grounds above referred to. Zirst. They were erro-
neous in point of law, inasmuch as they assume that the les-
sees were under no obligation to get Meyer out of posses-
sion at the end of the term, if he entered without their
authority. It is clear that this fact alone, it proved, would
not excuse the lessees from the performance of their cove-

S g : Loyers was put
occupied the
liable.” Sec-

to the case
would author-

, unneccessary
to add anything farther to what is above suggested.

IRYE:

The record clearly shows that substantial justice has
been done by the verdict, and the court, therefore, would
not disturb it, even if errors were committed at the trial,
on account of instructions having been incorrectly given
or refused.

Newkirk v. Cone, 18 1lls., 449,
Dishon v. Schorr, 19 Ills., 59.
Elam v. Badger, 23 1lls., 498.
Schwarz v. Schwarz, 26 lls., 81.

L
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Augustus P. Otto, and

Herman Baer,
Appellants,

V8.

James Jackson,
Appellee.

POINTS FOR APPELLANTS.

Jackson, the plaintiff below, sued Otto and Baer, the defendants be-
low, in covenant. The declaration, containing three counts, sets out the
cause of action substantially thus: That on the 1st day of April, A. D.
1858, by indenture made between the plaintiff and Edward Zitsche and
Frederick Roth, sealed with their seals, and shown to the court, the
plaintiff demised to Zitsche & Roth certain premises in Chicago (describ-
ing them), for the term of one year from that date, for the rent of $1,200
per annum, payable monthly. That Zitsche & Roth, by said indenture,
covenanted to and with the plaintiff to pay said rent; that they had
received said premises in good order and condition, and that at the expi-
ration of the term thereinbefore mentioned, they would yield up the said
premises to the said plaintiff. The first and second counts allege that
the lease provid'ed that Zitsche & Roth should have the said premises for
a second year, at same rent, and under same stipulations ; the said exten-
sion was, however, only to take effect by virtue of the provisions and

e
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covenants aforesaid, in the event that the plaintiff should obtain from the
owner of said property, at the expiration of the first mentioned term, an
additional lease for one year ; and the said Zitsche & Roth, if they de-
sired such extension, should give the plaintiff thirty days notice of their
wishing to take such extension.

These two counts respectively aver that the plaintiff did obtain such
additional lease of the owner of the premises at the end of the first men-
tioned term, and that Zitsche & Roth gave the thirty days notice of thewr
wishing the extension.

Avegs, that Otto & Baer, the defendants below, on the 13th of April,
1858, by their covenant, to and with the said plaintiff, sealed with their
seals, and shown to the court, for the consideration of one dollar paid
them, did covenant to and with the plaintiff, that they would and thereby
did guarantee the punectual performance of all the covenants in every
particular, which Zitsche & Roth had made, and were bound to fullfil,
perform, and keep on their part, in and by the indenture first aforesaid.
And assigns, for breaches of the covenant of defendants, 1st. That
Zitsche & Roth did not yield up the possession of the demised. premises
at the expiration of the first mentioned term. 2nd. That they contin-
ued in the possession of the premises after such expiration, and failed to
pay any of the rent from April 1st, 1858, to the time of the commence-
ment of the suit.

The THIRD cOUNT is based upon the same demise to and covenants by
Zitsche & Roth, and same covenant of guarantee by defendants, and
alleging for Lreach that Zitsche & Roth did not yield up the possession
of the demised premises to the plaintiff at the expiration of the first men-
tioned term.

So that the case of the plaintiff, as made by his declaration, presented
two grounds of recovery, only:

First. That the plaintiff obtained the additional lease of the owner
of the demised premises ; that Zitsche & Roth gave the thirty days no-
tice of their wishing the extension of the lease for another year; their
failure to pay the rent during either the first or second year, and the lia-
bility of the defendants therefor under their covenant of guarantee.

And Secondly. That Zitsche & Roth did not yield up the possession
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of the demised premises to the plaintiff at the expiration of the first
mentioned term, whereby the plaintiff was deprived of the use thereof,
and sustained damages. No other breaches were assigned.

The defendants, pleading separately by their pleas, put in issue all
the material allegations of the declaration, and especially the allegation
that Zitsche & Roth covenanted with the plaintiff in manner and form
as alleged ; and to the allegation of the covenant of guarantee of de-
fendants with the plaintift, non est factum. Also, a plea of performance
of covenants.

On the trial, the plaintiff’s counsel introduced Charles Tunnicliff,
plaintiff’s agent, who was the only witness sworn in the case. A paper,
purporting to be a lease from Jackson to Zitsche & Roth, dated April
1st, 1858, was offered 'in evidence without proof of its execution. To
this, the defendants’ counsel objected on that ground ; but the court over-

ruled the objection, and the same was read to the jury, and exception
(Abs. Rec., p. 7).

The plaintiff’s counsel then read in evidence a paper, purporting to be
signed and sealed by the defendants, as follows :

“TFor and in consideration of the sum of one dollar to us in hand paid,
* the receipt of which is hereby acknowledged, we do hereby guarantee
‘ the punctual performance of all the within covenants, in every partic-
“ ular, on the part of the lessees.

“ Witness our hands and seals, at Chicago, the 13th day of April, 1858.

«“ AUGUSTUS P. OTTO, [sEaL.]
(Abs., p. 9.) “ HERMAN BAER, [sEAL.]”

The last mentioned is the only pretended covenant purporting to be
made by the defendants, which was given in evidence.

It appeared in the evidence that Zitsche alone went into the occupation
of the premises; that the witness Tunnicliff never knew Roth ; that
Zitsche occupied the demised premises until the Fall of 1858 ; that
having prowmised the witness (plaintifi’s agent) to give up the premises
to him (witness), Zitsche qnit them in that Fall, never was in possession
of them afterwards, but left the city; that after that, one Gustavus R.
Meyer, somehow got into the possession of them, but not with the au-
thority of either Zitsche or Roth—was there on the 1st day of April, 1859,
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and some months afterwards; that the witness took one months’ rent of
Meyer before the 1st of April, 1859 (but how much does not appear), and
none afterwards; that witness made no effort to get Meyer removed, or
to collect rent of him, but, on the contrary, expressly agreed with him
not to charge him any rent if he would move out, which was assented to,
and he went out (Abs., p. 10) under that arrangement (Abs., p. 10) ; that
neither Zitsche or Roth ever gave any notice that they desired an ex-
tension of the lease, but, on the contrary, Zitsche told witness that he
(witness) should have the possession of the premises (Abs., p. 7). It did
not appear that the plaintiff ever got an additional lease of the demised
premises, for one year from April 1st., 1859, of the owner. It does ap;
pear that he got a lease of one II. H. Magee; but there is no evidence
that Magee had any interest in them (Abs., p. 9). The witness testified
that all the rent of the premises, from April 1st, 1858, to April 1st, 1859,
was paid (Abs., p. 7).

Under this evidence (and there was no other witness), and the state of
the pleadings as aforesaid, the court, in the fourth instruction given on
behalf of the plaintiff (Abs., p. 11), instructed the jury as follows :

4. “If the jury believe, from the evidence in this cause, that the
“ tenants, Roth & Zitsche, covenanted to yield up the premises in ques-
“ tion, at the end of their term, ¢n as good condition as when they entered
« upon them, and they failed to keep said covenant, then their sureties
« became liable tor all the damages which the plaintiff sustained by reason
« of such failure. The amount of rent stipulated in the lease, is pre-
“ sumptively the true measure of damages sustained, the same to be com-
« puted by reference to the time during which the plaintiff is shown to
“ have been kept ont of possession.”

To the giving of which instruction by the court, the defendants, by
their counsel, excepted (Abs., p. 11).

The bill of exceptions sets forth all the evidence given on the trial
(Abs., p. 10).

The jury found for the plaintiff; and assessed his damages at $500 (Abs.,
p- 12). The defendants counsel moved for a new trial ; which was over-
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ruled by the court, and exceptions by defendants (Abs., p. 12), and judg-
ment was given for plaintiff] for that amount.

We now ask for a reversal of that judgment of the Superior Court of
Chicago, for the following reasons :

I.




2d. There being no evidence as to the condition of the premises,
aggravates, instead of mitigating or avoiding the error in that behalf.
The court told the jury that it the tenants failed to keep said covenant,
viz: that they * would yield up the premises at the end of their term, n
“ a3 good condition as when they entered upon them,” then their sureties
became liable for all the damages which the plaintiff sustained by reason
of such failure. Here the court, as if aware that there was no evidence
on the subject, supplies the defect by the application of a rule most
glaringly erroncous, viz: that “ the amount of rent stipulated in the lease,
“4s presumptively the true measure of damages.” Supposing there had
been such a breack, assigned, as that submitted by the court to the jury,
could there be a more unreasonable rule of damages conceived of, than
that fixed by the court below ? If that rule is warranted by the law of
the land, it is time tenants became aware of it. A tenant takes a store
in good condition, under a lease with a similar covenant, at a rent of five
thousand dollars for a year. By accident, paint becomes marred, and
windows broken ; twenty-five dollars might repair all, except natural
wear. e pays all the rent, and quits, but neglects to make the repairs.
He will be surprised to learn that such neglect keeps alive the covenants
of the lease, as to the rent, and the penalty of such neglect is presumptively
the five thousand dollars.
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9d. There was no cause of action established by the evidence, because
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the rent was fully paid for the whole term of the lease, and there was no
breach of the covenant, to yield up the premises at the expiration of the
term, shown. Zitsche promised the witness to quit the premises, and
he did quit them. No notice to witness was necessary.

James v. Pope, 19 New York R., 324.

The plaintiff had the affirmative of proving the breach of the covenant,
and it was for him to show that Meyer was in possession without his

consent.
Taylor, Land and T., sec. 684.

Why did Tunnicliff not explain when, and under what circumstances,
Meyer went into the occupation of these premises? It appears, affirma-
tively, that Zitsche & Roth neither assigned any lease or under let to
Meyer ; and Meyer will not be presumed to have committed a trespass
or forcible entry. Besides the presumption that he did not, the circum-
stances all tend to show, that his remaining there four or five months,
when Tunnicliff was so frequently on the premises, and when if not
there by anthority, he could have becn removed summarily under the
statute, that Meyer’s occupation wus a a mere contrivance, whereby the
defendants might be harrassed and oppressed. Instead of proceeding to
remove Meyer under the statute, Tunnicliff instituted half' a dozen suits
against the defendants, who were mere sureties, if they were under any

relations whatever to the plaintiff.

IT1.

There being no evidence in the case of any damage to the plaintiff,
the jury must have based their verdict upon the amount of rent stipu-
lated in the lease, for the longest time mentioned by Tunnicliff; during
which he says Meyer was in occupation of the premises after April 1st,
1859.

Witness said it was between five and six months after the 1st of April,
1859, Lefore he got possession (Abs., p. 7). The rent was just $100 per
month. This evidently was the basis of the verdict. Now, by recover-
ing this rent, the plaintiff’ has, by the perversion of the law by the court

below, been enabled to do indirectly, what he could not do directly. If the
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defendants’ covenant had been such that an action could have been main-
tained upon it, and the lease to and covenants by Zitsche & Roth been
established by competent proot, and Zitsche & Roth had held over, still
the defendants, as sureties, would not have been liable for the rent.
Brewer v. Knapp, 1 Pick. R., 832;
Kennebec Bank v. Turner & Chase, 2 Greenl. R., 425

and much less would the sureties be liable for the rent, when the prem-
ises were occupied by another, who did not hold under or through
Zitsche & Roth.

Newman v. Mackin, 13 Smedes & M., 383.

McALLISTER, JEWETT & JACKSON,
Ait’s for Appellants.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,
APRIL TERAM, A. D. 1864.

Augustus P. Ofto and

" Herman Baer,

Appellants.
VB

James Jackson,
Appellee.

ABSTRACT OF RECORD.

'The Record in this case shows, that on the 20th of December, A.
D. 1861, the appellee, Jackson, filed in the Superior Court of Chicago,
an amended declaration in covenant againt Otto & Baer, appellants, the

first count of which, and the substance of the other counts, are as fol-
lows, viz:

Superior Court of Chicago, )
SEPTEMBER T., 1858. §

1IILINOIS,

Coox CounTy. }ss

JAMES JACKSON,

8.
AUGUSTUS P. OTTO, & [ ¥ CoveNant.
HERMAN BAER.

James Jackson, plaintiff, by E. W. McComas, his attorney,
comes and complains of Aungustus P. Otto and Herman Baer, defendants
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of a plea of breach of covenant: For that whereas, heretofore to wit.,

on the first day of April, 1858, at the said county of Cook, by a certain
indenture then and there made, between the said plaintiff and Edward
Zitsche and Frederick Roth, sealed with their seals, and to the court now
here shown, the date whereof is the day and year last aforesaid, the said
plaintiff did demise and lcase unto the said Edward Zitsche and Fred-
erick Roth, the following described property, to wit.: the two-story
frame house known and called No. 162 Randolph street, situate, lying
and being in the city of Chicago, and State of Illinois, ‘and in the said
county of Cook, together with the use of the yard belonging and all the
appurtenances thereunto belonging, to have and to hold said property
and premises unto the said Edward Zitsche and Frederick Roth, and
their executors, administrators and assigns, from the first day of April,
1858, for and during, and until the first day of April, 1859 ; and the
said Edward Zitsche and Irederick Roth then and there, to wit., on the
day and year first aforesaid, to wit., at the county of Cook, by the afore-
said indenture, covenanted to and with the plaintiff, that they would pay
him as rent for the said premises, the sum of ($1,200) twelve hundred
dollars per annum, payable monthly in advance, that is, one hundred
dollars on the first day of April, 1858, and one hundred dollars on the
first day of each sucéeeding month, for and during the said term of the
lease ; and that they had received the said demised premises in good
order and condition, and that at-the expiration of the term hereinbefore
mentioned they would yield wpy the said premises to the said plaintiff ;
and by the said indenture, it was then and there further covenanted by
and between the said plaintifl’ and the said Edward Zitsche and TFred-
crick Roth, that the term aforesaid, to wit., from the 1st day of April,
1858, for and during, and until the 1st dgy of April, 1859, should be ex-
tended one year longer, to wit.,, one year from the termination of said
term ; and the said Edward Zitsche and Frederick Roth thereby then
and there covenanted to and with the said plaintiff’ to pay him for the
premises and property hereinbefore mentioned, during such extension,
the same rent, and comply with the same stipulations as they had in said
indenture covenanted and agreed to, and as hereinbefore set out for the
term first aforesaid ; 7ke said extension was, however, only to take effect
by virtue of the provisions and covenants aforesaid, in the event that the
said plaintift should obtain from the owner of said property and premises
at the expiration of the said first mentioned term, an additional lease for
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one year ; and it was thereby then and there further covenanted and
agreed between the said plaintiff and the said Edward Zitsche and Fred-
erick Rotl, that in case the said Zitsche and Roth should take an extension
of the first mentioned term, they should give to the said plaintiff therty
days notice of their wishing to take sucl extension.

And the plaintiff’ avers that afterwards, to wit., on the 13th day of
April, 1858, at the said county of Cook, by a certain covenant made by
the said defendants, to and with the said plaintiff, sealed with the seal of
the said defendants, and to the court now here shown, the date whereof
is the day and year last aforesaid, they, the said defendants, for and in
consideration of one dollar then and there to them in hand paid, did cov-
enant to and with the said plaintift, that they would, and thereby did,
guarantee the punctual performance of all the covenants in every par-
ticular, which the said Edward Zitsche and Frederick Roth had made,

- and were bound to fulfill, perform, and keep on their part, in and by vir-
tue of the indenture first aforesaid.

And the plaintiff avers that said Edward Zitsche and Frederick Roth,
by virtue of the demise and lease aforesaid heretofore, to wit., on the 1st
day of April, 1858, at said county of Cook, entered into and upon all and
singular, the said demised premises with the appurtenances, and became
and was possessed thereof for the term first aforesaid, and then and there
did continue tv hold, use, and occupy the said premises from thence
hitherto, to wit., from the 1st day of April, 1858, to the time of institut-
ing this suit; and did at the expiration of the said term first mentioned,
the said Edward Zitsche and Frederick Roth and their assignees, and
those holding under, through, and by them, by virtue of said indenture,
did take an extension of said first mentioned term as provided for in said
indenture, for the term of oneyear after the expiration of said first men-
tioned term ; and the said plaint{ff did, at the expiration of' the said first
term, obtain from the owner of said property and premises, an additional
lease for one year ; and the said Edward Zitsche and Frederick Roth
did give thirty days notice of their wishing to take such extension, to the
said plaintiff, and have continued to hold and occupy, use and enjoy the
said premises and appurtenances, by virtue of said extension of said de-



()

mise and term, from thence hitherto, and saith that he did obtain from
the owner of said demised premises, an additional lease therefor for one
year; and the plaintiff avers that although he hath in all things hitherto,
faithfully, well and truly performed, kept, and fulfilled all things in said
indenture contained, on his part to be fulfilled, kept, and performed, ac-
cording to the true intent and meaning of said indenture, to wit., at the
county of Cook, aforesaid.

And the said plaintiff further avers that the said Edward Zitsche and
Frederick Roth have not, nor hath either of them, or their assigns or
those holding under them, yielded up the said demised premises to the
said plaintiff at the expiration of the term first mentioned, or at any time
since, but have, and each of them hath, wholly failed and refused, al-
though often requested so to do.

Nor have the said Edward Zitsche and Frederick Roth, or their assigns,
or those holding under them, paid to the said plaintiff one hundred dol-
lars per month for rent of said premises during said term or since, nor
have they paid any rent or any sum of money to the plaintiff, whatever,
but on the contrary, have wholly refused to do so; and the said rent
aforesaid, and every part thereof, from the first day of April, 1858, to
the institution of this suit, remains and is wholly unpaid.

And the said plaintiff avers that the said defendants have, and each
of them hath, wholly failed and refused, and still do fail and refuse to
yield up or cause to be yielded up to the plaintiff thesaid demised prem-
ises at the end of said term first mentioned, or at any time since, although
requested so to do ; and have heretofore, and do still fail and refuse to
pay to the plaintiff any portion or part or all of the rent accruing, or
which acerued during the term first atoresaid, or since the said expiration
of said term as aforesaid, in and by virtue of said demise and indenture
aforesaid, nor have they or either of them ever kept or performed, or
caused to be kept or performed, any or all of the covenants in said in-
denture, on the part of the said Edward Zitsche and Frederick Roth to
be performed.
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The Plaintiff® below, in his secoxp count, described the lease
to Zitsche & Roth, and their covenants with him, the same as in the first
count, and the same covenant of guarantee by the defendant, except
that it was made upon consideration of one hundred dollars; alleges
that plaintiff obtained the addition lease from the owner of the property
for another year from April 1st, 1859, and that Zitsche & Roth gave him
the thirty days notice of their wishing the extension for another year,
assigning for breach the non-payment of all rents on the 1st day of April,
1858, and thereafter to the time of instituting the suit by Zitsche & Roth,
and that defendants had failed to keep and perform their covenant of
guarantee.

The Third Coumnt describes the lease and covenants, and also
the guarantee of the defendants, the same as the other counts, and assigns
for breach, that Zitsche & Roth wholly failed and refused to yield up the
possession of the premises to the plaintiff at the expiration of the term,
although often requested so to do; by reason whereof the plaintiff alleged
that he had been deprived of the use of said premises from thence hith-
erto, had lost certain large sums of money, and so the defendants had
failed and refused to keep and perform any or all of their covenants, but
have broken the same to the damage of plaintiff, of $2,000.

The Appellants, Otto & Baer, appeared and pleaded separately.

1. Denying that Zitsche & Roth covenanted or agreed with the
plaintiff’ in manner and form as alleged—concluding to the country.

2. Denying that the lease set out in the declaration, was the deed of
Zitsche & Roth, as alleged—concluding to the country.

3. To the covenant of gnarantee, non est factum—concluding to the
country.

4. Denying that Zitsche & Roth failed to pay the rent, but alleging
payment of all the rent—and concluding to the country.

3. Denying that Zitsche & Roth failed or refused to yield up posses-
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30-32

39

41
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sion of the premises described in the declaration—concluding to the
country.

6. Denying that the plaintiff obtained any lease from the owner of
the demised premises, in manner and form as alleged—and concluding
to the country.

7. Denying that Zitsche & Roth gave any such thirty days notice in
manner and form as alleged—concluding to the country.

8. A plea of payment of all the rents in said indenture mentioned,
by Zitsche & Roth, and that they yielded up to plaintiff the possession
of the premises according to the form and effect of said indenture—and
concluding to the country.

The Defendant, Otto, filed the same pleas.
The Plaintiff took issue upon all the pleas.
Bill of Exceptions.

At the January Term, 1863, the case was tried before the Hon. Van
H. Hiceins, one of the judges of said court, and a jury.

Charles Tunniclifi

‘Was called as a witness on behalf of plaintiff, and being sworn, testi-
fied: That a paper then shown to him, purporting to be signed by
James Jackson, and to be a power of attorney from Jackson to witness,
bearing date the 1st day of January, 1858, was in Jackson’s handwrit-
ing, and which was read in evidence.

A paper purporting to be a lease from the plaintiftf; by Tunnicliff, his
agent, to Edward Zitsche and Frederick Roth, dated April 1st, 1858, for
one year from date, of premises described therein, was then shown to
said witness, who testified: That he executed the lease as agent for
Jackson, and that Mr. Zitsche handed it to him signed by himself, and
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acknowledged his handwriting. Zitsche said Roth was his partner, and
lived in Wisconsin. Witness stated that he refused to accept the lease
until this guarantee was executed by the defendants. Witness further
said, that he had the charge of collecting rents under said lease. The

rent was paid up to April, 1859. Mr. Otto paid him one month’s rent
under the lease, during the year 1858. The lcssees did not yield posses-
sion of the premises April, 1st, 1859 ; witness went to the premises on
that day and demanded possession on the premises. He found Mr. Myer
in possession of the house, and went to Mr. Otto and Mr. Baer on same
day and demanded possession of them. Mr. Otto ordered witness out
of the store; when witness made the demand on him, J. M. Baer said
he was very deaf. Witness did not get possession of premises ; did not
see either Zitsche or Roth. It was between five and six months after the
1st of April, 1859, before witness got possession of the premises. Wit-
nesssued Otto aud Baer before a justice of the peace, and got judgment,
but an appeal was taken and the suits dismissed for want of jurisdiction.
Witness further said, 2kat neither of the lessees gave him any notice that
they desired an ewtension of the term in the lease; but on the contrary,
Zitsche told witness that he, witness, should have the possession of the
premases. Witness collected no rent aceruing after the first of April,
1859.

The Plaintiff’’s counsel then offered the said lease from plaintiff
to Zitsche & Roth in evidence, to which the counsel tor the defendants
objected, on the ground that there was no proof of Roth’s signature to the
same. The court overrnled the objection, and the same was read in evi-
dence to the jury. To which ruling of the court, the defendants’ counsel
then and there excepted. The said lease and guarantee were then read
in evidence. So much of said lease as is material, is as follows:

¢ This Indenture, made this first day of April, 1858, between
James Jackson, of the city of Buffalo, and State of New York, of the
first part, and Frederick Roth, of Washington county, and State of Wis-
consin, and Edward Zitsche, of the cily ot Chicago, State of Illinois, of
the second part, Witnesseth, That the said party of the first part, for
and in consideration of the covenants and agreements hereinafter named
to be kept and performed by the suid party of the second part, their
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executors, administrators and assigns, has demised and leased to the said
party of the second part, all those premises situate, lying and being in
the city ot Chicago, &c., known and described as follows, to wit. : the two
story frame house known as and called No. 162 Randolph street, situate,
lying and being in the city of Chicago, &e., together with use of yard
belonging, and all the appurtenances thereto belonging, to have and to
hold the said above described premises, with the appurtenances, unto
the said party of the second part, their executors, &c., from the first day
of April, in the year A. D. 1858, for and during and until the first day
of April, 1859 ; the term, however, to be extended one year longer at
the same rent and stipulations, that is, it the said party of the first part
shall at that time obtain from the owner of the land an additional lease
for one year; but in such case the party of the second part shall give
thirty days notice of wishing such ewtension, to the party of the first
part.

“ And the said party of the second part, in consideration of the leas-
ing of the premises aforesaid, by the said party of the first part to the
said party of the second part, does covenant and agree with the said
party of the first part, his heirs, &c., to pay the said party of the first
part, as rent for said demised premises, the sum of twelve hundred dol-
lars per annum, payable monthly in advance—that is, one hundred dol-
lars on the first day of April, 1858, and one hundred dollars on the first
day of each succeeding month for and during the term of this lease.

“ And the said party of the second part further covenants with the
said party of the first part, that said second party has received said de-
mised premises in good order and condition, and that at the expiration
of the time of this lease mentioned, they will yield up the premises to
the said party of the first part in as good condition as when the same
were entered upon by the said party of the second part, loss by fire or
inevitable accident, or ordinary wear excepted, &e., &e.

- JAMES JACKSON, [sEAL.]
By C. Tunnicliff.
EDWARD ZITSCHE, [seaL.]
FREDERICK ROTH,
By Edward Zitsche.
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“Tor and in consideration of the sum of one dollar, to us in hand paid,
the receipt of which is hereby acknowledged, we do hereby guarantee
the punctual performance of all the within covenants, in every particular,
on the part of the lessees.

“ Witness our hands and seals, at Chicago, this 13th day of April,
A.D. 1858.

AUGUSTUS P. OTTO, [sEar.]

HERMAN, BAER, [sEAL.]”

The said witness Tunmnicliff here was shown a lease from H.
H. Magee, to the plaintiff, of the ground in question, dated April 1st,
1859, to April 1st, 1860 ; and witness said he knew this lease was exe-
cuted—he received it from Magee on the 1st April, 1859, and sent it to
Buffalo to get Jackson’s signature; Jackson sent it back in a few days,
signed by him; which said lease was read in evidence without objection.

On Cross-LExamination,

‘Witness, Tunnicliff, said : That he knew Zitsche, who was in possession
of the premises in question part of the term in his lease, but never knew -
Roth. Zitsche left possession of the premises in the Fall 1858. Wit-
ness don’t know that he was in possession after that time, and heard that
he left the city. Gustavus R. Meyer was in the occupation of the
premises when witness demanded them ; the saloon was occupied by him
for four or five months; by Meyer and his family. When witness got
possession, ke agreed with Meyer not to ask any rent of him afterwards.
And he, Meyer, went with witness to .see Otto, and Otto agreed to it.
Witness thought Meyer went out in October or November. Witness
don’t know that anybody objected to his taking possession. Witness knew
that on the 1st day of April, 1859, Meyer was occupying the premises on
first story as a saloon j there were four or five rooms up stairs. Knew
that Meyer occupied the rooms up stairs on the 1st of April, 1859. Wit-
ness was there as much as twenty-five times atterward, but don’t recollect
that he demanded possession after the 1st of April; but did ask him sev-
eral times to move out. There were several persons there when witness
demanded possession on the 1st of April, 1859 ; that he did not recog-
nize any of them as tenants.
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Witness was pretty certain that Meyer carried on business there two or
three months, but thinks he did not use the lower room the last part of
the time.

The lease from plaintiff to Zitsche & Roth was never assigned by the
tenants, or under let, that witness knew of. Meyer paid part of the rent
before the 1st of April, 1859, but never paid any after.

Witness went to Meyerand proposed to release him from any future rent
if they would give up possession of the premises. He went with witness
to Otto, and Otto assented to it, and witness then got the possession. Otto
did not pay a whole month’s rent. Zitsche paid part and Otto the bal-
ance. This was before the 1st of April, 1859.

The foregoing is all the evidence given on said trial.

At the request of the plaintiff’s coumsel the court in-
structed the jury in behalt of the plaintift’ as follows:

1. If the jury believe trom the evidencé that the defendants gnaran-
teed the punctual performance of all the covenauts in every particular on
the part of the lessees contained in the lease in question, and that those
covenants were violated by the lessees, the defendants are liable to the
plaintiff in this action for all the direct damages he sustained thereby.

2. 1If the jury believe from the evidence that the plaintiff’s agent
went upon the premises on the 1st day of April, 1859; and demanded pos-
session of the parties found there in possession, and that on the same day
possession was also demanded by the plaintiff’s agent of the said defend-
ants, but that possession was refused or not yielded up to the plaintiff,

that would constitute a breach of the covenant contained in the lease,
and the defendants would be liable in this action for all damages sustained

by the plaintiff in consequence of such breach of covenants.

3. The court instruets the jury that as a matter of law, whatever the
tenants in their lease were bound to do, their securities, in case of their
default, were bound to do for them.
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To the giving of which said several instructions by the court, and each

of them, the said defendants, by their counsel, then and there excepted.

Whereupon the counsel for the said defendants requested the court
to instruct the jury on behalf of the defendants as follows :

1. The jury are instructed that if they believe, from the evidence in
this case, that all the rent provided for in and by the lease given in evi-
dence, was fully paid for the whole term in said lease, and that before
the end of the term in said lease, both the lessees, Roth and Zitsche, had
quit the possession of said premises, and that no person had been author-
ized by either of said lessces, Roth and Zitsche, to occupy the same, af-
ter they had so quit the same, the law is for the defendants.

2. The jury are instructed, that although the jury may believe from
the evidence, that Meyer was in possession of the premises in question,
with the cognizance and even consent of one of the defendants, Otto,
yet if the lessees, Roth and Zitsche, never aunthorized Meger to enter
nto possession of the same, but it Meyer was in oceupation thereof with-
out right and unlawfully, then both Otto and Meyer might be liable in
some other action, but such facts will not authorize a recovery by the
plaintift in this suit.

But the court refused to give either of said instructions so asked as
aforesaid in behalf of said defendants. To which refusal the said defend-
ants then and there excepted.
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~
And the said defendants, by their_counsel, then and there asked the

v

court turther to instruct the jm.'y as follows :

3. Although the jury may believe from the evidence in this cause,
that one Meyer was in occupation of the premises in question, on and
after the first day of April, 1859, yet if the said Meyer was not so occu-
pying under the authority of either Roth or Zitsche, but was a mere
tresspasser or interloper, then the law is for the defendant.

But the said court then and there refused to give said instruction as
asked, and added to the same by writing therennder these words, viz:
“ This is so if' the lessees, at the end of their tzrm, did surrender, or offer
‘ to surrender up said premises; but they were bound to restore posses-
‘“ sion to the plaintiffs at the end of their term, or pay damages.”

With which addition and amendment as aforesaid, the court then and
there gave the said instruction. To which refusal of the court to give
the said instruction as asked, and making said addition, and giving the
same to the jury with said addition, the counsel for the defendants then
and there excepted.

‘The Jury, after retiring, returned a verdict whereby they found
the issues for the plaintiff, and assessed his damages at five hundred
dollars,

The Defendants moved fora new trial, which was overruled, and
exception.

The Court gave judgment on the verdict, and defendants prayed
an appeal to this court, which was allowed; and now make the follow-

ing
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ASSEGNMENT.OF ERRORS.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,
APRIL TERM, 4. D. 1864.

Augustus P. Ofto, and

Herman Baer,
Appellants,
V8.

James Jackson,
Appellee.

POINTS FOR APPELLANTS.

Jackson, the plaintiff below, sued Otto and Baer, the defendants be-
low, in covenant. The declaration, containing three connts, sets out the
cause of action substantially thus: That on the 1st day of April, A. D.
1858, by indenture made between the plaintiff and Edward Zitsche and
Frederick Roth, sealed with their seals, and shown to the court, the
plaintiff demised to Zitsche & Roth certain premises in Chicago (describ-
ing them), for the term of one year from that date, for the rent of $1,200
per annum, payable monthly. That Zitsche & Roth, by said indenture,
covenanted to and with the plaintiff to pay said rent; that they had
received said premises in good order and condition, and that at the expi-
ration of the term thereinbefore mentioned, they would Yield up the said
premises to the said plaintiff. The first and second counts allege that
the lease provided that Zitsche & Roth should have the said premises for
a second year, at same rent, and under same stipulations ; the said exten-
sion was, however, only to take effect by virtue of the provisions and
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covenants aforesaid, in the event that the plaintiff should obtain from the
owner of said property, at the expiration of the first mentioned term, an
additional lease for one year ; and the said Zitsche & Roth, if they de-
sired such extension, should give the plaintiff thirty days notice of their
wishing to take such extension.

These two counts respectively aver that the plaintiff did obtain such
additional lease of the owner of the premises at the end of the first men-
tioned term, and that Zitsche & Roth gave the thirty days notice of their
wishing the extension.

Avxrs, that Otto & Baer, the defendants below, on the 13th of April,
1858, by their covenant, to and with the said plaintiff, sealed with their
seals, and shown to the court, for the consideration of one dollar paid
them, did covenant to and with the plaintiff, that they would and thereby
did guarantee the punctual performance of all the covenants in every
particular, which Zitsche & Roth had made, and were bound to fullfil,
perform, and keep on their part, in and by the indenture first aforesaid.
And assigns, for breaches of the covenant of defendants, 1st. That
Zitsche & Roth did not yield up the possession of the demised premises
at the expiration of the first mentioned term. 2nd. That they contin-
ued in the possession of the premises after such expiration, and failed to
pay any of the rent from April 1st, 1858, to the time of the commence-
ment of the suit.

The TirD counT is based upon the same demise to and covenants by
Zitsche & Roth, and same covenant of guarantee by detendants, and
alleging for Lreach that Zitsche & Roth did not yield up the possession
of the demised premises to the plaintiff at the expiration of the first men-
tioned term.

So that the case of the plaintiff, as made by his declaration, presented
two grounds of recovery, only:

First. That the plaintiff obtained the additional lease of the owner
of the demised premises ; that Zitsche & Roth gave the thirty days no-
tice of their wishing the extension of the lease for another year; their
failure to pay the rent during either the first or second year, and the lia-
bility of the defendants therefor under their covenant of guarantee.

And Secondly. That Zitsche & Roth did not yield up the possession
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of the demised premises to the plaintiff at the expiration of the first
mentioned term, whereby the plaintiff was deprived of the use thereof,
and sustained damages. No other breaches were assigned.

The defendants, pleading separately by their pleas, put in issue all
the material allegations of the declaration, and especially the allegation
that Zitsche & Roth covenanted with the plaintiff in manner and form
as alleged ; and to the allegation of the covenant of guarantee of de-
fendants with the plaintiff, non est factum. Also, a plea of performance
of covenants.

On the trial, the plaintiff’s counsel introduced Charles Tunnicliff,
plaintiff’s agent, who was the only witness sworn in the case. A paper,
purporting to be a lease from Jackson to Zitsche & Roth, dated April
1st, 1858, was offered in evidence without proof of its execution. To
this, the defendants’ counsel objected on that ground ; but the court over-
ruled the objection, and the same was read to the jury, and exception
(Abs. Ree., p. 7).

The plaintiff’s counsel then read in evidence a f)al)el', purporting to be
signed and sealed by the defendants, as follows :

“TFor and in consideration of the sum of one dollar to us in hand paid,
¢ the receipt of which is hereby acknowledged, we do hereby guarantee
“ the punctual performance of all the within covenants, in every partic-
“ ular, on the part of the lessees.

“ Witness our hands and seals, at Chicago, the 13th day of April, 1858.

“ AUGUSTUS P. OTTO, [seAL.]
(Abs., p. 9.) “ HERMAN BAER, [sEAL.]”

- The last mentioned is the only pretended covenant purporting to be
made by the defendants, which was given in evidence.

It appeared in the evidence that Zitsche alone went into the occupation
of the premises; that the witness Tunnicliff never knew Roth ; that
Zitsche occupied the demised premises until the Fall of 1858 ; that
having promised the witness (plaintiff’s agent) to give up the premises
to him (witness), Zitsche quit them in that Fall, never was in possession
of them afterwards, but left the city ; that after that, one Gustavus R.
Meyer, somehow got into the possession of them, but not with the au-
thority of either Zitsche or Roth—was there on the 1st day of April, 1859,
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and some months afterwards; that the witness took one months’ rent of
Meyer before the 1st of April, 1859 (but how much does not appear), and
none afterwards; that witness made no effort to get Meyer removed, or
to collect rent of him, but, on the contrary, expressly agreed with him
not to charge him any rent if he would move out, which was assented to,
and he went out (Abs., p. 10) under that arrangement (Abs., p. 10); that
neither Zitsche or Roth ever gave any notice that they desired an ex-
tension of the lease, but, on the contrary, Zitsche told witness that he
(witness) should have the possession of the premises (Abs., p. 7). It did
not appear that the plaintiff ever got an additional lease of the demised
premises, for one year from April 1st., 1859, of the owner. It does ap-
pear that he got a lease ot one II. . Magee; but there is no evidence
that Magee had any interest in them (Abs., p. 9). The witness testified
that all the rent of the premises, from April 1st, 1858, to April 1st, 1859,
was paid (Abs., p. 7). \

Under this evidence (and there was no other witness), and the state of
the pleadings as aforesaid, the court, in the fourth instruction given on
behalf of the plaintiff (Abs., p. 11), instructed the jury as follows :

4. “Tf the jury believe, from the evidence in this cause, that the
“ tenants, Roth & Zitsche, covenanted to yield up the premises in ques-
“ tion, at the end of their term, in as good condition as when they entered
“ upon them, and they failed to keep said covenant, then their sureties
“ became liable for all the damages which the plaintiff sustained by reason
“ of such failure. The amount of rent stipulated in the lease, is pre-
“ sumptively the true measure of damages sustained, the same to be com-
¢ puted by reference to the time during which the plaintiff is shown to
‘ have been kept out of possession.”

To the giving of which instruction by the court, the defendants, by
their counsel, excepted (Abs., p. 11).

The bill of exceptions sets forth all the evidence given on the trial
(Abs., p. 10).

The jury found for the plaintiff, and assessed his damages at $500 (Abs.,
p- 12). The defendants counsel moved for a new trial ; which was over-
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raled by the court, and exceptions by defendants (Abs., p. 12), and judg-
ment was given for plaintiff, for that amount.

‘We now ask for a reversal of that judgment of the Superior Court of
Chicago, for the following reasons :

I.

The said fourth instruction given by the court on behalf of the plaintiff
below, was manifestly erroneous, absurd and illogical ; calculated to mis-
lead the jury, and without it, the court should presume that the verdict
of the jury, wholly unsupported, as it was, by the evidence, would not
have been found.

1st. The action of covenant is defined to be ¢ a remedy provided by
“ law, for the recovery of damages for the breach of a covenant, or con-
‘ tract, under seal.”
1 Chit. Pl., 115.

The plaintiff must assign the breach, and show, on the face of his dec-
laration, that he has sustained damages.
Gould v. Allen, 1 Wend., 182.

The breack, also, must be proved as laid in the declaration.
2 Greenleaf, Ev. sec. 236.

“ Upon a covenant to repair, and issue joined on a general traverse of
¢ the breach, the plaintiff must prove the actual state of the premises, so
“as to show that they were substautially out of repair; and in doing
¢ this, ke will be confined lo the matters empressly alleged as constituting
“ the breach.”

2 Greenleaf, Ev. scc. 245, a.

The breach, for rot yielding up the possession of demised premises to
the landlord, at the expiration of the term, and that of failing to yield
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them up in as good condition as when the tenant entered upon them, are
totally distinet in nature and character ; the former involving an inquiry
as to the possession of the premises, merely, the latter into their state and
condition. The former is specified in the declaration ; the latter is not
even alluded to.

It was, therefore, a palpable error for the court to submit to the jury
the consideration of a breach, not assigned, and in reference to which,
there was no evidence.

2d. There being no evidence as to the condition of the prewmises,
aggravates, instead of mitigating or avoiding the error in that behalf.
The court told the jury that it the tenants failed to keep said covenant,
viz: that they “ would yield up the premises at the end of their term, <n
“ ag good condition as when they entered upon them,” then their sureties
became liable for all the damages which the plaintiff sustained by reason
of such failure. Here the court, as if aware that there was no evidence
on the subject, supplies the defect by the application of a rule most
glaringly erroneous, viz : that ¢ the amount of rent stipulated in the lease,
“ s presumptively the true measure of damages.” Supposing there had
been such a dreach, assigned, as that submitted by the court to the jury,
could there be a more unreasonable rule of damages conceived of, than
that fixed by the court below? If that rule is warranted by the law of
the land, it is time tenants became aware of it. A tenant takes a store
in good condition, under a lease with a similar covenant, at a rent of five
thousand dollars for a year. By accident, paint becomes marred, and
windows broken ; twenty-five dollars might repair all, except natural
wear. He pays all the rent, and quits, but neglects to make the repairs.
He will be surprised to learn that such neglect keeps alive the covenants
of the lease, as to the rent, and the penalty of such neglect is presumptively
the five thousand dollars.

8d. But the amount of rent stipulated in the lease is not presumptively
the true measure of damages, for the breach of not yielding up the prem-
ises, at the expiration of the term. The true rule is the value of the use
of the premises during such time as the plaintiff was deprived of them.
That was the rule given to the jury in the case of Hennicot v. Sherwood,

AR VDS G
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22 Ills., 194, by the first instruction on behalf of the plaintiff in that case,
and upon appeal, this court said, “The instructions given by the court,
¢ both for the plaintiff and defendant, presented the law arising on the
« facts in evidence, as we believe, correctly,” and no other rule could
with reason, and esupported by authority, be adopted.

Bramley v. Chesterton, 2 C. B. (N. 8.) 592.

/2 Jies / /@/ﬂéz/ 373
II.

No cause of action was shown by the evidence in this case, and the
court erred in overruling the motion for a new trial.

1st. Because the plaintiff is not named in the covenant sued upon.

¢« But, though covenant lies as well on a deed poll, as upon a deed in-

“ dented, yet the parties must be named therein; and, therefore, when
¢ in covenant, the plaintiff deciared that J. S., being arrested at his suit,
“ and in the custody of the bailiff, the defendant promised and engaged
“ to bring in the body of J. S. into the custody of the bailiff, on such a
“ day, on demurrer it was holden, that the action would not lie, Zke
“ plainti ff not being named in the agreement, and no averment dekors
¢ could avail him.”

2 Bae. Abr., 555.

Green v. Horn, 1 Salk, 197.

De Bolle v. The Pennsylvania Ins. Co., 4 Wharton,

Rep. 68, 14 Vesey, 187.

Keatly v. McLeagherty, 4 Missouri R., 221.

Harris et al. v. Camplell, 4 Dana, R. 587.

How v. Ilow, 1 New IL, Rep. 49.

Hinckly v. Fowler, 15 Maine, R. 285.

It is alleged, in the declaration in this case, that the defendants coven-
anted with the plaintiff; but this allegation is not supported by the
proof, and, therefore, the verdict cannot be sustained, and a new trial
should have been granted.

2d. There was no cause of action established by the evidence, because
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the rent was fully paid for the whole term of the lease, and there was no
breach of the covenant, to yield up the premises at the expiration of the
term, shown. Zitsche promised the witness to quit the premises, and
he did quit them. No notice to witness was necessary.

James v. Pope, 19 New York R., 824.

The plaintiff had the affirmative of proving the breach of the covenant,
and it was for him to show that Meyer was in possession without his

consent.
Taylor, Land and T., sec. 684.

Why did Tunnicliff not explain when, and under what circumstances,
Meyer went into the occupation of these premises? It appears, affirma-
tively, that Zitsche & Roth neither assigned any lease or under let to
Meyer ; and Meyer will not be presumed to have committed a trespass
or forcible entry. Besides the presumption that he did not, the circum-
stances all tend to show, that his remaining there four or five months,
when Tunnicliff was so frequently on the premises, and when if not
there by authority, he could have been removed summarily under the
statute, that Meyer’s occupation wus a a mere contrivance, whereby the
defendants might be harrassed and oppressed. Instead of proceeding to
remove Meyer under the statute, Tunnicliff instituted half a dozen suits
against the defendants, who were mere sureties, if they were under any
relations whatever to the plaintiff.

IT1.

There being no evidence in the case of any damage to the plaintiff,
the jury must have based their verdict upon the amount of rent stipu-
lated in the lease, for the longest time mentioned by Tunnicliff, during
which he says Meyer was in occupation of the premises after April 1st,
1859.

Witness said it was between five and six months after the 1st o' April,
1859, Lefore he got possession (Abs., p. 7). The rent was just $100 per
month. This evidently was the basis of the verdict. Now, by recover-
ing this rent, the plaintiff has, by the perversion of the law Ly the court

below, been enabled to do indirectly, what he could not do directly. If the
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defendants’ covenant had been such that an action could have been main-
tained upon it, and the lease to and covenants by Zitsche & Roth been
established by competent proot, and Zitsche & Roth had held over, still
the defendants, as sureties, would not have been liable for the rent.
Brewer v. Knapp, 1 Pick. R., 332;
Kennebee Bank v. Turner & Chase, 2 Greenl. R., 42 ;

and much less would the sureties be liable for the rent, when the prem-
ises were occupied by another, who did not hold under or through

Zitsche & Roth.
Newman v. Mackin, 13 Smedes & M., 383.

MocALLISTER, JEWETT & JACKSON,
Ats for Appellants.






