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SUPREME COURT.

STATE OF ILLINOIS.

e O ———

THIRD GRAND DIVISION.

APRIL TERM, 1862.

ABSTRACT :
GUY H. CUTTING, Impleaded, &c., Appeliant,

S —

ANDREW J. CONKLIN.

APPEAL FROM SUPERIOR.COURT OF.CHICAGO.
The plaintiff’s declaration contains’a siigle count in assumpsit in
the usual form, on a promissory note.

CorY oF INSTRUMENT SUED ON :

$300.00. ’ ~ Chicago, Feb’y 22d, 1860.
f=] R

Five months after date we promise to pay to the order of
J. E. Conklan Three Hundred Dollars, Dollars, at our office, value
received, with interest at ten per cent.

WALKER & CUTTING.
(Endorsed,) J. E. CoxxLix.
Defendant Walker was not served, and did not plead below.

Cutting plead ‘general issue non assumpsit and notice of special
matter. LR

At the April Term, 1861, of said Superior Court, a jury was
waived, and cause tried by Hon. Vax H. HiceIns.
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The plaintiff’ offered in evidence the note, which is in the words
and figures following :

$300.00. Chicago, Feb’y 22d, 1860.

Tfive months after date we promise to pay to the order of
J. E. Conklan, Three Hundred Dollars, Dollars, at our office, value
received, with interest at ten per cent.
WALKER & CUTTING.
(Endorsed,) J. E. CoNrLIN.

And no more proof was offered by the said plaintiff.

12 & 13 The defendant then introduced as a witness, James E. Conklin

13

13
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(not material to points made).

Defendants then introduced L. D. Nichols. (His testimony not
considered material to points.)

The defendants then introduced as a witness Wells Meek, who
testified as follows :

“T am book-kecper for the defendants ; was present at a conversa-
tion between J. E. Conklin, to whom the note in this case was
made, at the office of said defendants, in this city. Mr. J. E. Conk-
lin proposed to throw off the interest at ten per cent., and the bal-
ance due on the due bill, if he would pay him np. Could not state
any part of the conversation. Don’t remember that any money
was paid at that time. Cutting stated to him that his leaving the
yard was contrary to the rules. Iheard a subsequent conversation
on the same subject, of raising the money, in which Conklin agreed
to throw off the ten per cent. Some money was paid to Conklin by
Cutting at that time. T cannot tell how much.”

Cross-Examined by plaintiff’s attorney :

“Don’t remember whether all the notes were then due. Cutting
requested him to bring all his claims in, I should think.”

The defendants then introduced Robert Smith as a witness, who
testified as follows :
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«T had a conversation with J. E. Conklin, the person to whom
the note in this suit was made. He offered to throw off ten per
cent. on the amount of his claims, if Cutting would pay him by
such a time; don’t remember what time it was. e said he con-
sidered what he-offered to throw off as good as one hundred dollars.
I think the store bills were mentioned. Cutting made the altera-
tions of the initials of payee’s name. The plaintiff stated to me,
in conversation, that he had been at a good deal of trouble attend-
ing to his brother’s business in this matter.”

And the defendant here closed his testimony, and no more proof
was offered by either party. Thereupon, a verdict and judgment
were rendered by the Court against said defendant, Cutting.

Motion for new trial filed by defendant, as follows :

1st—Because the plaintiff is not the legal and done fide owner of
said note, but the same is the property of the said payee.

2d—That the said note was never legally and properly assigned
to the said plaintiff. :

3d—That the said court found a verdict for more than the plain-
tiff was entitled to recover.

4th—That the time for the payment of said note had been ex-
tended on a good and valuable consideration, and money paid on
the new agreement, which was disregarded by the payee on having
this suit brought before the time expired.

5th—That no consideration at all was paid for the transfer of said

note.

6th—That said note was altered in a material part after the same
was made, and is therefore void.

J. W. WAUGHOP,
For Appellant.
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ERRORS ASSIGNED.

1st. The Court below erred in not rejecting the note offered, and
admitted as evidence in this cause, on the ground of a variance be-
tween the said note and the declaration of the plaintiff below, in

the following instances, to wit:

1st. The said plaintiff below described the said defendants below
in his said declaration as “defendant,” in the singular number,
when they should have been charged in the plural number, as they
were both sued and were both liable.

5d. The note is dated “Feby,” and the said declaration
charges it to be dated «TFebruary,” without any qualification or
allegation as to the legal effect of the abbreviation of the word.

3d. The payee of the said note is J. E. Conklan, according to the
copy filed with the declaration and by the note itself, and the said
payee is described in the said declaration as J. E. Conklin, without
any qualification or charge as to the legal effect of the variance, the
name in the note as payee, and the name of the payee in the declar-
ation, being different names.

4th. Tt is alleged in the said declaration that the payee endorsed
in writing the said note, and there and then ordered and appointed
the said sum of money in the said note mentioned to be paid to the
said plaintiff, &e., when in truth and in fact there is no endorse-
ment whatever on the back of the said note, except and only the
pame of «J. E. Conklin,” signed in blank, and no copy of the
instrument, endorsed as alleged in said declaration, was filed with

the declaration in said cause.

9d. The Court below erred in giving judgment in favor of the
said plaintiff below, when he was not the owner of the note sued
on, and not legally entitled to recover thereon.
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SUPREME COURT.

Third Grand Division. A
APRIL TERM. A. D. 1862.

CULTING, Impleaded, &c.,
vs. }
CONKLIN.
g

POINTS.
VARIANCES.

‘1st. The plaintiff bélow charges the defendants as ¢ defendant,”
in the singular numbér, when there were two defendants.

2d. The note 0ﬁ‘qred in evidence is dated “TFeby,” and in
thewdeclaratiqir} is described as dated ¢ February,” without any allega-
tion as to the legal effect. :

3d. The p_ayee” of note, as alleged in Narr, is J. E. “ Conk-
lin,” and in the note the name of payee is J. E. Conklan, without
any allegation as to discrepancy.

4th. The Narr alleges the note to have been endorsed in writing,

when in fact there-was no written endorsement, but the same was
blank.

Spangler vs. Pugh, 21 11 p. 85.

5th. The Couwrt below erred in giving judgment in favor of the
said plaintiff below, when he was not the owner of the note sued
on, and not legally entitled to recover thereon.

J. W. WAUGHOP,
Att’y for Appellant,
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