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A Synopsns of Record.

'Wnlkmson and McGilvra were co- p‘ll‘bﬂcln in the practice of law,
from September; ‘A. D.- 1856, to:February, A. D. 1858. Gran-
ger was a client of the firm. In May, A. D., 1858, Wilkinson and
MeGilvra, recovered judgments against Granger in the Circuit Court
of Cook County, amounting to $1254.95. The firm of Wilkinson
& McGilvra were, however, indebted to Granger for moneys col-
lected, &c., in the sum of $557 00. The real balance then due from
Gmnner to the firm, was $697.95. Ia July, A. D. 1858, Wilk-
inson and Granger protended to settle the clanims and judgments
between Gra.nfrel and £iié firm of Wilkinson & McGilvra, *MeGil-
vra immediately filed his bill in the Cook County Court of
Common Pleas, against Wilkinson and Granger, alleging, among
other things, that soid settlement was fraudulent, and praying that
it might be set aside, and for naught held. Said Court did, by its
final decree, set aside said agreement as fraudulent, and ordered ex-
ecution to be issued upon the common Law, judgments for §697.95,

Granger complaing that said Decree is erroneous, in general
terms, without specifying in his assignment of error, the particulars
in which the Court erred. I take it, however, that the only ques-
tion presented by the Record, is whether the Decree in so far as it
sets aside the said pretended settlement, should be modified. I shall
therefore proceed to discuss this pretended settlement of the firm,
demands  and accounts, between Wilkinson and Granger. Was
that such a settlement of the firm demands, or payment by Granger
of his indebtedness to the firm, as in law to bind the firm ?

- Facts a3 proved.
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In the month of June, A. D., 1858, in Wilkinson's office, Gran-
ger is notified by McGilvra, not to settle with Wilkinson, unless he,
MecGilvra, should be present and assent. (See Grant's testimony,
page 64 of the Record.)

About the 14th of the same month, Grangor was 2gained noti-
fied by MeGilvra (through Holt) not to settle vith Wilkinson.
(See Holt's testimony, page 56 of the Record.)

Granger all the time refusing to have anything to do with McGil-
vra in the way of making a settlement, Un the'23rd day of July,

. A.D. 1858, Granger and Wilkinson make an attempt settlement ,
~ and pretended to settle the firm's demands. But how? Why?

“Granger in putsaance of & previous arrangement with Frisbie and -
Wilkinson, gives his note to Joy and Frisbie to pay a private and
individual indebtedness of Wilkinson's to-' Joy, for the amount of
$250.00, with full knowledge that it was u private debt of Wilkin-
sons.

(See testimony of Frisbie, page 107 and 108 of the Record.

Granger, also, at the same time and place gave his note to Wilk-
inson as an individual (Wilkinson being the puyes of the said note)
for the sum’ of $300.00, and pays Wilkinson $50.00 in money,
making in all the sum of $600.00.- -The $300.00 note was trans-
ferred by Wilkinson to Joy & Frisbie to pay the balance of the
demand of Joy upon Wilkinson. (The $300.00 note is
now in judgment at the suit of Joy & Frisbie.) Wilkinson was in-"
debted to Joy upon two promissory notes, one fur $250, and the’
other for $800.00, secured by chattel mortgage. The $250.00 -
note was due at the tima of this settlement.

(See Frisbie's testimony, page 107 and 108. of the Record,

Wilkinson then, in consideration of thase valuable services ren-
dered, and kind offices performed by his most obliging friend, Gran-
ger, takes it upon himself to receipt in full to Granger, all demands. .
(and espicially the two judgments) of the firm, against him, Gran-
ger, and to stipulate and covenant that said judgment should be
satisfied of record. K The two mnotes were cxecuted and delivered,
the $50.00 paid, and the receipt given by Wilkinson, on the same,.
day, and was an entire transaetion. These are the facts. Now
what is the law upon these facts?

Ttis not denied ‘that even after dissolution u creditor of the ﬁrm;
without fraud, and in good faith, and without notice, may pay his-
debt to either member of the firm. But a payment after noticg, .-
and even without fraud-or a misapplication of the funds of the firm;:
is,void as to the partner dissenting. :

See Grey vs. Jones, Breese Rep. p. 167.

But Granger did not pay the firm demands in any way, shape or
manner. He paid $50, in money to Wilkinson, and that was all.
To be sure he gave his note to Joy & Frisbie for $250, whick he
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subsequently pmd ‘and now seeks to charge to the firm. .Why, he
- might as well pay the expenses of a banquet. given by Napolean
“IIL, or "o missionary to’ the ’ Féjee Tslands, and theri charge'the
“same to the fixa of Wilkinson & McGilvra. It was certainly very
kipd in Mr. Granger to:pay Mr;, Wilkinson’s-private debts, and. M.
~ Wilkigson ought to be very grateful, but that is a matter between
themselves; and they must not trouble their neighbors with it, But
to return. ' Next comes the $300.00 note given by Granger to Wilk-
inson. - A’ pfomissory note in the absence of any express-agree-
ment, if given for anaccount even, say nothing about the account
- being in- judgment, is only a conditional payment, if given to the
right party. : _
See Burrit vs Smith, 10 Fostor, (N. H.) 256. .
Coburn vs.-Odell’ 10 Foster, (N. H.) 540.
ﬂ[oodJ vs. Mubile, Marine Ins. Co. 27, Ala. 294
Noel vs Murray, 3 Kernan, (N. Y.,) 167.
Zarrano vs. Wilson, 8 Cash, 424.
Sw:et vs Jones, 2 R. L; 270.
Steamboat Charlotte vs.. Hammond, 9" Miss: 59.

"‘And numerows other authorities.

.+ But Granger did not give his note to. the firm, but: ta- Wilkinson
individually. - Now Isubmit tl at the giving of sucha note was na pay~
ment of the firm judgments, as against the. firm. I have not been
nble to find any. case upon all fours with this, for the reason, I sup-
pose that the claim, that the giving of such a note would be a good
payment .to a firm, is 50 absurd that it never was made in a Court
of Justice before.

I find it decided however that the receipt of property (not a note)
¢ ig not ¢n stself a payment of a debt, and can only become so by
ngreement to receive such property as puyment.”

‘. ¢ Suchan agreement is a'new contract; #nd will not be bmdmo

7 bn'the the firm; if made by a former partne: after: the dxssolutmu

'-WIthout the eonsent of his co- pnrtners

See Kirk vs. Hiatt, 2 Carter, ([n.) 322.
" Yandus vs, Lafavuu;, Blacktold 371"

But there is another riew to be taken of. thxs settlement; suppos,

. ing that by any- pessibility the giving of these notes, in gocd faith,
might be considered a payment of the firm demands. That view is,.
that such payment was a fraud upon the firm. There can‘be'ng,.
" doubt, from the facts disclosed by the reeord, that between: Gmnger
and Wilkinson- there was a gross mzsapplzeatwn of*“the funds of ‘the
firm, (if the notes-in' question everwere copartnership assets:) = If

the misapplication was by Wilkinson, Gmnger had full notice and
knowledge of the fact.

Story says “a contract with one member of a firm ' by a third
. person Wwho has knowled«re or notice that the partner is uctmg in
_ violation of his obligations and- duties to the firm, or for purposes
.dmapproved of by the ﬁrm, or in fraud of the firm, will be void as
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to the firm, however binding it may be upon the individual partner:

making it,”” .- This (says the learned "author) is a patural result of :
the principles of justice and equity applied to every other contract,
as well as to partnership contracts.

Bee Story on Partnership, see. 128, and authorities there cited-

'The same doetrine applies @ fortionr? to cages of fraud, sn.ys the
satne author, See Story on Part., sec 131. .

When one partner misapplies the funds or gecurities or ather

effects of the copartnership in discharge of his own private debts,
claims or contracts, (says the same author,) ‘“in such ¢agesthg

creditor dealing with the partner, and knowing the circumstances,
will be deemed to act male fide and in fraud of the partnerships
and the transaction by which the funds, securities and other effects
of the partnership have been so obtained, wiil be treated as a nulli-
ty.” Again: ¢3o a release of the partnership debts by one part-
ner (which will ordinarily extinguish the partnership debts) will bo
held inoperative and void as to the firm, if taken in discharge of
the separate debts of the partner releasing it, by his ereditora knows
ing all the circumstances,” See Story on Part., sections 131 and
132.- - Also see :

5 Cowen, 489 ;

T Wendell, 326;

12 Peters’ Sup. Court Rep., 230;

4 Scummon, 378;

12 111,, 298.

The ahove cases establish.the doctrine that the misapplication of
dopartnership funds is a fraud in law, whether it is made with or
without knowledge or notice. The same authorities, and numerous.
others, establish beyond. controversy, that a debtor of a firm who i3
n-creditor:of one of the partners, cannot, by any arrangement with
that partner, procure the payment of ‘his demand against the indi-

vidual partner out of the amount due from him to the firm, either .

by:way. of ‘offset, or by paying the debt due to the firm to the in-
dividual partner, and then receiving it back again from him to pay his,
the firm debtors, demand against the partner. Then in the case at bar,
if Wilkinson had owed Granger $550.00, and that amovnt had
been deducted from the $697.95 due to the firm from Granger, oF;,"
if Granger had paid Wilkinson the firm demand and Wilkinson had
ppaid back to Granger $550.00 of the same, then there is no earthly’

doubt but that such sottlement would not bind the firm even without *

notice; and the oase is certainly much stronger with notice from
McGilvra not to settle.  What is the difference whether Granger

misapplies the partnership funds (if the Court considers those notes y
‘partnership funds) to pay Wilkinson’s debt to Joy & Frisbie; 1"

Joy, or to pay Wilkinson’s debt to himself (Granger.) And the
Court will here recollect that if Granger did not actually misapply
the $300:00 note, he put it inta Wl]kmson s power to -transfer it
béyond the reach of the firm: The firm céuld not reach ‘that note’
in‘the ‘hands of.Toy ‘& "Frisbie. Tt was the individual property of
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Wilkinson; 50 far:as-it appenred. -uponiits.fice, It was negotidble -
paper, und a bora Jide halder for a. valuable’ consulemtwn, would:”
beyprotected in law and equity. If Granger jind: -pitd the snoney
to;Wilkinson direct, not knowing of, or aiding in the mxsnpphcutmn
of the funds of the firm, and:without' notice not.to settle; the-cpeg. i
\mu{d be quite different.” But Granger himself, with.full knowledge
and repeated notige, pays the individual debt of “Wilkingon " to s’
i person, and ‘now geeks to charge the firm with such payment:
Cpn there bo any question but that this was a fraud: upon ‘thie* firbi;**
even if. the transaction stopped here,-and the $800.00 note had nét >
béen given to Wilkinson? Certainly not. ~Then this settlemet’lt %
‘must be set aside as fraudulent and void as agairist the firm; and"
set'aside entirely and 4n tofo, for it was one entire tr ansaction, and -’
if ‘tainted with fraud it is void 7n “toto. It will be c¢laimzd by Gran-:-
ger, _Ipxesume, that the. payment of ‘the §50.00 alone, or perhaps:
that the payment of the $50.00 and the giving of the !$300.00-
note, was an independent. and. valid consnderatlon fOl the receipt or .
release. by Wilkinson of . the firm demand, and: that the"settles
ment ought ofily.to be set aside as to the $700 00 note.” " In 1ephz
. Isay that—Fraud vitiates. and avoids, in toto, both - at law.and. in
equity, every.confract and agreement which is tainted by it.
See Chitty on, Contracts, pages 688 and :Ol noté 1, (mmgmm},
690 and-601.) -
Hovenden on quds vol 2, pawe 4. :

Jarvis vs. Péck, 1-1off., page 479.

Bond._ et al vs. Mather, 11 Cushing, pages 1 & 8.

Crayton vs. Munger, 9 Texas Rep 285.

Hgitt va. Holcomb, 8 Foster (N. H.) 535,

T the case of Bond et al vs. Mather the Court say, ¢ If the
part'which is-good depends upon that which is bad, the whole ig
void; and s0“I take the rule to be, if any purt of the “considera-
tipn-bemalum én se, or the good and the void consideration bg' 80
mlxed or the contract ' as “entire; thal: thexc cun be'no appomom
ment; )

But it is, msnsted by Grunger that saul settlemant should be seq
nsxde conly as to .moiety of the demand, and that McGllvm shonld.
look to Wilkinson or the.assets of ‘the firm for any general bmhmc&
whxch ‘may be due him from the firm. In the first place,: the ns-_
eumptxon that a moiety of the whole belongs to each partner is false, -
!or each pn,rtners interest is an undmded half of the whoIe and -
bpaxdes he has & lien upon the assets and demuuds of - the firm for, ..
any: ,bo.lanoe that may be due to hlmself or any credxtor of the ﬁrm

PR i el See Story ‘on Part., sec. 97 and 326

Secondly, 1f McGllvm has a 1emedy o.gmnst Granger and le-
kmson both,: he muy enforce , his -claim_against both or exther, and
they must make contmbutlon among themselves They cannot dxc-
tate: m the premlses '

,'. y .f..,?‘.‘,_';.

Tlm'dly, lekmson 18 msolvent' Sce “page of bhe vrecord
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~ Fotrthly, Theto ate not partnership assets sufficient to pay McGil-

¥ra the balance due him, including the amount decreed to be col-
locted from Granger. :

The bill states that in all probability theto gannot be collected
froni-the assets of the firm (including the demit against Granger)
hove shan $1000.00 after paying the expenses of collection, which
4s a mattor of fact is more than will be collected. Deduct from

. thet.the $225.00 which the firm owes, and the balance is $775.00.

Therefore McGilyra’s only remedy is against Granger. But again,
Granger harps upon the hardship of having to pay this demand
twice, How that may be as to the $300.00 notc (now in judgment)
I‘am pot prepared to say. If he does have to pay it twice, it is
onlythe:result of his own folly, injustice and fraud. He ought to .
‘he ,compelled to pay this amount again, not only in Jjustice: to the

.-, dafendant, McGilvra, but as a penalty for his fraud in the matter.

Why. did he refuse to settle with Wilkinson and McGtlvra together,
3 not;from maliciops wilfulness ?  Then again, why did he not pay

- thp.money, or give his note to the firm? or if he was desirous of

making..an honest settlement of the firm demands agajnst hirg,

" MeGilvea  was willing to compromise the claims for the same sum

which swas the, basis of the pretended settlement between Granger
and Wilkinson. But no; Granger would not give two motes, one

.o Wilkinson ond the other to McGilvra. Ile must see to it himself

that the whole of the amount should be appropriasted to Wilkinson’s:
.use and benefit, Any man that will work so hurd to defraud ano-
teor, and run such risk to have his will, is entitled to no sympathy

~,a%thé hands of any court. But, it may be asked, why did McGil-

_vta propose to settle these demands against Granger and take one-

- half'the amount to be received in settlement? The reply is obvious,

and literally true in the case, viz: that he was anxious to save
“wh4t he could from the inordinate and reckless grasp. of his insolv-

*.ent partner, Witkinson. He very naturally came fo the conclusion

that one-half was better than noneat at. And again, he would rather

i1o0se one-half, or two or three huandred dollars than be at the ex-

‘ponse, and suffer the annoyance of a litigstion of this character.

-Now I repeat, in conclusion, that the record shows clearly and
.gonclusively beyond all doubt, that in this pretended settlement, it
.was the deliberate intention and preconcerted determination - of
@ranger and Wilkinson, acting in perfect concert, that the whole of
the amount due trom Granger to the firm, should bo applied at alt
hazards to Wilkinson’s use, and to pay Wilkinson’s private debts.

“ Frisbee had consulted with Granger and Wilkinson before either.
wf the notes was given by Granger, (Sce Frisbee’s testimony page
107 of the-record), and the whole thing was planned and perfectly
understood by Granger and Wilkinson, the parties to this fraud, for
fraud it is and nothing else, both in law and in fact. :

: JOHN J.-McGILVRA.

Pro, se.







