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STATE OF ILLINOIS, IN SUPREME COURT,

THIRD GRAND DIVISION AT OTTAWA,; APRIL TERM, 18537.

JOHN R. SMITH, :
JAMES C. WALKER, } APPELLANTS.

vs.

JACOB HEDRICK. } hrrhin.

An Appeal from a Decree in Equity of the McLean Circuit Court.

BRIEFFOF APPELILANTS.,

The question involved, is : 'Was the land in controversy at the date
of the settlement of Hedrick, subject to the right of pre-emption un-
der the laws of the United States? The Commissioner of the Gene-
ral Land Office has decided that it was. We cont:nd that it was not ;
and to sustain our views of the law, the following argument is respect-
fully submitted :

The decision of the Com of the General Lund Office is not final,
but leaves the matter open for the decision of the Courts, see Wil-
cox vs. Jackson, 13th Peters, p. 498; U. 8. vs. Gear, 3d Howard, 120,
Brown’s Lesse »s. Clements, 3d Howard, 650. In the first case
named, page 511 and 512, the Court say, *“ Even assuming that the
““decision of the Register and Receiver in the absence of fraud, would
““be conelu~ive as to the facts of the applicant then being in posses-
‘“sion, and his cultivation during the pireceding vear, because thess
““ questions are directly submitted to th m : yet if they undertake to
“ grang pre-emptions on land in which the law declaves they shall not be
“ granted, then they are acting upon a subject matter clearly not within
“their jurisdiction, as much so as if a Court whese jurisdiction was de-
““ dared not to exiend beyond a given sum should attempt to take cogni-
““ zance of u case beyond that sum.”

In the last case quoted, 8d Howard, 668, the Court use the follow-
ing language : ““This is one of the results of the mistakeu and ille-
““ gl acts of the ministerial officers of the government, which as al-
““ready shown, can neither benefit one party, nor prejudice the rights of
‘S the other.’”
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The question then involved, is purely one of law, and its solution
rests in a sound interpretation of the various acts of Congress, and of
the policy of the general government in regard to the public lands.—
The right to pre-empt lands is in derogation of common right, and if
it exist at all must have its foundation in positivelaw. We find npon
examination of the legislation of Congress upon the publiclands, that
they have exercised a liberal policy, and one that has been frequently
and very justly commended, towards the hardy pioneers of civiliza-
tion in our western wilds, who have abandoned the comforts and se-
curity of a home in an old settled country, for the privations, hard-
ships and dangers of a w.lderness, to procure the Jand that they were
unable to obtain in the homes of their childhood, by allowing to such
the right to pre-empt at the ordinary minimum one hundred and sixty
acres which they occupied as a home, and had made valuable by their labor.

We will now proceed to examine in detail the various general pre-
emption laws of Congress, and see if the defendant in this case can
bring his claim to the land in controversy within the provisions of
any one of them. The first general pre-emption law passed May 29th,
1830. That gave to all persons who occupied public lands prior to
the passage of the act, and who had cultivated the same in the year
1829, the privilege of pre-empting 160 acres including his homestead,
&ec., but expressly reserved from the act, all lands that had been re-
served for the use of the United States or any of the States ; but as
the defendant in this case, having made his pretended seitlement in
1855, can claim nothing under this act, it may be dismissed without
at present giving it any further consideration. A supplement to the
act of 1830 was passed April 5th, 1832, extending the benefits of
the first act six months after the date of the passage of the
supplemental act. Another supplemental act to that of 1830, was
passed July 14th, 1832, extending the benefits of the act to on year
after the survey of the land was made by the general government, pro-
vided the land was not brought into market before the expiration of
said year. Two other acts were passed supplemental to the act of
1830, one March 24, 1833, the other June 19th, 1834. The first ex-
tending the benefit of the act of 1830 one year ; the second extending
it two years. The next act of any importance is the act of June 224,
1838 ; by this the act of 1830 is revived and continued in force for
two years from the passage of the act. It will be observed that by
this act, all reserved lands, and specially among’ other exemptions,
‘“sections alternate to other sections granted to the use of any canal,
rail road, or other public improvement,”” are withheld from the priv-
ilege of pre-emption. There was a supplement to this last act passed -
June Ist, 1840, but having no L.earing upon the point in controversy.
The first general pre-emption law was passed Sept 4th, 1841, —
It is under this act with the several amendments thereto, that the de-
fendant must show his right to pre-empt the land in question, if he
had any such right, as all the pre:ious-acts had expired by limitation.
The 10th section of the act of Sept. 4th, 1841, after giving the general
privilege of pre-emption, procee.is to exempt certain lands fr.m the
operation of the act, and among others, provides that ¢ 1o sect ons
“ of land reserved to the U. States, alternate to other sections granted
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¢ to any of the States for the construction of any canal, rail road, or
“ other public improvement shall be liable to entry under-and by vir-
““tue of the provisions of this act.””  An act supplemental to this last
act was passed August 2d, 1852, by which the privilege of pre-emp-
tion was extended ¢ to each and every person now an actual settler and
“ gccupant, and who on the 20th day of September, A. D. 1850, had
““made such actual scitlement and improvement as wou'd have entited
“ him to the right of pre-emption under the act ¢f Sept. 4th, 1841,
““on any tract of land now owned by the United States and situated
“ywithin the limits reserved from sale by order of the government, be-
¢ canse of the grant of alternate sections to the Staies of lilinois, Mis-
““iigsippi and Alabama in aid of the construction of the Chicago &
Mobile Rail Road #nd its branches.”—U. 8. Statute at large,—p. 27.
The act of Sept. 4th, 1841, was further amended by the act of March
3d, 1853 ; this amendment extends the pre-emption Jaws over the re-
served alternate sections along the lines of rail roads wherever publie
lands had been granted by acts of Congress, but the same act itself
provides ¢ that no perzon shail be entitled to the benefit of this act
< who has not settled and improved, or shall settle and improve such
“lands prior to the final allotment of the ulternate sections to such
‘¢ rail roads by the General Land Office.”

The above is a synopsis of all the general pre-emption laws passed
by Congress, but the last three were all the laws upon the subject in
force at the time of the pretended settlement of defendant upon the land
in controversy. It would seem to us that the simple statement of the
question would be sufficient without any further argument ; and to
argue in support of our views of the case, seems like an attempt by
argument to demonstrate an axiomatic truth ; but as the Commissioner
of the General Land Office has decided adversely to our claim, and
able counsel have been found willing to argue in support of his decis-
ion, we will proceed to give our reasons for the position we assume
in the premises. We then say in the first place, that the only pre-
emption law in force at the time of the defendant’s pretended sett'e-
ment, in language plain and unmistakable, expressiy forbids the de-
fendant’s entry as a pre-emptor. The same prohibition existed in all
the general pre-emption laws previous to the present, from 1830 up
to tie present t me ; and althongh many pre-emption cases found their
way under the acts of 1830 and 1841 into the courts, and many were
determined in the Supreme Court of the United States, we have Leen
unable to find (after what we deem to be a very extended search into
the authorities) that the interpretation we have given to the proviso
in both acts, excluding from the privilege of pre-emption the alternate
reserved sections, was ever questioned, until the decision of the Com-
missioner of the General Land Office above alluded to. All acts in
pari materia ave to be taken together as if they were one law—Talbot
vs. Seeman, 1st Cranch—25 ; and if the right was never claimed
under the act of 1880, how can it be claimed under the act of 1841 ?
Besides the absence of all such claim under the act of 1830 and 1841,
up to 1855, when the claim was first made, is a strong argument thas
cotemporaneous construction was in our favor. ‘“Where alaw is plain
: ““and unambiguous, whether it be expressed in general or limited terms,
134Dy
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*“ the Jegislature should be intended to mean what they have plain'y ex-
‘“ pressed, and consequently no room is left for constiuction.””—U. S .vs.
Fisher, 2d Cranch—386-399. It would seen to us that the applica-
tion of this very reasonable rule would at once decide this case in our
favor; but if we are to resort to o her rules of construction, our case is
not thereby in the least weakened, but if possible stengthened We
might invoke in our aid the rule that * great regard ought in construe-
ing a statute to be paid to the construction which the sages of the law
who lived about the time or soon after its passage, put upon it, because
they are the best able to judge of the intention of the makers ; and it
is a maxim, that contemporaneous expositio est Jortissima in lege.——
Wilkinson vs. Leland, 2d Peters, 692 and the authorities generally.
This rule speciaily applies to any one whose duty it was to apply the
law.  We find that the various Commissioners of the General Land
Office, up to t'ie fall of 1855, uniformly decided that the 1eserved sec-
tions were not subject to the pre-emption laws. We may here with
propriety quote the language of Commissioner Wilson in his official
report to the 24 session of the 32nd Congress, of November 29th, 1852,
Speaking of pre-emptions, he says: < In fact every means within
*“ the power of this office has been applied to carry out the liberal
““views of Congress towards this meritorious class of our citizens,
‘“ notwithstanding which many cases of great hardship have occur-
‘‘red, in consequence of some of the restrictions in-the act of 1841,
““which are so plain and positive as io leave this office no discre!’, .. —
“Ouie of these is, that pre-emption rights shall not attach ., any sec-
‘“tion of land reserved to the United States, alternate to other sections
“ granted to any of the States for the construction of any canal, rail
‘“road, or other public improvement : this inhibition should also be
‘““removed, and pre-emptions granted to all such lands, at the in-
* creased minimum,”—3ee message and accompanying documents,
1862-8.—House doc., p. 67. This shows very plainly what was the
interpretation put upon the act by the the department, up to the date
of this report—some 11 years after the passage of the act. * The eon-
struction given to a statute soon after its passage, cannot be altered
at a very distant period.”—Graham’s appeal, 1st Dallas, 136. We
might here invoke the aid of another well settled rule in the construe-
tion of statutes, viz . ““If it can be gathered from a subsequent stat-
ute in pari materia, what meaning the Legislature attached to the
words of a former statute, this will amount to a Legislative declara-
tion of its meaning, and will govern the construction of the first stat-
ute.”—DMorris »s. Me.lin, 6 Barn & C., 454. 7:h do 99.

We see by the act of Congress of March 3d, 1853, what meaning
they attached to the act of 1841. The act of March 8d, 1853, was
passed at the same session to which Commissioner Wilson made the
report from which we have quoted above, and was passed at his sug-
gestion, and to remedy the alieged evil, so far as future grants were
concerned. It will be seen upon a full examination of the said report
of Com. Wilson, that he recommends the policy of granting lands in
aid of the construction of rail roads ; and in addition, recommends
that the restriction of the act of 1841, excluding the reserved sectious
from pre-emption be, in future'grants removed. And upon this ree-
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ommendation Congr:ss passed the act of March 8d, 1853, thereby ap+
proving of the construction that Commissioner had given to the act of
1841. But the appeilee cannot claim anything under the act of
March 3d, 1853, as that expressly provides that no person shall be
entitled to the benefit of said act, unless they had settled upon theland
prior to the final allotment of the alternate sections to the rail road.
4 his is language plain and unmistakab'e, and we have heretofore
shown that the final allotment of the alternate sections was made in
1852, previous to the passage of the act of March 3d, 1853, so that it
could not by any possibility apply to the land in controversy, and
was intended only to apply to grants that were not complete at the
date of the act. But the appellee certainly can claim nothing under
it, as his pretended settlement was not ma e until 1855. T.e same
construction given to the act of 1841, by Com’r Wilson, and the
same construction we have given above, to the act of 1858, was given
to both of said acts by Com’r Hendricks in his report of Oct. 30th,
1855, made to the first session «f the 84th Congress, See message
and accompanying doc’s, 1855-6, part 1st, page 1567.  He there says :
“ United States reserved sections are not liable to entry under the pre-
“emption act of Sept. 4th, 1841, but by the act of March 3d, 1853,
*“such sections are subject to the pre-emption settlement and entry at
* the minimum fixed by law for their sale, provided the settlement and
““umprovement on which the claim is based be made prior tothe Jinal allot-
“ment of the alternate sections to such rail road by the General Land
““ Office. 1t has been decided by this office that these sections, after
““they have been exposed to public sale, again become subject to pre-
‘“emption at the minimum fixed price.”” With the latter part of the
Commissioner’s opinion just quoted, we respectfully beg leave to dif-
fer, as we can see no foundation for the same cither in law or equity,
but on the contrary we can see that it is plainly and palpably in vic-
lation of positive statute, himself being the expounder of the law, and
by what method of ratincination the Commissioner arrived at the con-
clusion tiiat the lands became subject to pre-emption by being egain
exposed to public sale, we cannot divine. But he goes on to say,
on the same page of the said report: *¢It is proposed to amend the
act of 1853, 50 as to render such sections liable to pre-emption, as well
when the settlement was made after, as before the allotment, that is,
at any time after the withdrawal of the:lands for rail road purposes,
and before the public sale.” It seems to us that the Honorable Com-
missioner was asking Congress to do an unnecessary act, if his con-
struction of the law, ‘“that they were subject to pre-emption after
being again offered for sale *” was correct, and his own recommenda-
tion shows that his construction of the law was plainly and palpably
erroncous, but lest great weight be allowed to his interpretation in this
controversy owing to the high source whence it emanates, we will now
proceed to argue the question, and see if the conclusion of the Com-
missioner is sustained either by the law or reason of the case.

- First, the statute plainly and clearly negatives the construction of
the Commissioner, and says said land shall not be subje.t to pre-emp-

_tion, unless the settlement is made before the final allotment. Te ars

gue in favor or aid of such a pesitive statute seems almost ridiculous,
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but the highly respe table rainisterial source of the opposite doctrine,
must be our excuse. We confess ourselves wholly at a loss to know
how the Commissioner arrived at his conclusion, as he does not in
his report or anywhere else that we have been able to find, deign to
assign a reason. 1f it be upon the ground that all lands subject to
privateentry are subject to pre-emption, he is certainly in error, as there
1s a marked distinction drawn by the Supreme Court «f the United
States, in the case of Wilcox vs Jackson, 13 Pet., 513. The court,
speaking of the act of Congress by virtue of which all the lands in
the district (in which the land then in controversy was situated) were
ordere i to be sold, with certain excepticns named in the act, wittin no
one of which exceptions tiie land in that case was. embraced,—use
the following forcible language :  ¢“ In the first place, we do not con-
“sider t'.e law as app’ying at all to the case. = "That has relation to a
““sale of lands in the manner preseribed by general law at public auc-
““tion, whilst the claim to the land in question is founded on a right
“ of pre-emption and governed by different laws. The very act of 19th
“June, 1834, under which this claim is made, was passed but one
““ week before the one of which we are now speaking, thus showing that
‘“ the provisions of the one were not intended to have any effect upon
“ the subject matter upon which the other operated. But we go fur-
““ther and say that whenever a tract of land shall have once been le-
“gally appropriated to any purpose, from that moment the land thus
““ appropriated becomes severed from the mass of public lands; and
““that no subsequent law, or proclamation, or sale, would be construed
‘“to embrace it, or to operate upon it, although no reservation were
““made of it.”’

The doctrine here advanced was reaffirmed with emphasis in the U.
States vs Grear, 3d Howard, 120 ; and may we not say with equal pro-
priety, that when land has been once reserved from pre-emption, no-
thing short of positive law will again make it subject thereto. We
find that all the legislation of Congress upon the subject of pre-emptions,
since the act of 1841, has studiously and in language so p'ain that
it admits of no other construction, declared, that land situated as the
land in question was, at the date of the defendant’s pretended settle-
ment, shall not be pre-empted.

In addition to all this legislative construction, we have the uniform
decisions of all the Commissioners of the General Land Office, and
the sages of the law, for the first 25 years after the establishment of
the pre-emption system, to-wit: from 1830 to 1855, and we have also
all the decisions of the Supreme Court of the United States—the court
of last resort, in all analageus cases, decidedly in our favor; and ap-
plying all the well established rules of interpretat’on applicable to stat- -
utes, adopted by the sages of the law, and the highest courts of judi-
cature only strengthens our positions ; and we ‘might perhaps in the
conclusion of this argument with great propriety, to scme extent ex-
amine what has been the settled policy of the federal government, with
regard to the public domain. This was all originally ceded to the
confederation by the several States, to hold in trust for the payment of
the then existing debt, and to raise a revenue for the purposes of gov-
ernment, in order to lessen the taxes either direct or indirect, on the
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people of the several States to support the general government. We
may here quote with great propriety the language of C.'J. Marshall in
Jackson vs. Clark, 1st Peters, 365. He there says :

¢ The Grovernment of the United States then received this territory
““in trust not ounly for the Virginia troops on the continental (stab-
“lishment, but also for the use and benefit of the members of the con-
¢ federation : and this trust is to be executed by a faithful and bona fide
““ disposition of the land for that purpose.”” See this whole case.

‘We find that this very just policy has never been departed from ; it
was argued in support of the act of 1841, by its ablest advocates, that
to grant the privilege of pre-emption to wild and unsettled lands of
the territories, would encourage their settlement, and bring them soon-
er into market ; and that thereby the government, besides rewarding
the hardy pioneer, as we stated in the outset of this argument, would
make a profit by the early sale at increased prices of the lands no
pre-empted ; and we see that the prediction has been abundantly ver-
ified by the facts, and the beneficiaries of the trust—the States at large
have been pecuniarily benefited by the policy ; and again in the initia-
tion of the policy of granting alternate sections to the States, for the
purpose of aiding in the construction of great public improvements, it
was argued in ansy e to tl{; doubtful policy and constitutionality of
the measure, tﬁ'@t ¥§s st e most politic way of executing the great
trust of the general government in regard to the public lands, as the
Stat,eswl-ge.\\;gu@‘kee reatly benefited by the increased revenue that

pael

wouid a%omsg:k%a dy saledand af prices greatly enhanced above the
increased nvtimuin Of the reserved sections, that they should be sold

at {11{1ic auction, and that thgy could be, and should be, sold at much

N “the souhdness of this poliey. Bt let it not be forgotten that the class

SR CapBy ithed aséd minimug ; and experience has abundantly proved
\: _ crea Ny L1 P yp

S iayasaml

of persons ciaiming a right to pre-empt the public lands, in which the
appeliee is embraced, is not the hardy pioneer tempting the dangers
of an untried wilderness, as was contemplated by the pre-emption laws
generally. Surely, the appellee setthng in the year 1855 in the im-
mediate vicinity of the 1. Central R. R., in the midst of a teeming
and high'y refined population, in a country unrivalled, even in this
age of rail roads, for its facilities for trade and trave', can with small
grace claim that he is one of the ‘ hardy pioneers”’ contemplated by
pre-emption laws. Hence he comes into court entitled to no favor,
but sucn as a sound construction of the law entitles him to.

‘We here close this argnment already extended beyond what may
seem to be a reasonable length, confidently expecting a decision of the
court in our favor. :

CORD, WILLIAMS & WALKER,
Bloomington, Ill., April 13, 1857. Counsel for Appellants.
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