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SUPREME COURT OF ILLINOIS.

-Third Grand Division,

APRIL TERM, A. D. 1860.

THE GALENA & CHICAGO
UNION RAIL ROAD COMPANY,

APPEAL FROM BOONE
Appellants,

s COUNTY CIRCUIT

s V8.

PERRY M. WELCH,

COURT.

Apellec.

The Defendants in error object to the abstracts of the Plantiff’s in error for the nu-
merous misstatements of the Record, and in numerous instances substituting assertions
of Counsel for the facts appearing upon the record, showing their abstract to be unre-
liable.

One misstatement occurs on the first page in their statement of the case, by way of
—The storm commenced about three o’clock in the morning of the third of June, and
rained all day—which is not the fact, as will be seen by reference to the evidence of all
the witnesses that were at the place of the disaster on that day.

One misstatement commences at the third page, by way of Notu bene.

The record shows that the next day after the filing of the demurrer to the original
declaration, the Court gave leave to amend, and that an amended declaration was filed
November 2d, 1858, leaving the demurrer standing against the old declaration confess-
ed by the amendment.

That the cause was continued at the March term of' the Boone County Circuit Court
1859, by agreement.

And that at the September term of said Court, some days before the trial, the de-
fendants filed the general issue.

The amended declaration was signed by James LeRoy, one of the persons whose
name was attached to the original declaration.

The allegation on page four of the abstract, that the defendant’s Counsel did not
know of the existence of the amended declaration, until the trial had commenced ; and
that the Plantiff’s Counsel then announced that they relied on said amended declara-
tion, is gratuitous.




Usk.

POINTS ASSIGNED FOR ERROR BY THE APPELLANTS.

To which the Appelice, in reply. says that the appellants ought not to have or main-
tain their appeal, because he says that there is no ervor in the record of the Court be-
low, and that the finding of the Jury was in accordancewith the law and evidence, and
for answer to cach aud ey ery point raised by the Appellants, shows the following reasons,
and respectfully cites the following authorities:

Point assigned.

‘Chat this action wax commenced in the Winnebago County Circuit Court, on the 28th
day of August, 1858, by precipe aud summons issued out the same day.

The declaration was filed September 17th, 1858.  That the Defendants at the Sep-
tember term of said (‘ourt, 1858, and on the fourth day of October, 1858. it being
one of the days of' the said term, filed a general demurrer to this declaration.

That the Plantiff by his Counsel moved the (fourt for leave to amend his declaration

. —That leave was granted at the same term.

That after leave to amend. and at the same term of said Court, the Defendants pray-
ed the Court for a change of venue to Boone (ounty Civeuit Court, which prayer was
granted and the change taken, and that the wmended decluration was filed Nov. 2d,
1858, leaving the demurer standing confessed against the old declaration.

That it is no error to draw the papers anew instead of mutilating the old ones.

That the declaration was amended and filed before the records were sent from the
Circuit Court of Winnebago County, to that of Boone—that the allegation of the appel-
lants that their Counsel did not know of the existence of the amended declavation until
the trial, is simply untrue ; and if such was the case. it was a gross neglect of duty on
their part, their demurrer standing confessed against the old declaration
ords showing leave to amend, there was no declaration for them to ple
amended one.

, and the rec-
ad to, except the

That at the next term of the Boone County Cireuit (ourt after such change of venue
had been taken, it being the March term of said Court. A. D. 1859,
continued by consent, and time given for defendants to plead.

That at the next term of the Boone County Cireuit C(ourt, it being the September
term, A. D. 1859, the defendunts by their Counsel, Loop and Hulburt, pleaded the
general issue to the Plantiff’s amended declaration. That after such plea was filed
and the cause was called for trial, and the Jury were empanneled and sworn, then the

Defendants, by their Counsel, moved the Court to strike ‘the said amended declaration
from the files.

the cause was

That if the said declaration was irregularly on the files, the motion came too lute.—
That it could not be taken advantage of after they had pleaded and the Jury had been
called.

2  Point assigned.
That the Court did not err in permitting the question to be

by 'I. J. L. Remington, whether the culvert was of suflicien
water of the stream, as the question was put.

asked of and answered
t capacity to pass the




Tor the reason that the said witness was called as an expert, and testified as such
showing that he was a Surveyor and Civil Engineer, and at that time County Sul"veyor
of the county of Winnebago, and that he was well acquainted with the extent of coun-
try drained by the stream, and the rapid rise and fall of the water in that stream, and
therefore was well calculated to judge of the capacity of a culvert of that size to pass
the water of that stream. as will be seen by reference to the record, page 68. -

3 Point assigned.

That the Court below did not err in excluding the testimonyof' John Van Nortwick;;
for it appeared from his evidence given upon his examination upon his voir dire, that
he was Chief Engineer of the Defendants, at the time the culvert was built, that it
was built under his direction, and according to his diagrams and plans. 1 Greenleay’s
Evidence, 393 to 397.

That the Defendant’s Counsel stated that the witness was called to prove that there
was no defect in the mode inwhich the structure was designed and planned.

That the witness was employed as a Master of the science of Engineering, in whom
the Defendants reposed confidence, and he was therefore bound to see that the plans
were correct, and the structure built without defect. and if such structure was proven
tobe materially defective in any part material to its durability, either in workmasnship,
form, orsize, then the said witness would be liable over.

That the appellants proved the plan and mode of construction by John P. Ellsley and
William Haven, persons who had the immediate supervision of the building of the cul-
vert, as will be seen by reference to the record, pages 81 to 85. That the evidence of
John Van Nortwick could in no way have changed the verdict. That the witness,
Van Nortwick, was called by the Appellants out of the proper order of the trial, and
had they called him in the proper order, his evidence would not have been objected to.
That the Appellee, after he was so excluded, and before the trial was closed waived
their objection, and offered to let said witness testify.

4 Point assigned.

That the Court below did not err in admitting said deeds, for they were duly ac-
knowledged and proven by a proper officer in the County where this suit was commen-
ced, and where the land was situnted, that they were offered after, and in support of
proof’ of over ten years possession, elaimingtitle. That the deeds were proper evidence
under the Statutes of Illinois. Chap. 24—Sec. 25.




5 Point assigned.

That the verdict was not contrary to evidence, and was rightfully for the Appellee.

That great negligence was shown in not keeping the culvert in repair, and great want
of prudence was shown on the part of the appellants by their witness, Ellsley, in buil-
ding their culvert too small to pass the water of the stream, with the full knowledge
of its insufficiency, as will be seen by the evidence of the following witnesses: Pages
of Record—54 & 55, 57 & 59, 63, 65, 66, 70, 83.

Authorities cited as to amount of diligence—16 Barhor, 113, 363—3d Kernan, 9.

6 Point assigned.

That the instructions given on the part of the Appellee were and are the law, in
proof of which the Appellee would respectfully cite the following authorities:—6 Eng-
lish Railway and Canal cases, 656 ; 8 Comstock, 463; same, 4 vol., 195; 1 Shelford
on the law of Railways, 304; E. L. & E. Rept’s, vol. 4, page 269; 2 Kernan, 487 ;
19 N. H. 327 ; 1 American Railway cases, 288 ; 23 Peck, 24; 8 Barbor, 429; 19 N,
H., 327.

T Point assigned.
That the Court did not err in refusing the fourth and two last instructions, because
[_ they were not the law. That the fourth instruction was not the law, but was intended
: to mislead the Jury as to what the law was by assuming that if the culvert was well
built the defendants were not liable if the culvert became out of repair by reason of
prior freshets, and that the water that they had wrongfully obstructed had not run down
g0 that they could ascertain the extent of the damage, the two last instructions are in-

volved in the eighth point raised.

8 Point assigned.
That the Court did not err in refusing the motion, for the reason that there was suf-

| R e R




ficient evidence of the title to the real estate in question, that the proof of the witnesses
Palmer & Laythrop, showed the Appellee in possession over ten years claiming title—
That this proof was sustained by the title deeds of the Appellee.  Authorities cited
in reference to proof nccessary : 2d Phillips on Bv., 295; Cowen & Hills Notes; 11
Johnson R. 504; 1 Brown, P. 25; 2 Phillips’ Kv., 253; 4 Cowen & Hills Notes; *
Greenleat’s Ev., 226, Sec. 230, also P. 319, Sec. 303; 11 Johnson, 504 to 10;
Johnson, 22; 4 Johnson, 202; 5 Cowen, 200; 9 Wendell, 223.

[ 02

9  Point raised.
That the evidence shows that verdict was less than the damage proven, as will appear
from the evidence of witnesses Lathrop, Palmer, and Miss LeRoy.

Amount of personal property proven by these witnesses was eight hundred dollars
and thirty-eight cents.

The average value put upon the house, shop and lots, was five hundred and fifty dol-
lars, in all making the sum of $1,407 38.

r : The average value of the house alone, as proven by witnesses Hecox and Cross, was
three hundred dollars.

10 Point raised.
That the Court did not err in refusing, as will be seen by reference to the records.

’ . 11 Point raised.
>4 That there was no varience between the declaration and the proof, as the record will
show.
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SUPREME COURT OF ILLINOIS.

Third Grand Division,

APRIL TERM, A. D.1860.

THE GALENA & CHICAGO

UNION RAIL ROAD COMPANY,
APPEAL FROM BOONE

Appellants,
(COUNTY CIRCUIT

V8.

PERRY M. WELCH,

COURT.

Apellee.

The Defendants in error object to the abstracts of the Plantiff's in error for the nu-
merous misstatements of the Record, and in numerous instances substituting assertions
of Counsel for the facts appearing upon the record, showing their abstract to be unre-
liable.

One misstatement oceurs on the first page in their statement of the case, by way of
—The storm commenced about three o’clock in the morning of the third of June, and
vained all day—which is not the fact, as will be seen by reference to the evidence of all
the witnesses that were at the place of the disaster on that day.

One misstatement commences at the third page, by way of Nota bene.

The record shows that the next day after the filing of the demurrer to the original
declaration, the Court gave leave to amend, and that an amended declaration was filed
November 2d, 1858, leaving the demurrer standing against the old declaration confess-
ed by the amendment.

That the cause was continued at the March term of the Boone County Circuit Court
1859, by agreement.

And that at the September term of said Court, some days before the trial, the de-
fendants filed the general issue.

The amended declaration was signed by James LeRoy, one of the persons whose
name was attached to the original declaration.

The allegation on page four of the abstract, that the defendant’s Counsel did not
know of the existence of the amended declaration, until the trial had commenced ; and
that the Plantiff’s Counsel then announced that they relied on said amended declara-
tion, is gratuitous.




POINTS ASSIGNED FOR ERROR BY THE APPELLANTS.

To which the Appellee, in reply, says that the appellants ought not to have or main-
tain their appeal, hecause he says that there is no evror in the record of the Court be-
low, and that the finding of the Jury was in accordancewith the law and evidence, and
for answer to cach and every point raized by the Appellants, shows the following reasons,
and respectfully cites the following authorities:

Lst. Point assignetl.
That this action was commenced in the Winnebago County Circuit Court, on the 28th
day of August, 1858, by precipae and summons issued out the same day.

The declaration was filed September 17th, 1858. That the Defendants at the Sep-
tember term of said (‘ourt, 1858, and on the fourth day of October, 1858. it being
one of the days of the said term, filed a general demurrer to this declaration.

That the Plantiff by his Counsel moved the Court for leave to amend his declaration
—That leave was granted at the same term.

That after leave to amend, and at the same term of said Court, the Defendants pray-
ed the Court for a change of venue to Boone County Cireunit Court, which prayer was
granted and the change taken, and that the amended declaration was filed Nov. 2d,
1858, leaving the demurrer standing confessed against the old declaration.

That it is no error to draw the papers anew instead of mutilating the old ones.

That the declavation was amended and filed before the records were sent from the
Circuit Court of Winnebago (founty, to that of Boone—that the allegation of the appel-
lants that their Counsel did not know of the existence of the amended deelaration until
the trial, is simply untrue ; and if'such was the case, it was a gross neglect of duty on
their part, their demurrer standing contessed against the old declaration, and the rec-
ords showing leave to amend, there was no declaration for them to plead to, except the
amended one.

That at the next term of the Boone County (‘iveuit Court after such change of venue
had been taken, it being the March term of said Court, A. D. 1859, the cause was
continued by consent, and time given for defendants to plead.

That at the next term of the Boone County Circuit (fourt, it being the September
term, A. D. 1859, the defendants by their Counsel, Loop and Hulburt, pleaded the
general issue to the Plantiff’s amended declaration. That after such plea was filed
and the cause was called for trial, and the Jury werc empanneled and sworn, then the

Defendants, by their Counsel, moved the Court to strike the said amended declaration
from the files.

That if the said declaration was irregularly on the files, the motion came too late.—

That it could not be taken advantage of'after they had pleaded and the Jury had been
called.

2 Point assigned.

That the Court did not err in permitting the question to be asked of and answered
by 1. JJ. L. Remington, whether the culvert was of sufficient capacity to pass tho
water ol the stream, as the question was put.



For the reason that the said witness was called as an expert, and testified as such
showing that he was a Surveyor and Civil Engineer, and at that time County Surveyor
of the county of Winnebago, and that he was well acquainted with the extent of coun-
try drained by the stream, and the rapid rise and fall of the water in that stream, and
therefore was well caleulated to judge of the capacity of a culvert of that size to pass.
the water of that stream. as will be seen by reference to the record, page 6R.

3 Point assigned.

That the Court below did not err in excluding thetestimonyof John Van Nortwick
for it appeared from his evidence given upon his examination upon his voir dire, that
he was Chief Engineer of the Defendants, at the time the culvert was built, that it
was built under his direction, and according to his diagrams and plans. 1 Greenleay’s
Evidenee, 393 to 397. 3

That the Defendant’s Counsel stated that the witness. wus called to prove that there
was no defect in the mode in which the structure was designed and planned.

That the witness was employed as a Master of the science of Engineering, in whom
the Defendants reposed confidence, and he was therefore bound to see that the plans
were correct, and the structure built without defect, and if such structure was proven
to be materially defective in any part material to its durability, either in workmasnship,
form, orsize, then the said witness would be liable over.

That the appellants proved the plan and mode of construction by John P. Ellsley and
William Haven, persons who had the immediate supervision of the building of the cul-
vert, as will be seen by reference to the rccord, pages 81 to 85. That the evidence of
John Van Nortwick could in no way have changed the verdict. That the witness,
Van Nortwick, was called by the Appellants out of the proper order of the trial, and
had they called him in the proper order, his evidence would not have been objected to.
That the Appellee, after he was so excluded, and before the trial was closed waived
their objection, and offered to let said witness testify.

4 Point assigned.

That the Court below did not err in admitting said deeds, for they were duly ac-
knowledged and proven by a proper officer in the County where this suit was commen-
ced, and where the land was situated, that they were offered after, and in support of
proof of over ten years possession, claimingtitle. That the deeds were proper evidence
under the Statutes of Illinois. Chap. 24—See. 25.

\




5 Point assigned.
That the verdict was not contrary to evidence, and was rightfully for the Appellee.

That great negligence was shown in not keeping theculvert in repair, and great want
of prudence was shown on the part of the appellants by their witness, Ellsley, in buil-
ding their culvert too small to pass the water of the stream, with the full knowledge
of its insufficiency, as will be seen by the evidence of the following witnesses: Pages

of Record—54 & 55, 57 & 59, 63, 65, 66, 70, 83.
Authorities cited as to amount of diligence—16 Barbor, 113, 363—3d Kernan, 4.

6 Point assigned.
That the instructions given on the part of the Appellee were and are the law, in

proof of which the Appellee would respectfully cite the following authorities:—6 Eng-
lish Railway and Canal cases, 656; 3 Comstock, 463; sume, 4 vol., 195; 1 Shelford
on the law of Railways, 304; E. L. & E. Rept’s, vol. 4, page 269; 2 Kernan, 487;
19 N. H. 327 ; 1 American Railway cases, 288 ; 23 Peck, 24; 8 Barbor, 429; 19 N,

., 327.

T Point assigned.

That the Court did not err in refusing the fourth and two last instructions, because
they were not the law. That the fourth instruction was not the law, but was intended
to mislead the Jury as to what the law was by assuming that if the culvert was well
built the defendants were not liable if the culvert became out of repair by reason of
prior freshets, and that the water that they had wrongfully obstructed had not run down
80 that they could ascertain the extent of the damage, the two last instructions are in-

volved in the eighth point raised.

8 Point assigned.
That the Court did not err in refusing the motion, for the reason that there was sut-




v
ficient evidence of the title to the real estate in (question, that the proof of the \vit‘r‘xesscs
Palmer & Laythrop, showed the Appellee in possession over ten years claiming title—
That this proof was sustained by the title deeds of the Appellee.  Authorities cited
in reference to proof necessary : 2d Phillips on Ev., 295; Cowen & Hills Notes; 11
Johnson R. 504; 1 Brown, P. 25; 2 Phillips’ Ev., 253; 4 Cowen & Hills Notes; 2
Greenleaf’s Bv., 226, Sec. 230, also P. 319, See. 303; 11 Johnson, 504 to 10; 2
Johnson, 22; 4 Johnson, 202; 5 Cowen, 200; 9 Wendell, 223.

) Point raised.

That the evidence shows that verdict was less than the damage proven, as will appear
from the evidence of witnesses Lathrop, Palmer, and Miss LeRoy.

Amount of personal property proven by these witnesses was eight hundred dollars
and thirty-eight cents.

The average value put upon the house, shop and lots, was five hundred and fifty dol-
lars, in all making the sum of $1,407 38.

The average value of the house alone, as proven by witnesses Hecox and Cross, was
three hundred dollars.

10 Point raised.
That the Court did not err in refusing, as will be seen by reference to the records.

11 Point raised.
That there was no varience between the declaration and the proof; as the record will
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Printed by Beach & Barnard, 14 South Clark Street.

SUPREME COURT OF ILLINOIS.

Third Grand Division,

APRIL TERM, A. D. 1860.

THE GALENA & CHICAGO UN-

ION RAILROAD COMPANY, APPEAL FROM BOONE
Appellant. County Circulr
VB Couxr.

PERRY M. WELCH,
Appellee. J

STATEMENT OF CASE.

This was an action of trespass on the case, commenced against the Galena and
Chicago Union Rail Road Company in the Winnebago County Circuit Court, on
the 28th day of August, 1858, to recover damages for injuries done to the defend-
ants premises, on the night of the 3d of June, 1858, by reason of the giving way
of a culvert near Roscoe, over the south branch of the Kennekinnick Creek, which

was swept away by a great flood of water, and during a tremendous storm of rain.

The defendant in error, was a wagon maker, and resided upon a lot directly a-
butting upon the creck, and his house within six or eight feet of the bank of the
stream. The storm, which caused the damage, commenced about three o’clock in
the morning of the 3d of June, and rained all day—the culvert was swept away
about eleven o’clock in the evening, and the water rushing down, carried away
Welch’s house, wagon shop, sweeping away his furniture and doing damage to his

premises.

Page R. 3 Pracipe filed August 28th, 1858, and summons issued on the same day.

5,6,7&8 NARR.—1st count charges, as follows :

N
R




“The Galena and Chicago Union Railroad Company was summoned by the
sheriff of the county, to answer unto Perry M.Welch, of a plea of trespass on the
case, and thereupon the said Perry M. Welch, by LeRoy and Dunlap, his attorneys,
complains : For, that, whereas, the plaintiff, before and at the time of the commit-
ting of the grievances by the defendant herein before mentioned, was, and trom
thence hitherto, has been and still is, lawfully in possession of certain village lots,
whereon was situated a dwelling house and wagon shop, with the nppﬁrtenunces
situated and lying in the village of Roscoe, in the county of Winnebago, and State
of 1llinois, and by reason thereof, before and at the time of the committing of the
grievances hereinafter mentioned, of right had and enjoyed; and still of right
ought to have and enjoy the said premises, yet the‘defendants well knowing the
premises, but contriving and wrongfully and unjustly intending to injure and pre-
judice the plaintiff’ in this respect, and to deprive him of' the use and enjoyment
of the said premises, to-wit : on the first day of July, in the year of our Lord, one
thousand eight hundred aud fifty-three, and on divers other days and times, between
that time and the day of the commencement of this suit, wrongfully and unjustly
constructed and erected and kept and maintained an embankment across the low
lands along the valley of a certain stream of water running through the village of
Roscoe, called the South Kennekinnick creek, in the county of Winnebago afore-
suid, by reason whereof, the water of the said stream or water course, was damed
up, to-wit : on the third day of June, A. D. one thousand eight hundred and fifty
eight, to the height of about twenty feet on the said low lands, to-wit : at Roscoe,
aforesaid, in the county of Winnebago aforesaid, by reason of the daming up of
the water of the said stream,and the heft and force of the said waters so damed up
as aforesaid, the said embankment was forced away thereby, letting the said waters
with great force and in a great body down against the plaintiffs said dwelling
house und wagon shop with such force that his, the said plaintiff’s, dwelling house
was swept away with all his household goods, furniture and a large amount of
wagon work that was stored in the upper part of his said dwelling house, as well
as a part of his said wagon shop and a large amount of property in and about hig
said premises, and also swept away all the fruit trees on his said premises, and
washed away and gullied out the said plaintiff’s lots to a great depth, to-wit: of
the depth of five feet, and thereby and by reuson thereof, the said plaintiff’s dwel-
ling house and wagon shop was swept away and destroyed, and a large amount of
other property in and about the said premises, was destroyed and damaged, and the
said plaintiff during all the time has been deprived of the use of his said premises
and kept from carrying on his said business as a manufacturer of wagons, and en-
joyment of his said dwelling house and shop aforesaid, to the plaintiff’s damage

of ten thousand dollars.




(3)

And for that, whereas, the said defendant, before and at the time of the com-
mitting of the grievances, hereinafter mentioned, was possessed of a certain rail-
road called the ‘¢ Belvidere and Beloit branch of the Galena and Chicago Union
Railroad,” running from Belvidere, in Boone county and State of Illinois, to Beloit
in Rock county, in the State of Wisconsin, and to and from other places; a part
of the aforesaid road being built through the village of Roscoe, in the county of
Winnebago and State of Illinois; yet the said defendant, well knowing the prem-
ises, while they were so possessed of and constructing the aforesaid railroad, through
the village of Roscoe aforesaid, in the county of Winnebago afoesaid, to-wit: on
the first day of July, A. D. one thousand eight hundred and fifty-three, at Roscoe
aforesnid, in the county of Winnebago and State of Illinois aforesaid, wrongfully and
unjustly erected an embankment across certain low lands lying along the valley of
a certain streaw of water running through the village of Roscoe aforesaid, without
leaving sufficient openings to allow the flood waters of the said stream to escape as
accustomed, by meuns of which they becaume accumulated, and on the third day of’
June, A. D. one thousand eight hundred and fifty-cight, at Roscoe aforesaid, by
means and in consequence of which improper construction of the said embank-
ment, without sufficient openings as aforesaid, the flood waters becime accumulated
and afterwards, to-wit: on the night of the day last aforesaid, to-wit: at Roscoe
aforesaid, in the county aforesaid, and was forced upon the premises of the plaintiff
and overturned and swept away, by the force of the flood waters, the plaintiff’s
dwelling house and all his household goods and furniture, as well as a part of his
shop wherein he manufactured wagons, and a large amount of wagon work, part of’
which was finished and part unfinished, and a large amount of other property about
said premises belonging to the plaintiff; also the land, wherever the said dwelling
house and shop for the manufacture of wagons stood, was gullied out and swept
away to a great depth, to-wit: the depth of five feet, and thereby the said plaintiff
has been and is greatly injured and prejudiced in his said estate and interest
of and in the said goods and chattels to the damage of the plaintiff of ten thousand

dollars.

Le ROY & DUNLAP,

Attorneys for Plaintif.

This declaration was filed September 17th, 1858. A general demurrer was filed
to this declaration October 4th, 1858.

Nota bene—Leave was given to amend this declaration, on motion of plaintiff’s




43 & 45

44 & 45

11—41

(4)

attorneys, on the 5th day of October, 1858, and the Court on its motion, being
interested as a stock holder, changed the venue of this case to Boone county.

General issue filed September 12th, 1859.
March 15th, 1859, case was continued.

New Narr. appears on the files No. 2, 1858, containing seven counts and signed
¢ James Le Roy, attorney for plaintiff.”” This declaration is new in every partic-
ular almost, the party appearing by different counsel; and the defendant’s counsel,
not knowing of its existence until the trial had commenced, when plaintiff’s coun-

sel announce that they relied on said declaration.

The defendant then moved to strike said declaration from the files, but the

motion was overruled by the Court, and the defendant then and there excepted.

The new Narr. contains seven counts. The first count commences as follows :
“The Galena and Chicago Union Railroad Company, a body politic and incorporate,
were summoned by the sheriff of the county to answer unto Perry M. Welch of a
plea of trespass on the case. It then recites that the defendant heretofore, to-wit :
on the first day of July, 1858, was and is now the owners of a certain railroad,
running and extending from the State line in Wisconsin and to the City of
Chicago over a certain stream called the South Kennekinnick whereby it was and
became and still is the duty of the said defendant to build and maintain over
suid creek such culverts or sluse ways as would be sufficient, at all times and all
stages of water, to allow and permit the water running or flowing in said creek
to pass and flow along through or under said railroad and the embankment and
superstructure thereof without obstruction or hinderance —that this being the
duty of the defendant— that the said defendant so negligently performed their
duty in the premises and put into and constructed the said railroad, where the said
railroad crosses the stream, such small, inadequate and insufficient sluse ways, and
culverts and material, the same therein that the water flowing and running
in said creek could not at all times pass through said sluice ways and cul-
verts without obstruction as it of right ought to have done at all stages of water,
but when the water became higher than ordinary was obstructed by embankment
and superstructure, &e. and that on the first day of July, 1858, by reason of the
smallness, inadequacy and insufficiency of the said culverts, and sluice ways put
in and maintained the water accumulated, broke way the dam, culverts, &e. and

swept away plaintiff’s house, injured his premises, &e. &e. and done great damage.




51

(6)
The second, third, fourth and fifth counts are substantially like the first.

The sixth and seventh counts charges that the sluses, culverts, &c. were out of
repair, and that being out of repair, they gave way by reason of the force of water

and did the damage.

Bill of exceptions, showing motion by defendants to strike from the files the
pretended seccond declaration, filed November 2nd, 1858, because the same was
not in conformity with the leave granted by Circuit Court of Winnebago county—

motion overruled and exception by defendant,

PLAINTIFF'S TESTIMONY.

Francis Griswold

Plaintiff’s first witness, testified—that he knew the lot of land occupied by the
plaintiff. Knew where Welch lived at the time of the freshet. There was a
dwelling house and good wagon shop on the lnt. The south end of the lot was
bounded by the creek, one corner of the house was within six or eight feet of the
bank of the creek. This bank was from two to three feet high above the bottom
of the creek. The bottom of the house within two or three feet of the water at

the usual stage. There was about 3 or 4 inches of underpinning.
The house was about 16 feet by 20, one and a half storys high.

The plaintiff was a wagon maker. Tle shop was used as a wagon shop. [ was
16 or 17 rods off when the house was swept away. It was carried off by the
water which had accumulated above the embankment. | saw the water coming
and went down to my blacksmith’s shop and barn to get out a calf. The wave
was from 8 to 12 feet high in the main current of the stream. This wave struck
two houses above Weleh’s, then struck Welceh’s house and tore it down. It went

off in the wave, part of the house has not been seen since. Nothing was left of it

next morning.

Tt was a heavy swell of water. The water had risen before this, two or three

feet ; this was a minute or two of three, before. The heavy swell seemed to shove
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this smaller one before it. The heavy wave was like any heavy body of water
forcing its way along. There were sticks of timber, tree tops, brush and such like.
The most of it followed the body of the main ereek. The wave was not perpen-
dicular. I was on the bank, about 10 or 12 rods off ; it came along like a heavy
sea—it rolled in like a swell on a beach. The usual width of the bed of the creek,
at Welch’s, is 2 or 3 rods; on the south side the bank sloped gradually. I think
the wave I saw there was 8 or 10 feet high. The water was about 20 rods wide
after the wave. It was about a half hour before the water ran off, but this main
wave passed right along and left the water some 8 or 9 fect deep on the bed of
the stream. The water was three feet deep between my house and Fassett’s. I
was at the railroad about 5 or 6 o’clock the evening before. It gave way about
11 o’clock P. M. (This big wave was about 11 o’clock P. M.)

I sawa pond of water there, and the mouth of the culvert was filled, as near as I
could tell, within 18 or 20 inches of the top of the arch. I did not go down to it.
The lower end where the water came out was full. The pond above extended as
far as I could see, although it was nearly dark. It went over Mr. Blair’s meadow.
This was on the night of the 8d of June, 1858. 1 could not tell whether the

water was then rising.

I have resided in Roscoe four years. The next morning part of the house lay
north from the place where it stovd. The chamber floor lay across the street in
an eddy. The lot was all torn to pieces. The back end of the shop was partly
gone—a very small portion was gone. The lot was cut out to the depth of the
bottom of the cellar, I should judge. The materials of the culvert were scattered
all about on the flat. There were large sticks of timber and plank strung along
from the culvert along the flats to Rock river, (that is, T was told, these were
materials of the culvert.) It is about a half mile from the culvert to Welch's
house, and half a mile thence to the river. The stone lie principally within 20 to
25 rods from the track, some further down as far as the street. I should think
the largest would weigh 8 or 9 cwt. I saw some of near a ton weight, at 8 or 10
rods from culvert. I have been at the culvert many times before that—I was
there a year before. Then the upper end of the culvert was washed, so that plank
were loose, some of them on the floor of the culvert. I saw a hole in under there
and stone thrown in. There was a hole at the upper end of the culvert. 1 judg-
ed that the water was working under the culvert. One of the wings was standing—

stone had been thrown in above the timbers, and there was nothing at the end of

the plank but stone to prevent the water from running under the plank and tim-

bers. There is now a large hole where the culvert stood.
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I cannot tell how deep it was. Have been in swimming there several times

sinece. T was at the culvert within two hours after it went out. I saw the place.

On cross-examination—the witness testified—I have lived in Roscoe 4 years. 1
think it was raining slightly at the time of the break. It began in the morning
and continued showery all day. I had not been to the culvert for some days prior
to this day. When I was there on this day, there was a large pond on the lower
side of the culvert. The water was up to the highest. T mentioned I saw it once

before as high—this was from a gorge of ice.
In an ordinary freshet I never saw it as high by three or four feet.

The water came up to Welch’s house or in his door yard before I went to the
culvert at five or six o’clock ; when I came back I saw Welch and told him not to
stay there, it was uot safe. This was at six o’clock. T wasat Welch’s during the
heaviest shower we had; the water increased slowly until about nine P. M. when
it fell some two or three inches, and I came to the conclusion it was all over. 1
cannot say whether it rose again before the break. The bridge was carried off,

but when T do not know.

At night both ends were covered with water. When I went down after the
calf there was no current where I was. 1 suppose the creek was backed up by
Rock river ; the ordinary stream 1s rapid towards the river. The stable, where I
had the calf, did not go off; it spread out and fell in, and lay there after the
freshet.

[ saw the wave coming before I went to the stable; I first saw it between the
mill and factory ; it ‘moved with a noise, and faster than a man could walk. The
summer before I saw a plank loose at the culvert. T started to walk across, the
plank luy up and down ; this plank was nearer the side than the center. There
were eight or ten inches of water in the culvert. The hole I saw was in the bed
of the creek ; I thought the water had worn out a hole in the bed of the stream;
this hole was above the culvert. I noticed no sucking in nor twirl of water at thie
hole. The current was about ten inches deep on the floor of the culvert; where
the culvert was, I threw down a board sixteen fect long to sce how deep the water
was; it all went under. 1 was there several times that summer, but not the summer

of the freshet until that night.”



Re-Examined.

Said: “T cannot say how much the plank gave; it was very slippery. I put
my foot on it, nearly slipped and went back.”

SAMUEL LATHROP,

Plaintiff’s second witness, testified as follows :

[ have been acquainted with the lot Welch lived on thirteen years. He has

occupied it ten or eleven years. The bank on the south side is two and a half or

three feet high. The house is twenty-five feet by thirty or twenty feet by twenty-
five; T never was round it; it was a story and a half high. There was a grout
shop, sixteen feet by thirty, occupied as a wagon shop by plaintiff. The lot T can-
not give the size of; I can guess, say five rods by eight or nine rods. The house
is three feet above the level of the bank. The cellar was six and a half to seven
feet deep; it was dry except in high water. The cellar wall was stone. I was
in Roscoe when the house was swept away by the flood. It had rained very hard
about 5 o’clock. [ was in my house and heard that the culvert was gone. I went
and got my horses out of the barn—water to my knees. I then went and helped
Griswold. Welch’s house had gone, it was then 12 o’clock. Mr. Illsley’s clock,
found in the ruins, had stopped at half past eleven. Welch’s family were then at
Andrews’. They did not save anything; they were left destitute—children had
on nothing but night clothes. Welch had a wife and four children. T did not

sec Weleh’s folks till next morning.
f=}

The creek, before this, ran on the south side of Welch’s lot, now runs in the
cellar.  The water is from six to ten inches deep. The house, lot and wagon shop
was worth from five to six hundred dollars; I think the lot is worth less now.
There had been two or three or more showers in the day, and about 8 or 9 P. M.
a tremendous shower. The water two days before had risen as high as at this
time below the culvert. There have been floods betore. In August, 1857, there
was a heavy rain. - I was at the culvert then; the water was within a foot and a
half of the top of the culvert—the culvert was not large enough to pass the water;
the water set back to the top board of William T. Smith’s fence. There were
floods before, I think, as high—eight years ago Rock river was four feet higher
than at this time. I should think the creek was higher than at the time of the

accident.  Those floods did not effect Weleh’s property.
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The country drained by the creek is quite extensive—hills and barrens. The
creek rises right up and goes down as quickly; it rises within an hour or two and
gues down accordingly. [ saw the culvert in 1857, both wings on west side were
broken off and the north wing on the east side. The west wings were undermined
by washing of water and one thrown down, the other upright but cracked off from
the main work ; the culvert was not big enough, so that the water boiled up and
washed back; I looked down but could not see how deep the water was. The
boil did not go under the main culvert, but did under the wings. Timbers were
luid across the culvert and planked. The upper north wing had undermined and
fullen away from the main part, and there was a plank missing from the upper
row of planks; the planks were twelve feet long and rested on timbers, two feet

filled in with loose stones.

They dug down to as sccure a foundation as they could find, then laid down
timbers and small stone between them, then planked over. Timbers flatted on

two sides, ten to twelve inches thick, and twelve to eighteen inches apart.

In August, 1857, there was a hole near the wing cut out, but did not extend

under the plank as T could see; I walked across on the railroad. Saw a hole. They

put in three or four cart londs of loose stone, which did not come to the top of the

water. In my opinion, the stone put in did more harm than good. The stone
were not 1 ear enough to the mouth of the culvert, but that the water would wash

between them and the culvert.

We went up about one A. M. of that night. The opening in the bank was from
200 to 300 fect on the top of the bank. They have now a bridge of 100 feet span
The bank and culvert were gone. The water was from fourteen to sixteen feet
deep. Where the culvert was T threw down a board sixteen feet long, to see how
deep the water was, and it came up most of its length. I was there when the

culvert was built.

I saw some of Mr. Welch's personal property, bed clothes and bedding. T do
not know all his personal property—he had a soda fountain—there was a turning
Jathe. One half of it was dug out of sand in fixing the road. He had a cook
stove, chairs, bedstead, bedding, bed clothes, secretary with books filling the upper
part, can’t say how much nor what they were worth. Part of the soda fountain

was found, the whole was worth $30 to $40. The turning lathe was of iron.




Cross-Examined

By Detendant’s counsel.

The soda fountain was copper casks and lead pipes and pumps and all the appa-
ratus for it. I suppose I had known it running at Wilson’s Drug store the year
before. I think it must have been in his house, but never saw it there. He had
two beds up, I saw; found some quilts; a feather bed and straw bed, what was
found, was worthless. A part of the chamber floor and roof went across the road
and lodged at Palmer’s. The house had three rooms below. The lot and shop
may be worth ten dollars. I was at the culvert after the flood of 1857. The
wings were there, one cracked off, and had been for two years, this was the north
one of the lower side. After the flood of 1857, I went down on the other (up
stream) side, and found them out of order. The north-east wing was bent over,
broken during the flood. The south-west wing was also cracked oft; the crack six

or eight inches wide. T do not know that the culvert and its foundations are in-

dependent of the wings. There was one plank loose and one gone. The one gone

was on the north side of the culvert. The next one was loose and lay across the
culvert, held by a nail at the lower end. Below the culvert was a hole with stone
in it. These stones were put in two or three weeks after the flood of August,
1857.

All along in May and up till the third of June, 1858, the creek was full, and
ten days before this, it overflowed its banks ; it overflowed and came up into the
yard of plaintiff. T think the overflow of May and June before the culvert broke,
was about equal. There were no planks between the wings on the upper side, can-

not say as to the lower.

JOHN A. CORNWELL,

‘alled by plaintiff, testified as follows :

| drew stone to this culvert, was there when it began, saw the foundation laid ;
so far as my memory serves e, the foundation was cighteen inches or two feet,
the pit was dug one side of the then channel. The planking was about level with
the top of the water. T think stone wus put in first, theu timbers, then planks.
The stones were all sizes from a man’s fist, up to as big as his head. There was a
bed Inid under the whole of the culvert I can’t tell how deep the bed of stone

was [ was there through the whole work. Cuannot tell the size of the timbers.




EBENEZER BROWN,

Called by plaintiff, testified as follows:

I lived a mile above the culvert on the stream. Have lived these two years,
and for twelve years before that in the village. There was a flood in June, seven
years ago, very high, before the road was constructed. A year or two before there
was a heavy flood in the winter. The flood above the culvert in June, 1858, was
very high, four feet in my garden. The flood in June, 1857, went over Mr.
Weleh'’s lot, and the one in the winter of 1856, was still higher. I do not think

so much water fell as in this last.

In both floods of 1858, the water was damed up by the railroad, on my lands;
the lust one (June 3d) was the highest. The creek had been high all along be-
fore the break, for several days. I do not know what caused the water to flow
back to my place, unless it was the railroad, but it flowed across two 80 acre lots.
The creek is said to rise in a marsh from five to seven miles from its mouth and
passes through bluffs, with six or seven ravines on each side. The stream rises

pretty quick, it rises and falls in twenty-four hours.

On the 3d June, 1858, T saw the waters rise twenty feet from the foundation
of the culvert to the highest point, several feet higher than the top of the culvert.
I think this enough, the one in May was about a foot higher than the top of the
culvert. The last flood removed fences that had never been moved before, and
flooded about 400 acres of land.

Cross-Examined

By defendant’s counsel.

I was not at the culvert at the time of the flood. The valley between the cul-
vert and my place is about seventy rods wide. The water has to run so as to come

up about four inches on the side of a house in the channel, in order to overrun its

banks. On 3d June, 1858, it rained all day, there were two heavy showers fell

towards night. The last shower was unprecedented. 1 never knew so much

water full in the same time.

ASA ABBOTT,
Culled by the plaintiff, testified as follows :

1 knew the situation of the culvert under the Beloit branch of the Galena and
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(hicago Union Railroad prior to the flood; T have known it for two years. The

wing walls were rather out of repair; the wing on south side of lower end was
broken and on the other side cracked off. The planks came out as far as the
wings and extended under them The north wing was pretty much broken down.

The lower end of the planks under the wings seemed loose and had settled down.

The floor in the main culvert was good. The wing on the upper side was cracked
off; the planks on wings of upper side were tight—one plank was gone between

wings on upper side; the planks rested on timbers and they on dirt.

The culvert was twelve feet wide and twelve feet high to the crown of the arch;

it was six feet high to the spring of the arch.

On the occasion (of flood of 3d June, 1853) the water rose twenty-one feet six
inches above low water mark ; above the railroad the water at usual stage was ten
or twelve inches. Ten days before that the water covered the mouth of the cul-
vert; the culvert was as full as it could discharge at the lower end. It set the
water back above the railroad one mile or more; it must have been a foot or more

above the top of the culvert at that time.

Cross-Examined
By defendant’s counsel.

The water before the rain of 8d June was in a midling stage and the rise of
twenty-one feet six inches was entirely due to the rain of that day. I have known
as much water to fall before in one day—seven years before. I was at the culvert
before it went out at half' past 5 P. M.; the culvert was a little more than half
full then. The heavy shower commenced about 9 P. M. T have seen as heavy

rain before.

GEORGE SMITH,
(‘alled by the plaintiff, testified as follows:

I residein Roscoe and have lived there thirteen years—have seen the culvert, no-
ticed it about a year before it went out; two-thirds of the north wing had eracked off

and fallen in on the culvert; the crack commenced four feet in the body of the
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culvert and extended out diagonally to the wing about six feet from the bottom.
The floor of the wings was sunk at the west side of the culvert some four or five
Inches. The earth under the plank was gone about six or eight feet deep next to
culvert; the floor in main culvert was good. There were two planks out between
the wings at the upper end of the culvert. The timbers in the foundation of the
culvert were flatted on the top for the plank to be laid upon; they were from
twelve to fourteen and eighteen inches through ; they were caleulated to be laid
eighteen inches from center to center; they laid them as near together as they
could. The timber was crooked and left holes between, from five to six inches.
They filled the holes with dirt and small stones. I saw the culvert a few days
before it went off. The crack in the culvert was large. A year before I saw the

arch within eight inches of the crown full of water.

At the upper end of the culvert the water had washed out the bed of the creek
but not up to the wings nor under them. The natural stream ran five or six rods
north of the culvert. The Railroad Company cut a new channel to the culvert;
[ saw the timbers laid, think there were no stone under them, think the timbers
were laid upon the earth; it was sand and gravel—I was working on the road at

the time.

Cross-Exanined

By defendant’s counsel.

The cracks in the main body of the culvert were seen by me after the flood of
August, 1857, and remained so up to the time when the calamity occurred. The
crack in the main body of the culvert was scarcely visible, you could just see it

when it commenced, but was under on the wing.

F. J. S. REMINGTON,
Called by plaintiff, testified as follows :

[ am a surveyor. The witness here introduced and proved two plats, put in

evidence by plaintiff, showing the situation of the lots in question.

I am the county surveyor of Winnebago county. These plats were made by
actual survey last June (1859). The lot on main street, west side, is six and one-

fifth rods, on the north line nine rods, on the cast line two and a half rods, thence
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west four and a half rods, thence south to center of creek, according to the record
of plat, thence down the creek to the place of beginning, a little over four and a
half rods. The bed of the creek covers nearly three quarters of the tract of land
in (uestion. There is nothing to show where the house was. Part of the shop
stands there; is of no material value. I have been over the old bed of the oreek ;
the old bed is where the dotted line is on the diagram, it is changed in some places

five rods.

The valley at this lot is twenty rods wide, above much wider; bluff bank on
north, gradual slope on south. The usual stage of water is from six to ten inches
deep, about a rod wide. The buildings marked on the diagram were not there
when the survey was made; I put them on from information received on the spot.
Have been nine years in Winnebago county; think the flood in Rock river in
1851 was as great as in 1858. The usual mode of constructing culverts is to dig
down, lay foundation with stone and timbers, plank over and build up. The rule is
to get below the bed of the stream to lay the foundation ; if piling is used, it is
usual to drive piles as thick as possible, and lay foundation on piles. I have had
experience in such constructions. In laying timber foundations they are laid be-
low the bed of the stream so as to permit plank to be level with the bed of the

stream ; 1 know of no fixed rule that can apply for allowance for use of water.

This creek is six miles long and the country drained varies from one and a half

miles to three miles wide. I have seen water high in that creek; it rises rapidly

from the fact that the banks are hilly.
Plaintiff’s counsel then asked the following question :

“From your knowledge of the country drained by that stream, state whether

that culvert was or was not of sufficient capacity to pass the water in that stream.”
(Defendant’s counsel objected to question, objection overruled and exception

taken.

Answer.

[t was not. Welch’s house was about 100 rods below the culvert and half
2 mile to Rock river. The house stood within a few feet of the bank of the creek
westerly from the culvert. I was at the creek on June 5th, 1858 ; I noticed the
water marks on embankment and measured with a level; it was nineteen and a

half feet above the level of the water in the stream ; tha water was then at low
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stage, at that height it flowed back two miles. The oreek in the embankment was
about one hundred feet at bottom and about three hundred feet at the top ; the em-
bankment was forty feet higher. The valley at that point is above one hundred
and fifty feet wide at the bottom.

Cross-Examined
By defendant’s counsel.

In 1851, just after the floud, I crossed this creek, and from the marks, |
thought it as high as this flood in 1858.

JOHN VAN NORTWICK,
Witness for defence, was by consent, here offered.

Was sworn on his voir dire, and testified that he owned no stock in the Galena
and Chicago Union Railroad. That he was chief engineer of the defendant, at
the time the culvert was made, that it was built under his direction, and accord-
ing to his diagrams and plans ; that he was not then chief engineer, and that he
ceased to be in 18564,

The defendant’s counsel stated, that the witness was called to prove that there
was no defect in the mode in which the structure was designed and planned.

The plaintiff moved the Court to exclude the witness, on the ground of his lia-
bility over in case the defendants are held liable, by reason of a defect in the
plan or mode in which the culvert was constructed.

The Court excluded the witness on the ground of interest or liability over, to
which ruling of the Court the defendant’s counsel excepted.

Plaintiff offered in evidence two deeds, one from Palmer and wife to the plaintiff
and one from Tuttle and wife to the plaintiff, and proved execution of same.

Defendant objected to the reading of said deeds. Objection overruled and ex-
ception by defendants.

The deeds are marked A. and B. and made part of the bill of exceptions.

P. J. L. REMINGTON,
Recalled by plaintiff, testified

That land described in deeds, same as deseribed in witness’ diagrams.
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NATHANIEL PALMER,
Witness for plaintiff, testified

That he owned lands described in deeds, from himself to plaintiff, and had been
in possession for a year before he sold to plaintiff.

The plaintiff’s counsel then asked the following question : State whether or not
you were in. possession, claiming to be the owner? Objected to by defendant’s
counsel, objection overruled and defendant excepted.

The witness answered, that he did cluim to be the owner. That the other lot
was owned by Shaw, and witness was in possession, as tenant, from July to Octo-
ber, 1851. Witness further testified to loss of property and value.

The plaintiff then proceeded to prove by this witness, the value of the house
and lot. Objected to by defendant’s counsel, objection overruled and excep-

tion.
The witness testified that the house and lot were worth $600. T offered to give

this amount to plaintiff—he asked $650

Cross-Examined

By defendant’s counsel.

The plaintiff recovered after the flood four sets of wheels, one set two horse,

three sets one horse. The stuff recovered was worth half price.

D. M HEACOCK,
Called by plaintiff, testified as follows :

I live in Roscoe, and have lived there ten or twelve years, was in Rockford
time of flood, was at Roscoe Sunday before the flood. The water was then as
high in the creek as ever I saw it. In 1851, I think we had as great a freshet as
on that Sunday. I know the property of plaintiff, he has lived there ever since T
came to the country. House and lot was worth $500 in cash. Property was all
gone after flood, the house was worth $400. Witness here gives a deseription of
the house. House was well furnished with necessaries for a family. Can’t give
particulars. Welch had a large quantity of books, don’t know their character. [

worked on embankment.
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MISS JENNY L. LE ROY,

Called for plaintiff, testifies as follows :

I know plaintiff ; am his sister-in-law. Was not atRoscoe during the flood, was
there ten days before. The witness here gave a detailed account of the property
lost by plaintiff, specifying each article and the value of the same. (See vecord).

Cross-Examined

By defendant’s counsel.

I was there two or three days at the time spoken of. I made this memorandum
by myself, without help, at the hotel this morning. Plaintiff has kept house ten
or twelve years. Plaintiff’s wife bought the $4 table, a short time before in Bel-
videre. They had the big tuble five years ago. Have never seen anything of the
stuff in the chests since. His house, as to the kitchen, was furnished better than
other people in his condition. They cooked for parties. The witness here de-
scribes the house.

This was all the testimony offered by plaintiff.

Motion by defendant to exclude from the jury all testimony in relation to injury
to real estate, other than to the possession. Motion overruled and exception by
defendant.

ROBERT A. CROSS,
Called as witness for plaintiff, testifies

That plaintiff’s furniture was of a common kind, and house was an old one,
not worth $200, (and on cross-examination,) and that the freshet of June, 1858,
was a great many feet higher than the one in 1851.

DEFENDANT’S TESTIMONY.

JOHN P. ILLSLEY,
Witness for defendant, testified

That he was assistant to the chief engineer of defendant, and the culvert was

constructed under his superintendence. Has been an engineer for sixteen or
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seventeen years. Describes the manner in which culvert was constructed. The
foundation was dug out four or five feet, from one to two feet below the bed of the
creck, to gravel so hard that we could scarcely pick it, could not drive sheet pil-
ing. We dug down to hard bottom, and then placed timbers crossways and plank
on top. Sheet piling was placed at the ends to prevent water from running in.
That the wing walls were only used to keep the embankment from running down.
The wing walls are connected with the main body, only by the bond of masonry,
but all rest on the same foundation of timber and planking. The culvert was
built in 1852 and 1858, and was as good as could be got in that neighborhood.

Defendant’s counsel then put the following question :

« Did you, at that time, think the aperture sufficient to discharge the waters of

the creek ?”’

Plaintiff’s counsel objected to question, objection overruled and exception taken

by plaintiff’s counsel.

Answer.

«I did not think the aperture sufficient. In building a culvert, where there is
such a high embankment, we calculate that it may not all pass through at once,
but that the culvert and bank would be strong enough to hold it for two or three
hours till it would pass off, and the culvert was made extra strong, with reference
to that fact, and the high embankment. The embankment was from 125 to 140
feet wide at the base, and forty-three feet high, fifteen feet wide at the top. The
culvert was 105 feet long on the top of the arch. The wings then ran out 18 feet
farther. The foundation timbers and plank extended beyond the wings. I do
not think the water was ever twenty-one feet high, while the culvert stood. I
think the culvert evidently washed from the lower end, washing under the lower
end till the foundation fell in and the embankment on it, and made a dam. [ do
not believe this washing was done at this time, but think it was the result of pre-
vious washings from long rains. I was familiar with the country drained by this
creek. Tt is about five or six miles long and the valley quite narrow. The wings
are not essential to the culvert. [hey may be carried away and the culvert remain.
Witness here verified the drawings of culvert, which were then put in evidence,

a reduced copy of which is hereto appended.

Cross-Examined

By Defendant’s counsel.

The wing walls are four and w half or five feet at bottom und about three feet
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at top as appears by the plan in evidence. We did not expect the water in times
of freshet to run off immediately, but that strength of culvert, height and thick-
ness of embankment and weight of earth on top of culvert would hold the water

back until culvert would discharge it.

WILLIAM HAVENS,
Called by the defendant, testified as follows :

I am an engineer—was in the immediate supervision of building this culvert.
We dug a pit five feet deep and one hundred and fifty feet feet long, thirty feet
wide, till we came to a hard compact gravel, too hard to pick—timbers to square
twelve inches face were laid across the whole width of the pit and filled in between
with broken stones rammed in securely; the timbers were about eighteen inches
apart, on these timbers we placed three inch oak plank; we attempted at first to
drive sheet piling, we then dug down four or five feet below the foundation a pit
about two feet wide, in that we put down plank and fastened them to the timbers
and plank above, we then put in heavy rubble stone and filled the hole with them
rammed down, on this put the mason work. The main wall of the culvert was
five and a half feet at the bottom and four and a half feet at the top, the thickness
tapering at the back. The wing walls where they joined the culvert at the bot-
tom were four and a half feet thick and decreased an inch to the foot as they went
up and became lighter as they ran back, tapering about six inches to cvery ten
feet ef length, which would make the wall about three feet thick at the back end.
The stones used were heavier than usual. The courses were from fourteen inches

to two fect, some of them went through from face to back in the main culvert.

I had then been engaged for four or five years in railroad and in heavy mason
work in Boston. I had aided in building culverts in the Ogdensburgh road. I
considered the culvert and bank sufficient to hold the water until it could pass and
the embankment heavy enough to keep the culvert; I considered that culvert to
have been built and put in with extraordinary skill and faithfulness.

WILLIAM S. POPE,
Called by the plaintiff, testified as follows :

I am in the employ of the defendant—am resident engineer; have been a pro-

fessional engineer for ten years. Have scen this culvert—have heard the testi-
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mony as to the mode of building; think it was as firmly founded as could be got,

and the culvert was thoroughly built from the statement of the other engineers.
The wing walls are to hold up the embankment from sliding down—jfor nothing °
else—they have nothing to do with solidity and permanence or capacity of the

culvert. William Donnan is in charge of the track and road bed from Belvidere

to Afton. His business is to examine and report on the condition of the road, &e.

under my superintendence.

Witness here introduced (by consent of parties) rain tables, kept by Professor
Porter, of Beloit, Wisconsin. From said tables testified as follows:

The average fall of rain per year for twenty or thirty years is thirty-six inches.
Tn the shower of 23d May, 1858, there fell at Beloit, six miles from Roscoe, inches
3,637 in six days, including 23d May 9,725.

In May, 1851, fourtcen days of that month raining
« June “ innine ¢

“ Ap\'l] “ “ogix “

On cross-examination the said witness testified from said tables :

The rain fall in June, 1858, was inches
SRV ny RS
“ on 3d June
“ in August, 1850,
« about 21st August, 1850, .
From 1st to May 31st, 1821, ;

ORSON P. ROGERS,

A witness for defendant, testified—

That he kept observations on papers from Smithsonian Institute of rain fall.
One mile east of Marengo, in May, 1858, there fell of rain 7.69 inches. On June
3d from 1 A. M. to 3 A. M. of June 4th there fell 3.98 inches.

J. W. TALLINAN,

A witness for defendant, testified—

That he resided near Winnebago station, and keeps registers on Smithsonian
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Institute papers. There fell of rain in May, 1858, 6.86 inches. On 3d June,
1858, 4.20 inches. On 3d June, 1858, from 3 to 7T A. M. there fell .79; from 5
P. M. to 7.45 P. M. 2.30; 9 P. M. t09.20 P. M. 1.08.

ENOCH BABCOCK,
A witness for defendant, testified—

That he resides at Riley, McHenry county, twenty-five miles from Roscoe.
Keeps rain tables on system of Smithsonian Institute ; that there fell in the month
of May, 1858, 7.78 of rain; on the 2nd June, 1858, .85, and on June 3d 3.35.

ALMUS DORMAN,

A witness for defendant, testified—

Was engaged as overseer of Beloit branch in 1857 to 1858. Remembers the
high water of August 1857. One of the wings of this culvert was injured ; there
was a hole washed out below the end of the culvert, the hole was near the center
six or eight feet deep. I was there and put in stone on the upper side where the
upper wing settled from washing. The north wing on the lower side settled some
by earth washing out. In September witness put in six car loads of stone and
filled the hole up with stone. There was high water in February, 1858, which
did no harm. The next high water was in May, 1858, about the 23d, ten days
before that of 3d of June, and during that time the water kept up all the time.
It did not go down, so that we could see what the damages, if any, were, until the
culvert went out. On the 11th May, 1858, Mr. Turner, the President of the road,
and Mr. McAlpine, the superintendent, and the witness, examined the culvert and
its condition was good ; the stone witness had put in were in sight. Witness was
at the culvert at 5 P. M. of June 3d, 1858; the water was high, the culvert was

nearly full ou the upper side, not near full at the lower end.

PrLAaIiNTIFE’s INSTUCTIONS, given by the Court and excepted to by defendant.

Instruction No. ONE for plaintiff.

The defendants, in constructing their railroad were cbliged by law to leave a

sufficient opening through the embankment for the free passage of' the water so




that the same should not accumulate unreasonably above the road, and if they
failed to do so and the embankment burst in consequence thereof they are liable
to the plaintiff for all the damage he sustained, if any, in consequence of such

failure.

Sccond instruction given for plaintift and excepted to by defendant.

If the defendant failed to provide a passage way of sufficient capacity to convey
the water freely through the embankment, so as to prevent its unreasonable accu-
mulation above the road, it would have been no excuse for them if the passage

way, they did provide, was well constructed.

Third instruction given for plaintiff, and excepted to by the defendant.

If the culvert which the defendants provided for the passage of the water
through their embankment was not properly constructed, and in consequence of
the bad or insufficient construction thereof, the same gave way by the force of the
water, the defendants are liable for all the damages sustained by the plaintiff, it

any, in consequence of such giving way of the culvert.

Fourth instruction given for the plaintiff, and excepted to by defendant.

The defendants were under obligatious to keep the culvert through their em-
bankment in repair, and if they neglected to keep the same in repair, and in con-
sequence thereof, the culvert gave way, the defendants are liable for all the
damages which resulted to the plaintiff, if any, from such giving way of the

culvert.

Tifth instruction given for the plaintiff, and excepted to by the defendants.

The defendants were bound to know the extent of' country drained by the water
course in question, and to ascertain the floods to which it was subjeet, and to pro-
vide a passage way under their railroad, reasonably sufficient for their free and

safe passage.

Sixth instruetion given for plaintiff, and excepted to by the defendant. -

The defendants were bound to provide a sufficient and safe passage under their

railroad, not only for ordinary floods, but for extraordinary floods also.
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% Because the Court excluded the testimony of John Van Nortwick, upon

the ground of interest.

A Because the Court admitted deeds of Palmer and wife, and Tuttle and wife,

without sufficient proof.

5 Because the verdict was contrary to evidence, and should have been for
the defendant, no negligence being shown, but on the contrary proper skill, care

and diligence.
@ Because the instructions given on the part of the plaintiff, were ervoneous.

% Because the Court refused to give the fourth and last two instructions,

asked by the defendant.

8 Because the Court on motion of defendant, should have ruled out and ex-
cluded from the consideration of the jury, all of the evidence in respect to perma-

nent injuries to the real estate, no sufficient evidence of title having been given.
© Because the damages are excessive.

Order filed, refusing motion for a new trial, November 30th, 1859, and judg-
ment, entered as of proper term, September 1859. Defendant excepted.

Appeal prayed and allowed.

Bond filed.

Deed Tuttle and wife to Weleh.

Acknowledgment.

Warranty deed from Palmer to Welch.

Proof of acknowledgment.

Appeal bond.

Bill of costs Winnebago county.

(osts in Boone Circuit Court.

Certificate of Clerk of Boone county that the foregoing is a true copy of the

records of the said cause.
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ASSIGNMENT OF ERRORS.

All of the nine reasons, assigned in the motion for a new trial, are assigned as

crrors, together with the following :

A®. Because the Court erred in refusing to grant a new trial.

BH1. Because there was a variance between the evidence and the declaration,

and the said judgment shoull have been arrested.

E. ANTHONY,

Attorney for Apj)dl(ﬁ:i.
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X —
State of Illinois,

County, personally to Le and appear before the Circuit Court of said. £ _Mz_/ézﬁ _____ Connty,\ /);
on the first day of the next Term thereof, to be holden at the Court Hous e d’

5 gl
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) | z
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