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8

Case and trespass cannot be joined in the same action.
Gould’s IL., § 87 p. 214.
1 Clit. PL., p. 201.
1 Saund, PL. and Ev., p, 925.
Hines ». /lbr'////r'v»‘rw) o ./,:'/',’r.‘.].A/"..j'. 119.

I

The consequence of a misjoinder is that the declaration will be held
bad in arrest of judgment or upon crror.

Gould’s Pl § 97, p. 218.

1 Chit. PL, p. 205.

1 Saund. Pl and Lv., p. 924.

16 Jolkns., p. 146.

5 Gel., p. T8.

1 Car. &. Ir., p. 549.
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The name given to the action in the coimmencement of the declara-
tion is mere susplusage. The substance of the declaration controls the

Jorm of the action.

an act of force, done wilfully.

4 Bard., 597.
5 dlees. & ., 436.

LV

Trespass alone can be maintained when the ground of the action i

—
n

8 7. R., 648.
1 Chit. PL, 124, 53127, 8, 9.
1 Saund. Pl. and 4., 135.

« 1088, 4, 5.

3 Conn., 67.

N. H., 465.

10 Wend., 328.

2 Greenl. Ev., § 226,

1 Hilliard on Torts., § 21, p. 111.
1 Rhode 1., 474

9 Iredell, (law) 206,

10 Bing., 112.

7 Blackf., 342.

6 8. & 2., 34T.

8 2Lty 183

3 East., 599.

Y.

Maliciously and wilfully are, in legal effect, synonymous terms.

5 Whart. Rep., 427.
Bonvier Law Dic. same itles.

SANFORD B. PERRY,

Attoraey for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

SIERITL. TERM. A. D. 18692.

FREDERICK A. CADW ELL, -
APPELLANT
e idat 1 Exrror to the SBuperior Court of Chicago.

Y8,

JULIA FARRELL, ArrerLer, |

This is an aetion, entitled “of a plea of trespass on the case,”
wherein Julia Farrell is plaintiff, and Frederick A. Cadwell is defend-
ant, commenced and tried in the Superior Court of Chicago. Pley,

general issne.

Ree. p. 2 The first count of the plaintiff’s declaration, alleges that the plain-
tiff, on the thirtcenth day of July, A. D. 1860, at the request of the
defendant, retained and employed the defendant as an oculist and
physician, in and abont the endeavoring to cure the plaintiff of a certain
defect and imperfection, a white spot, which the plaintiff then had upon
the corner of her left eye, for the sum of thirty dollars, which the plain-
tiff' paid to the defendant, and which retainer and money the defendant
then accepted.

Lopeue T~
3 The said deeleratron avers that it thereby became the duty of the
defendant, as such oculist and physician, to use due and proper care,
skill and dilligence in and about the endeavoring to cure the plaintifi’ of
said defect and imperfeetion upon her said eye; that the defendant, not
regarding his said duty, but contriving and intending to injure the
plaintiff; did not, nor would use due and proper eare, skill and diligence,
in and about the endeavoring to cure the plaintiff; but on the contrary,
the defendant conducted himself in an ignorant, unskillful and negligent
manner, in that behalf in thisy that e improperly cut and punctored
the plaintifls said eye, so that inflammation set in—and afterwards, the
defendant administered to the plaintill’ certain medicines, which greatly
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sickened and emaciated her, and reduced her bodily strength; and that
afterwards, and about the same time, the defendant, neglecting his duty
a8 such oculist and physician, did not visit and attend upon the plaintiff)
but carclessly and improperly directed that the vlaintift’ should be
brought and led to the defendant's office, whercby she was greatly
exposed and took cold in her said eye; and that defendant afterwards
neglected to attend upon the plaintift and administer proper medicines
to her.

By reason whereof, the said eye of the plaintiff became and was
wholly lost to hier, and the right eye of the plaintiff became very greatly
inflamed and injured, and the use thercof lost for a great space of time;
and the plaintiff has suffered great pain, &e.; was hindered from per-
forming her business and labor, and was obliged to lay out and expend
large sums of money for medical treatment and cure, &e.

The sixtl count of the plaintiff’s declaration alleges that on the
18th day of July, 1860, she had a spot in and upon the front part of her
left eye, which nearly covered the pupil of the eye, and injured her
personal appearance and beanty.

That the defendant, at that timne, was carrying on the business and
profession of an oculist and physician, and pretended to be greatly
skilled in the treatment of the eye and its diseases. ;

* That the defendant, on the day and year aforesaid, and at various
other times about that time, frandalently, deceitfully and maliciously
represented and pretended to the plaintiff, that, by means of his skill
and knowledgze as an oculist, he could make lLer left eye look the same
and as well as her right eye, which was then well and sound in all
respeets and natnral in appearance.

s
That the defendant falsely, frandulently and aliciously represented
and pretended to the plaintiff, that in making her left eye look the same
and as well as her right eye, there would be no danger of injuring or
impairing the sight of her right eye.

That the defendant falsely, frandulently and deceitfully pretended
that he wonld not take out or destroy her left eye.

That the defendant falsely, fraudulently and maliciously pretended
and represented that e could o do the same that plaintift would be
well from the effects thereof in the space of six or seven day’s time.

That the defendant well knew that he could not muke the plaintifi’s
left eye look the same and as well as her right eye; that he could not
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undertake so to do without the danger of injuring and impairing her
right eye; that he could not make her left eye look as well as Ler right
eye, by removing the spot from her left eye; that the same wonld
cause her to suffer for a long time with sickness and pain.

That the plaintiff, confiding and relying on the said representations
and pretences of the defendant, and believing them to be true, and
being deceived thereby, at the special instance and request of the de-
fendant, retained and employed him to make her left eye look as well
as her right eye, for the sum of thirty dollars, which she paid to
defendant.

That the said defendant then and there falsely, maliciously and
deceitfully represented and pretended that his aforesaid pretences and
representations were true, and thereby procured the plaintiff to retain
and employ him as aforesaid.

That in fact the defendant well knew that his said representations
and pretences were false, frandulent and deceitful, and were made to
deceive, mislead and defraud ; and did deceive and mislead the plaintiff,
the defendant well knowing that he could not make the plaintifi's left
eye look as well as her right eye.

But that the defendant, so well knowing as aforesaid, falsely and
maliciously pretended to operate on the plaintifi’s left eye, for the pre-
tended purpose of causing her lett eye to look as well as Ler right eye,
and to remove the said spot from her left eye, and did cut and lacerate
her left eye, by means of which cutting, lacerating and tearing of her
left eye she has suffercd great pain in her left eye, and languished in
great pain and anguish for a long space of time, &e.

That afterwards, to wit, &e., in consequence of the said operation
and cutting, lacerating and tearing of her left eye, the same became
greatly inflamed, wherehy she suffered great pain, and could not per-

form work and labor for a long time, &e.

That afterwards, to wit, &e., in consequence of the said catting ot
her left eye, her right ege became greatly inflamed, whereby she has

suffered great pain and languished in great pain for a long space of

time &e.; and in consequence of said premises the plaintiff has been
obliged to lay out and expend large sums of money for medical attend-
ance, &c., bestowed in and about the cure of plaintiff from the effects
of the said cutting, lacerating and puncturing aforesaid by the defend-
ant, and in consequence of such deception.




ERRORS ASSIGNED.

Ist.  That there is, in the declaration in said eause, a misjoinder of
counts and causes of action, because a part of the counts therein are in
trespass, and allege a direct, wilful and malicious injury ; and another
part therein are in trespass on the case, for injuries resulting from negli-
gence, carelessness, ignorance and want of due and proper care and

skill.

2d. That there is, in the declaration, a misjoinder of counts and
causes of action, because a part of the counts therein are in trespass,

and another part t

erred in overruling the appellant’s motion in

» verdiet in said canse.

PO p
Appellant.
ohe A
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‘ocuntv 1or Costs.—Printed and for cale by Jameson & Morse, 14 La Salle St Chicazo.
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I do Retdby enter myself security for costs in this canse, and acknowledge myselt bound to pay or cause
to be paid, all costs which may accrue in this :1ctiun, either to the opposite party or to any of the officers of

this Court, in pursuance of the laws of this State. /- ;
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Judges.

______Prosecuting Attorney.

Sheryift of Cook County.
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