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& Jn Supreme Court,

THIRD GRAND DIVISION,
APRIL TERM. 1859,

LUTHER SCAMMON,
Appellant,

i v8
MILROY A. McKEY,
Appellee.

Appeal from Bureau.

ABSTRACT OF RECORD.
This was an action of assumpsit commenced by the appellee against
1 the appellant, in Bureau County Circuit Gourt. Summons issued in De-
cember, A. D. 1858, and returnableat the J anuary Term 1859,
2  On the 24th of December 1858 the following declaration was filed :

StATE or ILrINOIS, Circuit Court,
Bureau Counry. January Term, 1859,

Milroy A. Meckey, the plaintiff complains of Luther Scammon, de-
fendant in a plea of assumpsit, for that the said defendant at Clarion in
said county on the 8th of October A. D 1857, made his certain prom-
issory note in writing, bearing date the day and Year aforesaid, and
thereby promised to pay to the plaintiff (designated as M. A. McKey)y
or bearer one hundred and seventy-five dollars and ten cents, thirty
days after the date thereof for value received, and said defendant algo

~ agreed therein to pay at the rate of 3 per cent. per month, after it
should become due, as damages until paid, which period hath long
since elapsed; yet the defendant hath disregarded his said promise
and hath not paid said note. or'any part thereof, whereby an action

. . hath accrued to the plaintiff to demand: of the said defendant one hun-
hred and seventy-five dollars and ten cents, and three per cent interest
thereon from the maturity of said note, no part of which has been paid
by defendant, to the damage of the plaintiff three hundred dollars, and
thereforé he sues. PETERS & FARWELL,
for Plaintiff.

3 The cause was called on the third day of said term, and the defend-

4 ant was called and defaulted, and judgment rendered against him for |
the sum of one hundred and ninety-six 75-100 dollars.

The defendant appeared by counsel and excepted to the ruling of the
court in defaulting the defendant, gnd rendering judgment against
him, and asked for and obtained an appeal to the Supreme Court, which
is allowed. ‘ :
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BILL OF EXCEPTIONS.
On the 22nd day of January 1859, to wit on the 18th day of said
term, the defendant, by his attorneys filed his Bill of Exceptions, which
bill of exceptions is as follows :

StATE oF ILLINOIS, g, 1n Circuit Court of said County,
Bureav Counry, January Term, A. D. 1859.

Milroy A. McKey }Assumpsit,
V8

Luther Scammon.

Be it remembered that on the fifth day of J anuary 1859, being the
third day of said term of court, the above cause was then set for trial
on the eighteenth day of said term, upon the docket of said court, and
the said court prior to said term had adopted a certain rule of practice
in said court, which rule of practice was on the said fifth day of Janua-
ry 1859 in full force in said court, which rule of practice is in the words
and figures following to wit :

Bureau County Circuit Court, April term 1858. At a meeting of the
members of the Princeton Bar held on the fifteenth day of March A.D.
1858, at which J. I. Taylor was elected President and G. Gilbert Gib-
ons Secretary, it was unanimously resolved that we recommend to the
Honorable Martin Ballou, Judge of the Bureau County Circuit Court
to adopt at the next April Term the following rule of practice for the
said Court to wit: :

In all docketed suits brought upon notes, bills of exchange, single
bills and accounts to which no attorney’s name shall be entered for de-
fendant, by the seventeenth day of March and in all suits of the same
nature, that shall hereafter be instituted in or appealed to this court,
judgment shall be entered for the plaintiff or plaintiffs upon the first
calling of the docket unless the defendant or defendants, his or their
attorney shall give satisfactory evidence to the Court by affidavit that
he or they have a meritorious defence to the whole vr a part of the
plaintiff’s claim.

J. L. TAYLOR, President.
G. Grueerr GiBons, Secretary.

I, Martin Ballou, Judge of the Bureau County Circuit Court do
hereby make the above a rule of said Court and hereby direct the clerk
thereof to enter the same as such upon the Rule Book.

March 16th, 1858. M. BALLOU, Judge, &e.

The said defendant having under the said rule filed his affidavit in
the above cause, on the first day of said Term, setting up or purporting
to set up a partial defence to the note sued on in the above suit, which
affidavit is in the words and figures following to wit: -



6

StaTe oF Irrmvors,
2 b 88.
Bureau County.

Luther Scammon, being duly sworn on his oath says, that he has a
good and meritorious defence to a part of the  suit instituted
against this affiant, by Milroy A. McKey in the Circuit Court of said
County to the amount of about fifty dollars.

Subscribed and sworn before me this LUTHER SCAMMON.
s1st day of December, 1858.
E. My Fisucr, Clerk.
Per Wm. Hall Jenkins, Deputy Clerk. | Which affiidavit was there to

wit, on the said 5th day of January on file among the papers in said
case. The said cause was then and there called by said Court for the
purpose of defaulting the said defendant and the defendant then and
there appeared by his counsel and objected to the default being taken
against said defendant, grounding his objections upon the said afficavit,
and the said court then and there adjudged the said affidavit to be in-
sufficient and ordered the said defendant to be called and defaulted
and ordered judgment to be rendered against the said defendant for
the sum of one hundred and ninety six and 75-100 dollars damages,
with costs of this suit, to all of which rulings of the court in ruling and
and adjudging the said affidavit insufficient and ordering the
defendant to be called and defaulted and entering judgment against
defendant for said damages and costs, the said defendant by his counsel
then and there duly excepted, and on the same day immediately after
the rendition of the said judgment, the said court ordered, that upon
the filing of a new and sufficient affidavit of merits by the defendant
during said Term that said judgment by default against said defendant
be set aside, and that he then and there have leave to plead (there be-
ing no plea on file at the time said default was taken) but the defend-
ant then and there refused to file any other affidavit, than the one above
set forth, and then and there moved the said court for leave until the
ninth day of said term to plead in said cause, (there being a rule of
practice in said court then and there in full force, allowing to defend-
ants time until the ninth day of said term in which to file their pleas,
demurrers and answers, if there is a sufficient affidavit of merits on file
at the first calling of the cause) which motion for leave to defendant
until said rule day, was then and there overruled by the court and to
which ruling of the court, overruling said motion, the defendant by his
counsel, then and there duly excepted, and from all of which rulings
of the court the defendant, by his counsel prayed an appeal, which was
granted. And forasmuch as the several matters, hereinbefore stated,
do not otherwise fully appear, the defendant by his counsel, hereby
prays that this his Bill of Exceptions may be duly signed and sealed
and made part of the record of said cause, which is done.

M. BALLOU, Judge of ~—
23rd Judicial Circuit, Ills. { SEAL.
——




&
ASSIGNMENT OF ERRORS.
The sppellant brings the oause to this court and assigns the Ifollowing’
Errors:
1 The Court erred in ordering a default at the first calling of the Docket,
when there was an appearance entered for the defendant, at that time.
9 The Courterredin refusing the defendant until the general rule day to

plead.
3  The Court erred in requiring the defendant to file an affidavit of merits.

The Court erred in adjudging the affidavit of merits, filed by the defend-
ant, insufficient.

4
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&
The appellantrelies particularly on the following points and authorities: .
1 The Circuit Court has no power or authority to order the defendant to be.

defaulted on the first galling of the Docket, when he has his appearance en-.
tered at that time. [Practice act, Purple’s stat., Sec. 13.]a

9 The Circuit Courts have no power to require affidavits of merits to accom-
pany pleas, or to require the verification of any plea, except pleas of abate-
ment, and the plea of NON EST FACTUM.

Purple’s Statutes, Vol. 1., Section 1.
& & Vol. IL, Sec 14.
17 Dlinois  375..

3 An affidavit of merits, filed with a plea need not be in the express words.

used, in the practice act. 17 Illinois 881.
ECKELS & KYLE,
Attorneys for Defendant.,
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