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APPEAL FROM LA SALLE.

BRIEF FOR APPELLANTS BY LELAND & BLANCHARD.

This cause was heard at the April term of this court, A. D, 1859, (22 IIL,
539) Upon petition of appellants, a re-hearing has been granted.

We think the court erred in overruling the demurrer interposed by Paul
to the declaration, for the reason that the facts stated in the declaration clearly
show that there is no cause of action. Itis alleged in the declaration that Hol-
brook was appointed Treasurer on: the third day of April, 1850, and thereupon
the bond declared upen was executed, and that said Holbrook continued to hold
said office until the appointment of Hough, on the first of April, 1856. Now
the school law of 1849, which was in force when Holbrook was so appointed
treasurer, (Session laws of 1849, p. 119) provided for the election of Township
Trustees on the second Saturday in Jandary, and every two years thereafter.—
It was further provided by said law that each newly clected board of Trustees
should, at the first meeting, organize by appointing.one of their number [Presi-
dent, also o treasurer who should be'exsofficio clerk of the board ; that said treas-
urer 80 appointed, before entering upon the duties of his office, should execute a

bond with two freeholders as security, to be approved by the Trustees and de- -

livered to the commisaioners, “and every township treasurer appointed subse—
quent to the first, as herein provided, shall cxecute bond with security, as s re-
quired of the first treasurer. (Session laws of 1849, p 168, section.) The law
of 1849 continued in force until February 15, 1855, (Lawsof 1855, p. 51.)
From the first appointment of Holurook in April, 1850, until the alleged appoint-
ment of Hough in April, 1856, two elections of Trustees intervened, namely—
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January 1852 and January, 1854, And itis a presumption of law that the
elections were held  Again we have shown that the law required each succeed-
ing board of Trustees to appoint a treasurer, the law presumes that they per-
formed their duty and made such appointments.

And if Holbrook acted as such treasurer, as is alleged in the declaration,
the law presumes that he was the appointee, and that the appointing power per
formed their duty, and required their appointee to exccute bond as required by
law. 21 Geo. 217 ; 1 Greenleaf sec, 92. -

Then it follows as a logical consequence that the averment in the declara.
tion that Holbrook was appointed Treasurer in April, 1850, and continued to
hold such office until April, 1856, is equivalent to an everment that Holbrook
was re-appointed in 1852 and 1854 -5, and gave bond as the law requives. The
rule that a pleading must be construed most strongly against the pleader will
aid us in our position. Now the re-appointment of Holbrook, and giving a new
bond was equivalent to the appointment of another person, and a delivery to
him of all the appurtenaucw office, as required by law, which would ren-
der tne bond sued upon of me*seffect by its terms. Suppose, for instance, that
the board of Trustees elected in 1852, had appointed Mr. Paul such treasurer,
and bond had been given by Paul, as requived by law, and Holbrook had deliv-
ered to him, as bis successor in office, all the appurtenances thereof, of course
no action could then be maintained upon the bond declared upon, How does
the case at bar differ from the supposed one ? The succeeding board appointed
a treasurer who is the same person appointed by the preceding board. The ap-
pointee of the succeeding board executes to them his bond as required by law.
Docs the first bond still remain in full force and virtue. All the appurtences of
the office are now in the hands of the treasurer appointed by the succeeding
board of Trustees, and they hold his bond conditioned for the faithful perform-
ance of his dtuies. Now are the securitics on the first bond liable for the wrong-
ful acts of the treasurer appointed by another and a different board? Again,
according to the above reasoning, Holbrook succeededjhimself again as treasurer
in 1824. Now can the Trustees elected in 1856 elect upon which of the three
bonds given by Holbrook they will rely upon. Can they, by cne step backward,
obliterate the intermediate space and redussitate the old bond? If they can,
then the same person may be appointed term after term, for an indffinite number
of years, and file a new bond at each successive appointment, and at the outcome ’
prove a defaulter, when the board of Trustees can look over the file of bonds
and select the first one upon which to commence legal proceedings. We would
call the attention of your Honors to the fact that the evidence in this  Fhows that
elections were held in 1852 and in 185+.

The law of 1855, which was in force at the time Efough was appointed, pro-
vides that the treasurer, before entering upon the duties of*his office, should ex:
ecute a bond, with two or more freeholders, to be approved, &c. Now, before
Hough can claim to act as treasurer, he must show that his bond was approved.
The declaration contains no averment that Hough’s bond was so approved.

Rounds vs. Mansfield, 38 Maine, 586.
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State of 1's—Supreme Coyrt.

TIIRD GRAND DIVISION—APRIL TERM, 1859.

EDMUND S. HOLBROOX,)
"EBENEZER HIGGINS, and |

‘WILLIAM PAUL 1
. . e T T Appeal.
, P ' t. Tne TrusTEES or ScHOOLS, OF |
: sArb e s Towssnir 83, R. 1. y

T %eh i 1 Y : y
" This was'an:action of debt, commenced Oct. 27, 1856, by appellees, vs. appell:
ants, on bond given - by Holbrook as School Treasurer, with Higgins and Paul as
gecurity. : ‘
The declaration is in these words, (after the uswal commencement):

Page 6 * For that whereas the suid defendants heretofore, to.wit, on the 3d day of April

12 _-—qhided by the demurrer. Holbrook and Mi

,_~Y"  und neg

A. ». 1850, executed and delivered to said plaintitls their writing obligatory, which
writing obligatory is in substance as follows

STATE OF ILLINOIS, i
TaBalle County. y
_ : KNOW ALL MEN BY THESE PRESENTS, That we,
7 Edmund 8. Holbrook, Ebenezer Higgins and William Paul, are neld and firmly -
bound, jointly and severally, unto the Trustees of schools of township thirty-three,
north of range one, cast, of said county, in the: penal sum of two thousand dollars,
for the payment of which we bind ourselves, our heirs, executors, and administra-
tors, firinly by these presents., In witness whereof we have hereunto set our hands
and seals this 3d day of April, a. p. 1850.
The condition of the above obligation is such that if the above bounden Edmund
S. Holbrook, township treasurer of township thirty-three north, range one, east of
the third -P. M., in the county aforesaid, shall faithully discharge all the duties of
said office according to the laws which now are or may hereatter be in force, and
shall deliver to his successor in office all monies, books, papers, securi:ies and prop-
erty in his' hands as such township treasurer, then this obligation to be void, other-
wise'to remain in full foree and virtue. y
Epyuxp S, Horsrook, i SEAL. }
WiLniay Pave, 4 SEAL, -
Lk o, i : E. Hicoins, . { SFAL. ,L
Approved and accepted by us. :
" - : gftﬁ?}d{\)‘blﬁf‘"’m"’ } Trustees of Schools.
And the plaintiffs aver that said Edmund S. Holbrook continued to hold said
offfce of ‘township treasurer-until the appointment of David L. Hough as his suc-
8 cessor, as hereatter mentioned, and that as such township treasurer said Holbrook
did receive a large sum of money, to wit: the sum of two thousand dollars, which
sum came to-and wasin the liands ot said Holbrook, as .such township treasnrer;
and that atterwards, to wit: on the first day of April, A. 0. 1856, David L. Hough
wasg duly appointéd treasurer of said township, and accepted said appointment, and
gave'the bond required by law; and. .was duly qualitied to act as such townshiy
. treasurer, and, then and, there became the successor of said Edmund S. Holbroo
as township treasurer ot said fo'wnsl‘n?, of all-which the'said. Holbrook had notice.
And said Holbrook then and there had-inthis lrands as-such township treasurer, the
£ sum ot money aforesaid ; and afterwards, to:wit: on the smine day the said David
Vol Honﬁh demanded said sum of money ot said Ilolbrook, then and there refused
ected to pay said sum of money to David L. Hough, though often‘request-
ed to do so, nor have the said detendants, or cither of them, ever.paid the said sum
of money to said Hough,” &e., with the usual conclusion.
10 Defendants filed n general demurrer, which was overruled by the Court. Paul’ -
ins filed pleas.
Tolbrook as alleged: iseue fo

13 1. That Hough didmo ome the successor

the country. ;

2. That Holbrook did not neglecet and refuse to pay &e.,  in manner und forns
&c., to his successor in office: issue to the country.

To the 8d and 4th pleas as first filed, plaintiffs filed a general demurrer whieh
was sustained by the court. Leave to amend was granted.

The third plea as amended, was as follows :

14 * That the said Holbrook was appointed to the said office of township treasurer,
by Theron D. Brewster, Giles A. Lindley and John L. McCormick, which is the
same appointment mentioned in said declaration, who were then the trustees of'
Biid townehip : that it_was fo said board of' trustees, represented by anid Brewster,




" majority of said trustees last aforesaid; whereby the said Holbrook, t

T @

Lindley and McCormick, that said-bond in said declaration mentioned was given;

“that afterwards, A. 0. 1855, to wit: on the day appointed by law for the election of

school trustees, Alexander Hitchcock, William C. Smith and Sainuel N. Maze were
duly elected trustees of schools of said township, and entered upon said office and
became the successors of said Brewster, Lindley and McCormick, whose term of

-office then expired; and afterwards, to wit: on the 15th day of January, A. p. 1855,

the said Hitchcock, Smith and Maze, as the board of trustees, re-appointed said
Holbrook as -treasurer of said board ; that said Holbrook there:pon gave to said
board the bond required by law, that is tosuy a penal bond, signed by said Hol-

" brook and:two freeholders, who were not members ot said board, so appointing him,

conditioned that said Holbrook should faithfully perform all the duties of treasurer
‘of said township according to law; which was duly received and aprrovcd by a
hus.duly re-
appointed and qualified, became as the treasurer of said board represented by)said
Hitchcock, Smith and Maze, the successor of himselt as the treasurer of the said
hoard of trustees represented by Brewster, Lindley and McCormick.  And said
defendants aver that said Holbrook, while acting as treasurer as first aforesaid, un-
der the trustees first aforesaid, did not, before said re-appointment and the cxecution
of said bond last aforesaid, receive any of the monies in said declaration mentioned,
(with verification). -
To which plaiutiffs filed replications. _
1st. That said Holbrook was not re-appointed and qualitied in mannner and
form &e.
2d. That he did not give such second bond &e.
:3d. The said monies were received by Holbrook before his said re-appointment ;
and issue joined. :
The 4th plea:was much like the 3d, adding the names of the frecholders who
signed the bond and the penalty of the bond, and alleging “that Holbrook, under
sald second appointment as successor of himself under said first appointmnent, re-
ceived all of .the moneys which said Holbrook had in his hands at the expiration
.of his said term of office, as township treasurer, under said first appointment.”
. lgt. Replication to this plea that Holbrook was not re-appointed and did not file
ond, &ec.
2d. That Holbrook did not file such a bond under a re-appointinent, &e.
3d. That the monies sued for were received by Holbrook prior to his re-appoint-

. ment, and issnes thereon.

On the trial before a jury the plaintiffs read in cvidence from the records of the
trustees of schools the tfollowing entries:
o 18350, e
The newly elected trustees met at the office of E. S. Holbrook.
Present, T. D. Brewster, J: L. McCormick.
On Tnotion voted that E. S. Holbrook be appointed treasurer ¢f schools of town-

ship 33,71.”

Also the following :
’ ' Boaup Roox, April 6th, 1850.
Board of trustees met.
Present, T. D. Brewster, G. A. Lindley.
The bond of the treasurer was presented and approved.”

The bond described in the declaration was read without objection.
Plaintiffs then offered to read in evidence the tollowing entry :
o ¢ March 19, 1856.
Board met at office of E. S. Holbrook, at the call of the president—no meeting
having taken place on the 10th.
Present, A. B. Hitcheock, James Armour and Samuel N, Maze.
E. S. Holbrook, Treusurer.
It was moved by James Armour, that we go into an election of a new treasurer:
Ca'rncd. Jamer Armour voting aye and Samuel N. Maze voting no. >
The treasurer, E. S. Holbrook, protested against the procceding.
On motion, votcgi that the vote be had viva vosk.
On motion, David L. Hough was elected treasurcr and required to give bond in
the sum of ten thousand dollars, to be approved by the Rt S
10:} motion, voted that the president be requested to notify D. L. Hough of his
election.

On motion adjourned. A. B. HITCHCOCK. Pres.

E. -S. Horpreox, Treasurer,”
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to the rending of which defendants objected, on the ground that it did not appear
that the office of' said Ilolbrook gs treasurer expired at that time by limitation of
Jaw—or that it was a proper time for such an cloction, or that there was any va-
cancy in the office of' treasurer at that time.

Ou this point defendants then read from said records the following entries:

“ Board Roow, Jan. 15, 1855,

- The board of trustees met, consisting of the newly elected members, A. B. Ilitch-

cock, Samuel N. Maze and Wni. C. Smith, and E. S. Holbrook treasurer,

.The board organized, and on motion voted that . S. Holbrook he re-appointed
treasurer of the board, and that he give the bond required by law.”

~Also the following :
S Nov. 3d. 1855,
“Board of trustees met at the oftice of” E. 8. Holbrook.
Present, A. B. Hitchcock and 8. N. Maze.
I5. 8. Holbrook, Treasurer and clerk ot the hoard. .
On motion voted that treasurer call an election of trustee, to fill the vacancy oc-
casioned by the removal of. Wm. C. Smith from the township.”

Several other entries were read, showing that TTolbrook acted as treasurer fill the
meeting of Mareh 19, 1856.
Also the following :
* Pevu, IFel. 12th, 1856,
The board of trustees met at the oftice of E. S. Holbrook.
Presenr, A. B. Hitchcock, Samuel N. Maze, James Armour.
On motion, the board adjourned to meet on the 10th of March next.”

The court then permitted said entry ot the 19th to be read, to which defendants
excepted.

Plaintiffs then offered to read in evidence a bond given by said lough to the
board of education ot said township, on which was written :

“Approved by
A. B. Hitehcock, | Direztors of the Board
James Armour, [ of education.”
Sam’l N. Maze, }

To the reading ot which defendants objected, on the ground.that it did not ap-
pear that said bond was properly approved by the board of education.

D. L. Iough was then called as a witness, by plaintifts, who testitied that lie was
the school; treasurer referred to in said bond ; that he did not know that any record
was made by the board of trustees ot the approval of said bond; that he gave said
bond to Iitchcock ; don’t know whether said Armour was present or not; don’t
know whether said trustees, when they wrote their approval on the bond, were to-
gether or not, or whether they ever acted together concerning the approval of it.
Detendants admitted that said Hedsseek, Armour and Maze were the acting trus-
tees at the date of said bond and that those names were in the~ handwriting
severally. [Frere .

On this proof the court permitted said bond to be read in evidence, to which de-
fendants excepted. o e e

Plaintiffs made proof of demand on said Ilolbrook, by Mough, on the 7th of
April, A. p. 1856, for the township monies on hand which, with interest trom that
time, amounted to $1698,39.

Plaintifs closed their case.

Defendants then called Samuel N. Maze as a witness, who said that lie was
clected school trustee in January, a. v. 1855, and continued to act till 1857; that
said Holbrook, on his re-appointment as township treasurer in January, 1555,’";1\'0
a bond to sgid board of' trustees; that Hitcheock, one of the trustecs, tool such
bond to send to the school commissioner by mail.

On being asked to state it such bond was approved by said trustees and whether
the same was signed by freeholders, the plaintitts objected, on the ground that the
Dond itself should De produced. i &

Hongh being called as a witness on this point, stated that he once called on 1).
P. Jones, who was school commissioner of La Salle county sometime about the fall
of 1856, and called for honds given by said Holbrook, as treasurer of suid town-
ship ; that said Jones looked over his papers and gave him the bond now sued on :
that said Jones told him that he could find no bond of said Holbrook of a later dates
witness said that a few days before this trial he asked Hitcheock, who is still one of
the trustees, about the bond claimed to have been given by said Holbrook on his
re-appointment—and that said Hitcheock said that he had some recollection of
somerhing heing said about such a hond, hut nothine particular or definite: that he
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did not say that he had sent such bond to the school commissioner; that said
Holbrook had a few days before given him a written notice to produce such hond
on trial and that he was attorney for plaintifts.

Said Holbrook being sworn said, that within about six months after the com-
mencement of this suit he called on D. P. Jones, the then school commissioner, at
his office, and requested him to produce said bond spoken of by witness, Maze :

 that said Jones searched for the same among his papers and told him that he could

find no bond of said Iolbrook of a later date than the one he gave to Mr. Hougl;
that he, said Jones, stated that he kept all the papers of township 33, 1. in a cer-
tain pigeon-hole and handed them to said Holbrook, said Holbrook looked them
through particularly and he could not find the bond which he gave on his re-ap-
peintment and spoken of by witness, Maze; that atterwards he called upon Wells
Wait, who succeeded Jones as school commissioner, and while he was such com-
missioner, and requested him to look for such bond, and gave him a written mem-
orandum describing such bond requesting him to muke search for it; that after-
wards he saw said Wait, who told him that he had made search for sueh bond
among the papers of his office and that he could not find it.

D. P. Jones was called as a witness, who said that he wus school commissioner
of' La Salle county for four years previous to Nov., 1857; that within tho last two
years Mr. Hough called on him for the bonds given by Holbrook as school treac-
wrer; that he had a system of arranging and keeping lis papers; that he kept the
papers of each township (except the census reports) in pigeon holes, one tor each
township, and marked by their appropriate numbers; that 1Iolbrook afterwards
called on himn for a bond, given by him as township treasuver, ot a later date than
the one he, witness, liad given to Hough; that he thereupon looked through the
papers of township 33, 1, and also through the papers of other pigeon holes near
that in which the papers of' 83, 1, were kept; that he did not find such a bond ;
that he handed the papers of 83, 1, to said Holbrook for him to look throngh ;
that he did not recollect receiving a bond from Iitehcock by mail or otherwise, and
it hie did, he must have put it among the papersof 83, 1 that he himselt was
satisfied that there was no such bond in his office.

Detendants then put the same question to said witness, Maze; plaintiffs objected,
on the ground that Wells"Wait should be called.

The court held that Maze could not answer, to which decision defendants cx-
cepted.

]J)efendants then offered to prove by said Maze, that soon after said Holbrook’s
re-appointment in Jan., 1855, the then trustees were together and had a paper
before them, which they treated as a proper bond, gixen by said Holbrook on his
said re-appointment as treasurer; and that they Wy approved of the same as
such hond. : W;"‘l/?

Plaintiffs objected. The court sustained the objection and defendants excepted.

Verdict was found for the plaintitfs.

Motion for new trial was made by Holbrook and IIiggins. whiclt was overruled
by the court and defendants excepted.

Motion in arrest of judgment was then made by all the dofendants, which was
overrnled and defendants execpted.
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Poixts AND AvTHORITIES BY APPELLANTS,

1. The Cowrt erred in overruling defendant Paul’s demurrer to the declaration.

The declaration is defective in not showing more definitely in what way Hongl
became the suceessor of Holbrook. A lawful appointment on a Jawfil ocasion for
it—as the expiration of Holbrook's term of office or a vacancy—the excention of «
bond with security according to the requirements of the law, and a proper approval
thereot, were ull to precede the succession, all these were matters of law and should
have been sct forth for the judgment of the court.

See 2 Gil. 426. Byrne vs McXNulty, and authorities there citcd.  Com. Dir,
Pleader, C. 60. 1 Ch. Pl. 326, and notes. + Day’s (Conn.) Rep. 313. Wright

vs. Tuttleg:t Wend. 553, Fhawpsan v, Van®hp 24 Wond. 153, Glover vs Tuck,

It shouid appear by allegation that Holbrook continued to et as treasurer untjl
the time that Hough was appointed under the appointment on which the bond sued
on was given. The presumption is that he did not—for the law requires an ap-
pointment every two years—and the presumption also is that officers perform their
duty. (See Secs. 23 and 82 of the school law). Holbrook was appointed in 1850,
Hough in 1836. )

It should appear by allegation what the undertaking of the parties to the bond
declared on was—uwhich does not appear otherwise than by the bond itself whicl
is set out “in substance”—leaving it for the court to find out by inspeetion what
their undertaking was,

It should appear also that said bond was formully approved.

2. The court erred in permitting the entry ot the 19th of March in the scl:ool
records, to go to the jury. There was no vacancy in the office of treasurer, and

- Holbrooks term of oftice had not expired, nor was it about to expire by limitation
of law.  When the authority of appointment was once excented it could not be
again exercised till there was a vacaney in the office,

“See See. 32 of school Taws.

Sce. 23, Miss. 536 DL, < <7
and authorities there cited. 1 How, 479, 6epe 107 165

Pyt 42 L P,
e e
i ity Yy

67 EC s /,:ZC ]
[ Ceece, 573 IRl o Drte JBotn—

3. The court erred in permitting the bond given by Hough without further proot
of its approval DLy the board. The law (Sec. 55) and the order of appointment
required its approval by the board. The approval of the bond was ono of a judi-
cial nature, and it should have been made to appear by proper testimony that the
frastees met and that a majority in concert approved.

See 1T Com. Law, Rep. 2'-'1.7

——

_—

o

S

Cl’u\wr to three to assess property—all nust maat,
S5 de, 403, =

(']‘\w ]:n'bilr:unra had power to select a third—a selection scparately not good.
36. do. 94+, e, B

4. The court erred in excluding from the jury the testimony of Maze about the
bond given by Holbrook on his re-appointment.  Either the plaintiffs had this
bond and failed to produce it on notice—or there was sufficient evidence of its loss—
or that it was not in defendans’ power,

3 Gil. 105, Rector vs Rector ot al, 2 Gil. 125, Bester vs Powel] ol al. 15 1.
270, I)n.\'l(‘ Vs ‘\'i]l.‘,\_'.
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l‘hc fact oﬂvlcd to be proved by Maze. s to the action of the-trustees concerning
tho bond given by ITolbrook on his re-appointment, was suflicient fo discharge his
former bondqncn, at least taken in connection with the.fact that Holbrook contin-
ucd for over a year to act as the treasurer of that board atter his re-appointment.

. For the admission of such improper testimony offered by rlaintiffs and the
'c]echon of proper testimony offered by defendants, the court crred in ov cnulmrr
defendants’ motion for anew trial. = i

6." The court erred in overruling dvl(-n(l nts! motion in arrest of |ud"mon( on’
acconnt of the above hamed defects of the declaration,

L e S
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